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a re PREFACE 
_ The present volume of the Decisions of the Department of the In- | 
terior covers the period from January 1, 1945, to June 30, 1947. It. 
- includes the most important saininieirativs devisions and legal opin- 

ions that were rendered Dy oa of oe Department cunns the | 
| period. | | 


The Honorable Harold L. Ickes and the Honorable J. A. rere 
_ served successively as Secretary of the Interior during the period cov- 
ered by this volume; Mr. Abe Fortas and the undersigned served suc- 
cessively as Under ‘Secretary. of the Interior; Messrs. Michael W. 
Straus, Warner W. Gardner, C. Girard Davidson, and the undersigned 
served as Assistant Secretary of the Interior; and Messrs. Fowler V. 
- Harper, Warner W. Gardner, and Mastin G. White served succes-. 
sively as Solicitor of the Department of the Interior. | 
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 84L. D. 606.. (See 36 L. D; 14.) 

- Blenkner v, Sloggy (2 L. D. 267 ); over- 

ruled, 6 L. D, 217. 

. Boeschen, Conrad William (41 L. D. 

809); vacated, 42L.D. 244. 

Bosch, Gottlieb (8 L. D. 45) 5 overruled, 
13: L. D. 42. - 

Box v. Ulstein (3 L. D, 148) ; a erediad. 
6 L. D. 217. 

Boyle, William (88 L. D. 603) over- 

. ruled so far as in conflict, 44 L. D. 

Bradford, J. L. (31 L. D. 182); over- 
ruled, 35 L. D, 399. . | 

Bradstreet et al. v. Rehm (21 L. D. 30) ; 
reversed, 21 L. D. 544, 

Brady v. Southern Pacifie R. BR: Co. (5 
L. D. 407 and 658); overruled, 20 
L, D, 259. | 

Brandt, William W. (31. Ti D. 
overruled, 50 L. D. 161. | 

Braucht et al. v. Northern Pacific Ry. 

Co. et al. (48 L. D. oe modified, 44 

L. D, 225. . 


Brayton, Homer B. (81 L. D. 364) ; over- | | 
ruled so far as in conflict, d1 L. D.. 


805. 
. Brick Potneroy Mill: Site (34 _ ‘D. a ; 
overruled, 37 L: D.’°674. 


*Brown, Joseph T. (21 L. D. 47) ; me 


ruled: so far as in conflict, 31 L. D. 
292. (See 35 L. D. 399.) - 
Brown v. Cagle (80 L. D. 8); vacated, 
30 L. D.148. (See 47L. D. 406.) 
‘Browning, John W, (42L. D.1); over- 
ruled so far as in conflict, 43 L. D. 
842,00 bab. _ 
Bruns, Henry A. (15 Ll. D. 170) ; over- 
‘ruled so far as in conflict, 51 L. D. 
454, | | 


Bundy v. Livingston (1 L.D. 152) ; over- , . | 
| Case v. Church (17 L. D. 578); over- - 


- ruled, 6 L. D. 284. 


| Burdick, Charles W. cad L. Dy 345) ; 
| Case ». Kupferschmidt (30 L. D. 9); : 
Burgess, Allen. L. (24 L. D. 11); over- | 


modified, 42 L. D. 472, 


~. ruled so far as in conflict, 42 L. D. 321. 
Burkholder v, Skagen (4 L. D, 166) ; 
overruled, 9 L. D. 153. _ 


277) ;. 
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, | Bursham Chemical Co. v. United States 


Borax Co. et al. (54 I. D,.183) ; over- 
ruled in substance, 58 I. D. 426, 429. _ 

Burns, Frank (10 L. D. 365) ; overruled 
so far as in conflict, 51 L. D. 454. 


Burns v. Bergh’s Heirs (37 L. D. (161). : 


(See 51 L, D: 268.) 
Buttery wv. Sprout (2 L. D. 293) 5 over- 
tuled, 5 L, D. 591. 


Cagle v. "Mendenhall (20. L. D. 447) oo 
overruled, 23 L: D. 5838. 


Cain et al. v. Addenda ‘Mining Co. (24: 


L. D. 18) ; vacated, 29 L.. D. 62. 


California and Oregon Land Co. (21 L. 


_D. 344); overruled, 26L. D. 458. 


‘California; State of (14 L; D.. 258) ; 


vacated, 23 L. D. 230. 
California State of (15 L. D. 10) ; over- 
ruled, 23 L. D. 423. ; 
California, State of (19 L. D. 585) ; es 
. vaeated, 28 L. D: 57. 


California, State of (22 L. D. 498) : 5 


overruled, 82 L. D. 34. 

California, State. of (32. L. D. 346); 
vacated, 50 L. D. 628. (See 37 L. D. 
499, and 46 L. D. 396.) | 

California, State of Seek L. D. 118); ; 
overruled, 48 L. D. 98. «4 

mneaiee State of (44 L.. D. 468) : : 
overruled, 48 L. D. 98. 


.|Oalifornia, State of, wv. Moceettini (19 - 
- TL. D. 859) ; overruled, 31 L. D. 335. 


California, State of, v. Pierce (9 CG. L. 
O. 118) ; modified, 2 L. D. 854. 


‘California, State of, v. Smith (5 L: D. 


543) ; overruled, 18 L. D. 843. 


Call v Swaim (3 L.’D. 46) ; overruled, . 


18 L. D. 3878. 

Cameron Lode (18 L. D. 369) ; overruled 

_ so far as in conflict, 25 LD. 518. 

Camplan .v, Northern Pacific R. R. Co. 

. (28 L. D, 118); overruled so far as - 
in conflict, 29 L. D. 550. 


ruled, 26 L. D. 453. 


_ overruled So far as in conflict, 47 L, 
D. 406. | 

Castello v. Bonnie (20 L. D. 811) ; ; ower- 
ruled, 22 L. D. 174. a 
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| Cate v. Northern ‘Pacific Ry. Co. (41 

imap! Ome 8 J 316) 5 overruled so far as in 
conflict, 43 L. D. 60. | 

Cawood ». Dumas. (22. L. D. pen) va- 
cated, 25 L. D. 526. 

Centerville Mining and Milling Co. (389 
L. D. 80); no longer: controlling, 48 
L.D.17 

Central Pacific R. R. Co. (29 L. D. 589) : : 
modified, 48 L. D. 58. 

' Central Pacific R. R. Co. v. Orr (2 L. D. 
525) 3 overruled, 11 L. D. 445. 

Chapman vv. Willamette Valley and 
Cascade Mountain Wagon Road Co. 


‘(13 L. D. 61) ; overruled, 20 L. D. 259. 
: Chappell ». Clark (27 L. D. 334) ; modi- 


fied, 27 L. D. 532. 

Chicago Placer Mining Claim (34 L. D. 
9); overruled, 42 L. D. 458. 

Childress et al. v. Smith (15.L. D. 89) ; 
overruled, 26 L. D. 4538. 

- Chittenden, Frank O., and Interstate 
Oil Corporation (50 L. D. 262); over- 
ruled so far as in conflict, 53 I. D. 

228. | | : 

Christofferson, Peter (3 L. D. 329); 
modified, 6 L. D. 284, 624. 

Claflin v. Thompson (28 L. D. 279); 
overruled, 29 L. D. 698. 

Claney v. Ragland (38 L. D. 550). 
43 L. D. 486.) 

Clark, Yulu 8. et al. (A. 22852), Febru- 
ary. 20, 1941, unreported; overruled 
‘go far as in conflict, 59 I. D. 258, 260. 

Clarke, GC. W. (32 L. D. 238) ; overruled 
so far as in conflict, 51 L. D. 51. 


(See 


Cline v. Urban (29 L. D. 96) ; overruled, 


46 L. D. 492. 

Cochran v. Dwyer (9 L. D. 478). 
39 L. D. 162, 295.) | 
Coffin, Hdgar A. (83 L. D. 245) ; over- 


( See 


ruled so far as in conflict, 52 L. D. | 


158. 


Coffin, Mary E. (34 L. D. 564) : ; over- 


‘ruled ‘so far as in conflict, BL L. D, 
‘OL 


Colorado, State of (7 L. D. te over- 


ruled, 9 L. D. 408.. 
Condict, W: C. et al. (A. 23366), J vine 
24; 1942, unreported ; overruled so far 
as in conflict, 59 I. D. 258, 260. 
- Cook, Thomas C, (10 L. D. 324). 


(See 
(39 L. 2) 162, 225.) . - 
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Cooke 1 ». Villa (17 L. D. 210) ; vacated, 

~=19L. D. 442, 

| Cooper, John. W. (15 L. D. ORE: _over- 
ruled, 25 L. D. 113: 


| Copper Bullion and Morning Star Lode | | 


Mining Claims (85 L, D. Hye 
389 L. D. 574.) : 

| Copper Glance Lode (9° L. D. 542); 4 
overruled so-far as in conflict, 55 I. D. 
348, an es 

Corlis.v. Northern Pacific R. R. Co, (23 
L. D. 265) ; vacated, 26 L. D. 652. 

Cornell vw. Chilton (1 L. D. iia over- 
ruled, 6 L. D. 483. 

Cowles v. Huff (24 L. D. ae. ‘modified, 
28 L. D. 515. 

Cox, Allen H. (80 L. D, 90, 468) ; Va- | 

— eated, 81 L. D. 114. 

Crowston v. Seal (5 L. D. 213) * over- 
ruled, 18 L..D. 586. 

Culligan v. State of Minnesota (34 L. D. 
22) ; modified, 34 L. D. 151. 
Cunningham, John (32 L. D. 

‘modified, 32 L. D. 456. 


(See : 


207). 5 


Dailey Clay Products Co., The (48 L. D. 
429, 481) ; overruled so far as in con- 
flict, 50. L. D. 656. 

Dakota Central R. R. Co. v. iD owieg: (8 
L. D. 115) ; modified, 20 L. D. 181. 


| Davis, Heirs of (40 L. D. 573); over- 


ruled, 46 L. D. 110. 

DeLong v. Clarke (41 L. D. 278) ; modi- 
fied so far as in conflict, 45 L. D. 54. 

Dempsey, Charles H. (42 L. D, 215); 
modified, 43 L. D. 300. 

Denison and Willits (11 C. L. O. 261); 
overruled so far as in conflict, 26 L. 
D, 122. 


| Deseret Irrigation Co. et al. v.. Sevier 


‘River Land and Water Co. (40 L. D. 
463) ; overruled, 51 L. D. 27%. 

Devoe, Lizzie A. (5. L, D. 4); modified, 
5 LD. 429, 

Dickey, Wila I. (22 L. D. 851); over- | 
ruled, 321. D.3381. 0 | 

Dierks, Herbert (36 L. D. 367) ; ; over- 
ruled by the unreported. case -of 
Thomas J. Guigham, March 11, 1909. 

Dixon v. Dry Gulch Irrigation Co. (45 
L. D. 4); overruled, 51 L. D. 27. 

Douglas and Other Lodes (34 L. D. 
556) ; modified, 43 L, D. 128. : 


TABLE OF OVERRULED 


Dowman’‘v. Moss (19° L. D. 526) + over~. 
ruled, 25 L. D. 82. 


‘Dadvmott: v. Kansas Pacific R. R. Co. | 


(5 CO. L: 0. 69); overruled so far as 
‘ in. conflict, 1L. D. 345. 


Dunphy, Hlijah M. (8 L. D. 102) ; over- 


ruled .so far as in. conflict, 36 1; D. 
661. 


Dyche v. Beleele (243 Zi D. 494) ; moa | 


fied, 43 L. D. 56. _ 
Dysart, Francis J. (23 L. D. 282) ; 
modified, 25 L. D. 188. 


| Basi Francis B: QT ie D. ans over- 


- ruled, 80 L. D. 355. | 
East: Tintic Consolidated ‘Mining Co. 
(41 L. D. 255); vacated, 43 L. D, 80. 
*Mlliott v. Ryan (7 L. D. 322); over- 
ruled, 8 L. D. 110. 
El Paso Brick Co. (87 L. D. 155) ; over- 
ruled so far as : in conflict, 40 L. D. 

199. 


mblen v. Weed: (16 L. D: 28) ; modi- 


fied, 17.L. D. 220. _ 

 ‘Epley v. Trick (8 L. D. 110) ; overruled, 
9 L. D: 360. 

Erhardt, Finsans 6 L. D. 154) ; over- 

ruled, 38 L. D. 406. | 


. Esping ». Johnson (37 L. D. 709) : over- | 


ruled, 41.L. D. 289. 
| Ewing a Rickard (1 L. D. 146) ; over- 
ruled, 6L. D. ict 


‘Falconer v.. Price (19 L. D, 167) ; -over- 
ruled, 24 L. D. 264. 

. Fargo No. 2 Lode Claims. (37 L. D. 404) ; : 

modified, 43 L. D. 128 ; overruled SO 
far asin conflict, BS LL, D. 348. 
_Farrill, John W. (18 L. D. 718) ; over- 


ruled so far as in conflict, 52 L. D. 


«ARB, 
Febes, James H. (71 L. D. 210); over- 
ruled, 48 L.D.188.- 


Federal Shale Oil Co. (53 L D. 218): | | i 
Gates v. California and Oregon R. R. Co. © 


overruled so far as in conflict, 55 I. D. 
290. 


_ Ferrell et al. v. ‘Hoge et al, (18 | L. D. 


81); overruled, 25 L. D..351. 


Fette v. Christiansen (29 L. D.. 710) ;} 


overruled, 34 L. D. 167. 
Field, William GC. (1 L. D. 68); over- 


Tuled so far as in conflict, 52 L. D. 473. | 


(See 9 L. D. 860.) 
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‘Filtrol Gompany V. Brittan and Echart 


(51 L. D. 649) 5 distinguished, 55 I. | 
D. 605. | 


‘Fish, Mary (10 L. D. 608) ; modified, a 


18 L. D. 511. 


‘Fisher ». Heirs of Rule (42 L, D. 62, 


64) ; vacated, 48 L. D. 217. 


Fitch v. Sioux City and. Pacific R. R. - 


Co. (216 L. and R. 184) 5 : overruled, 
17 L. D. 48. 

Fleming v. Bowe “(13 L. D. 
ruled, 23 L. D. 175. 

Florida, State of (17 L. D. 855) ; ; re 
versed, 19 L. D. 76. 

Florida, State of (47 L. D. 92, 98) ; 
overruled so far as in conflict, 51 
L. D. 291. | 


78) 5 over- - 


‘Florida Mesa Ditch Co. (14 L. D. 285) 5 ‘ 


overruled, 27 L. D. 421. 


Florida Railway and Navigation Co. 2 — 
v. Miller (8 L. D. 324); modified, 6 


L. D. 716; overruled, 9 L. D. 237. 
Forgeot, Margaret (7 L. D. 280) ; over- 
ruled, 10 L. D. 629. | 


Fort Boise Hay Reservation (6 IL. D. 


16) ; overruled, 27 L. D. 505. ; 
Freeman, Flossie (40 L. D. 106) ; over- | 
-. ruled, 41-L. D. 68.. ) 
Freeman v. Texas. and Pacific Ry. Co. 
(2 L. D. 550) ; overruled, 7 L. D. 18. 


‘Fry, Silas A. (45 L. D. 20) ; modified, 


51 L. D. asl. 


Galliher, Maria (8 6. i. 0. 187 ) over- 

- ruled, 1 L. D. 57. 

Gallup v. Northern Pacific Ry. Co. (un- 
published) ; overruled so far as in 

conflict, 47 L. D. 804. | 

Gariss v. Borin (21 L. D. 542). 
39 L. D. 162, 225.) 

Garrett, Joshua (7 0. L. O. 5D) $ over- 
ruled, 5 L. D. 158. . 

Garvey v. Tuiska (41 L. D. 510) 5 modi- 
fied, 43 L. D. 229. | 


(See 


(5:6. L. O. 150); overruled, 1 L. D. 
336. 

Gauger, Henry (10 L. D. 921) + over- 
ruled, 24 L. D. 81. | 


‘@leason v. Pent (14 L. D. 375; 15 L. D. 


— 286) ; vacated, 53 I. D. 447; overruled ; 
So far as in conflict, 59 I. D. 416, 422, 


28.0: TABLE 

Gohrman wv. Ford (8 C. L. O. 6) ; 
ruled so far as in conflict, 4 L. D. 580, 

‘Golden Chief “A” Placer Claim (35 L. D. 

557) ; modified, 37 L. D. 250. | 

| Goldstein v. Juneau Townsite (23 L. D. 
417) ; vacated, 31 L. D. 88. 

Goodale v. Olney. (12 L. .D. 32 4); dis- 
tinguished, 55 I. D. 580. | | 

Gotebo Townsite v. J ones (35 L. D. 18) ; ; 
modified, 37 L. D. 560. | 


Gowdy v. Connell (27 L. D. oe va-. 


—eated, 28 L. D. 240. 

Gowdy v. Gilbert (19 L. D. 1T) ; over- 
ruled, 26 L. D. 453. 

— Gowdy et al, v. Kismet Gold Mining Co, 
(22 L. D. 624) 5 modified, 24 L. D. 
191." 

Grampian Lode oh L. D. 544); over- 
ruled, 25 L. D, 495. 

Gregg et al. vw. State of Colorado (15 
L, D. 151) ; modified, 30 L. D. 310. 


Grinnell v. Southern Pacific R. R. Co.: 


(22 L. D. 438) ; vacated, 23 L. D. 489. 
*Ground Hog Lode v. Parole and Morn- 
ing Star Lodes (8 L. D. 480); over- 
ruled, 34 L. D. 568. 
Rousseau, 47 L. D. 590.) 
Guidney, Aleide (8 C. L. O. 157) ; over- 
ruled, 40 L. D. 399, 
Gulf and Ship Island R. R. Co. (16 L. D. 
286) ; modified, 19 L. D. 534, 
- Gustafson, Olof (45 L. D. 456) ; modi- 
fied, 46 L. D. 442. 7 


‘einipomien: Halvor K. (39 I. D. 456); 

overruled, 41 L. D. 505. 

Hamilton, Hiram M. (54 1. D, 36) ; ‘In- 
structions (51 L. D. 51) overruled so 

_ far as. in conflict. 

Hansbrough, Henry C. (5 i D. eae : 
overruled, 29 L. D. 59. | 

Hardee, D. GC. (7L. D.1); overruled so 
far as in conflict, 29 L. D. 698. | 

Hardee v. United States (8 L. D. 391; 
16 L. D. 499) ; overruled so far as in 
conflict, 29 L. D. 698. 

Hardin, James A. (10 L. D. ploy 7 

_ voked, 14 L. D. 238. a 

Harris, James. G. (28 L. D. mye over- 
ruled, 39 L. D. 93. 


OF OVERRULED AND 


(See R. R. 
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over- | Harrison,. iether (4 L. D. 179); over- 


ruled, 17 L. D. 216. . 


Harrison, W. R. (19 L. D. 299) ; over 


ruled, 33 L. D. 539. 


Hart v. Cox (42 L. D. 592); vacated, 


260 U. S. 427. (See 49 L. D. 418.) 


Hastings and Dakota Ry. Co. v. Chris: - 


- tenson et al. (22 L. D. 257); over- 
ruled, 28 L. D. 572. : 

Hausman, Peter A. C. ou L. D. 802) : 
modified, 48 &. D. 629. 7 
Hayden v.. Jamison (24 L. D. se va-. 

cated, 26 L. D. 378. 


Haynes v. Smith (50 L. D. 208) ; over- 


ruled so far as in conflict, 54 I, D. 150. 


Heilman v. Syverson (15 L. D. ee 


overruled, 23 L. D. 119. | 
Heinzman et al. v. Letroadec’s Heirs et | 
al. (28 L..D. 497) ; overruled, 38 L. D- © 
253. ee | 
Heirs of Davis (40 L. D. 573); over- 
ruled, 46 L. D. 110. | 


Heirs of Philip Mulnix (33 L. D. 331) 5 . 


overruled, 43 L. D. 582. 
“Heirs of Stevenson v- Cunningham (32 


. L. D. 650); overruled so far as in | 


conflict, 41 L. D. 119. ee 48 L. D. 
196.) 

Heirs of Talkington v. Hempfling (21. 
D. 46) ; overruled, 14 L. D. 200. | 

Heirs of Vradenburg et al. v. Orr et al. 
(25 L, D. 323) 5. overruled, 38 L. ‘D. 


253. 


_| Helmer, Inkerman (84101 D. 341) : modi- 


fied, 42 L. D. 472. 

Helphrey wv Coil (49 L. D. 624) ; over- 

- ruled, Dennis v. Jean (A-20899), July 
24, 1987, unreported. — 

Henderson, John W. (40 L. D. 518) ; 
vacated, 43 L, D. 106: (See 44 L. D. 
112, and 49 L. D. 484.) | 


‘| Hennig, Nellie J. (88 L. D. 448, 445) ; 


recalled and vacated, 39 L. D. 211. 
Herman v. Chase et al. (87 L. D. 590); — 
overruled, 48 L. D. 246. | 
Herrick, Wallace H. (24.L. D. 23) ; over-_ 
ruled, 25 L. D. 113. | 
e-| Hess, Hoy, Assignee (46 L. D. 421); _ 
overruled, 51 L. D. 287. : 
Hickey, M. A., et al. (3 L. D. 83); modi- 
Hed, OL. D, 256. 


=e OF OVERRULED 


: Hildreth, Henry (45 L. wD: 464) ; + Vva- 
. ~ cated, 46 L. D. 17. 

‘Hindman, Ada I. (42 L. D. 327) ; va- 

cated in part, 481. D.191. 
Hoglund, Svan (42 L. D. 405) : vacated, 

43 L. D. 538. 


overruled, 29 L. D. 166... 


‘Holland, G. W. (6L. D. 20): overruled, | 


6 iL. D. 639; 12 L. D. 486. 

Holland, William ©, (M. 

cided April .26, 1934; overruled. in 

- part, 55 I. D. 221. 

Hollensteiner, Walter (38 L. D. 319) ; ; 
overruled, AT L. D. 260. 

Holman v.. Central Montana Mines Co. 
(84 L. D., 568) ; overruled so far as 
in conflict, 47 L. D. 590. | 


Hon v. Martinas (41 L. D. 119); mon 


fied, 43 L. D. 197. 

Hooper, Henry (6 L. D. 624) ; modified, 
9 L. D. 86, 284. 

Howard, Thomas (3 L. D. 409). 

89-1. D. 162, 225.) 

Howard v. Northern Pacific R. R. Co. 
(23 L.. D. 6) ; overruled, 28 L, D. 126, 

Howell, John: H. (24 L. D: 35); over- 
ruled, 28 L. D. 204. | 

Howell, L. Cc. (89 L, D. (92). 
L. D. 411.) 

Hoy,. Assignee of Hess (46 L. D. 421); 
overruled, 51 L. D. 287. 

Hughes v. Greathead (48 L. D. 497 )3 
overruled, 49 L. D. 413. (See 260 U: 

 §. 427.). | 


‘(See 


Meee 39 


Hull et al. v. Ingle (24 L. D. 214) ; over- ' 


Tuled, 30 L. D. 258. 

Huls, Clara (9 L. D. 401) ; aia 21 
L. D. 377. 

Hyde, FEF. A. (27 L. D. 472) ; vacated, 28 
L. D: 284. | : 

Hyde, IF. A. et al. (40 L. D. 284) over- 
ruled, 43 L. D. 381. - 

_ Hyde et al. v, Warren et al. (14 L. D. 
: 576; 6 LL. D. 415). (See 19 L. D. 

Ingram, John D. (37.1. D. 475). epee 
43 'L. D. 544.) ° | 

Inman v. Northern Pacific R. R. Co. (24 
‘L. D, 318); overruled, 28 L. D. 95. 
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27696), de- | 


Wilner, Harold HE. et al. 


XXXI 


Tiatructions (32 Te D. 604) ; overruled: | 
_ so far as in conflict, 50 L. D. 628; 53 


' I. D. 865; Lillian M. Peterson et al. 


(A. 20411), August 5, 1987,- unre- 
ported. (See 59 I. D. 282, 286.) 


‘Interstate Oil Corporation and Frank 
Holden, Thomas A. (16 L. D. — al 


O. Chittenden (50 L. D. 262); over- 
_ Tuled so far as in conflict, 53 I. D. 

228, Oo 
Iowa Railroad Land Co, (23 L. D. 79; 

2% L. D. 125) ; vacated, 29 L. D. 79. 


| Jacks ». Belard et al. (29 L. D. 369) oe 


- vacated, 80 L. D. 345. 

J ackson Oil Co. v. Southern Pacific Ry. 

~ Co. (40 L. D. 528) ; overruled, 42 IL. 
D. 317. 

Johnson . South Dakota (17 L. D. 
411); overruled so far as in conflict, . 
41 L. D. 22. 

Jones, James A. (8 L. D, 176) ; over- 
ruled, 8 L. D. 448. 

Jones v. Kennett (6 L. D. 688) ; over- 
ruled, 14 L. D. 429. . 


‘Kackmann, Peter (1 L. D. 86); over- 


ruled, 16 L. D. 464. 


Kanawha Oil and Gas Co., Assignee (50 


L. D. 639); overruled so far as in 
conflict, 54 I. ‘D. 3871. | 
Kemper v. St. Paul and Pacific R. R. 
Co. (2 C. L. L. 805); overruled, 18 
L. D. 101. , 
(A. 21845), 
February 1, 1989, unreported; over- 
ruled so far as in conflict, 59 I. D. 258, 
260. ) 
King v. Eastern Oregon Land Co. (23 
L. D. 579) ; modified, 30 L. D. 19. | 
Kinney, E. C. (44 L. D. 580); over- 
ruled so far as in. conflict, 53 I. D. | 
228, 7 7 
Kinsinger v. Peck (11 L. D. 202). 
39 L. D. 162, 225.) | 
Kiser v. Keech (7 1. D. 25) ; Syernled 
23 L. D. 119. | 


(See 


| Knight, Albert B., et al. (30 L. D. 227); 


overruled, 31 L: D. 64. 
Knight v. Heirs of Knight (39 I. D. 
362, 491 5" 40 LI. D. 461) ; overruled, . 
484: D-: 242, 


| XXXII ‘TABLE OF OVERRULED 
Kniskern v. ‘Hastings’ and Dakota R. 
R. Co. (6 OC, L. O. 50) ; 
~~. D362. 
| Kolberg, Peter F. (37 L. D. 458) over- 
ruled, 48 L. D, 181. _ 
Krigbaum, James T. (12 L, D. 617 3 5 
overruled, 26 L. D. 448. 
‘Krushnic, Emil L. (52 L. D. 282,. 295) ; ; 
vacated, 53 I. D. 42, 45. 


ULS. 306.) 


Lackawanna Placer Claim (36 L. D. 
36); overruled, 37 L. D. 715. 

La Follette, Harvey M. (26 L. D. 458) ; 
overruled so far as in conflict, 59 
I. D. 416, 422. a 

Lamb v. Ullery (10 L. D. 528); over- 
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cated, 26 L. D. 869. 
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DEPARTMENT OF THE INTERIOR 


STATUS OF ALLOTTED LANDS OF TRIBES ‘ORGANIZED UNDER si 
_ OKLAHOMA INDIAN WELFARE ACT. | 


| Oiiehnne Indian Welfare Act—Iowa, Sac and. Fox, and Cheyenne ana: 7 
Arapaho Reservations—Rights-of-Way Over ‘Allotted: Lands. 


Lands allotted. to. Indians of the Iowa, Sac and Fox, and Cheyenne and 
Arapaho ‘Tribes are not. reservation lands within the meaning of the acts . 
of February 15, 1901 (31 Stat. 990; 48 U.S. C. sec. 959), and March 4, 1911. . 

(26 Stat. 1253; 43 U. S. CO. sec. 961), which authorize the Becryeary to issue 
grants of rights- of-way over certain lands. : ae 

. The organization of the Iowa,’Sac and Fox, and Cheyanne. and Arapaho 


Indians under the Oklahoma Indian Welfare Act did not affect the status. ~ 


of allotted lands within’ the boundaries of their former reservations which 
had been dissolved by agreements of cession duly ratified by the. Congress. 


M3310 ©  Jancary 1, 1945, 


To Assistant SECRETARY Cxtaraan. : 
At the request of the Commissioner of cane Affair Sy ‘the Cine. 
sioner of the General Land Office has presented the question of whether 
his rejection of the applications: of the Gentral Rural Electric Co- 
operative, the. Cimarron Electric Cooperative, and the Kiwash Electric | 
Cooperative, Inc., for rights-of-way for electric transmission lines — 
over land allotted to’ Iowa, Sac and Fox,. ‘and Cheyenne and 


_ Arapaho Indians, should. be reconsidered. ‘These applications had 
. been. submitted on November 9, 1942, November 24, 1942, and Janu- 


lary 6, 1948, respectively, pursuant to the provisions of the acts of 
February 15, 1901. (31 Stat. 790; 43 U. ‘S.C. sec. 959), and March 4, 
1911 (36 Stat, 1253; 43 U.S. C. sec. 961). They were held in abeyance | 
pending. disposition. by the Supreme Court of the’ case of United 
_ States v. Oklahoma Gas & Electric Co., 318 U. S. 206 (1948)... ‘After: 
the Court had decided that the abovecmentioned acts did not apply 


bee allotments within, the boundaries of the former Kickapoo Reserva- 4 


tion in Oklahoma, the Commissioner of the General Land Office 3 in- 


; formed the applicants that their applications could not be granted 7 : 
because the lands involved were in the same category as the allotted : 


lands of the Kickapoo Indians. » ‘The Commissioner’s decisions on the - 
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applications of the Central Rural Electric Cooperative and the Kiwash 
Electric Cooperative, Inc., were approved by the Department on 
May 12, 1943, and October 29, 1948, respectively. The decision om 
the spolicaton: of the Cimarron Electric Cooperative was not 
presented for departmental review. 
In 1890, agreements of cession were obtained from the ‘Cissanne ; 
and ean aho. the Sac and Fox, and Iowa Fribes.. These agreements 
- Were negotiated in pursuance of the then general policy of reducing | 
Indian reservations and allotting lands in severalty to individual 
Indians. The agreements with the Sac atid Fox and Iowa Tribes. 
were ratified by the act of February 13, 1891 (26 Stat. 749), and the 
agreement with the Cheyenne aid Ananalio: Tribes was ratified by the 
act of March 8, 1891 (26 Stat. 989, 1022). Each of these agreements 
ceded. to the United States specifically described tracts of land then 
in tribal ownership for a money consideration and allotments of 
land in severalty within the ceded areas to members of the tribes. 
The Cheyenne and Arapaho agreement reserved from allotment. cer- 
tain lands “now used or occupied for military, agency, school, school- 
farm, religious, or other public uses.” But the reserved ands were — 
not excluded from the cession. The Iowa agreement excluded from 
the cession and reserved to the tribe a 10-acre tract of land for re-. — 
ligious, education, and burial purposes. The Sac and Fox excluded 
from the cession and reserved to the tribe a quarter section of land 
on which the Sac and Fox Agency was located, and a whole section 
of land then set apart for school and farm. ‘With these exceptions 
the cessions made by these Indian tribes differed in no respect from 
the cession agreement interpreted by the Supreme Court in United 
States v. Oklahoma Gas & Electric Co., supra, and in conformity with 
the decision in that case it must be held that the ceded lands, including 
the allotments subsequently. made, ceased. to be a “reservation,” as 
that term is used in ‘the acts of February 4, ‘1901, and March 4 
1911, supra. | 


No change in. bhai dation has: been. eerouene a subsequent legis. hes, 


lation. In the case of the Iowa and Sac and Fox, neither executive’ 
_ nor legislative recognition of the existence of reservations subsequent - 
to the cession has been found. In the case of the Cheyenne and 
Arapaho, the Congress has by sundry appropriation acts enacted 


during the years 1894 to 1923 made appropriations for the support — a 


_ of the Cheyenne and Arapaho “who have been collected on the reser- 
vations set apart for their use and occupation in Oklahoma.”? In 
1908, : ' Congress authorized the sale of a part of the school reserve “for : 


ma ae &. &., Hite of August 15, 1894 is Stat. 286, 302), ‘and Roane: 24, 1923 (42 Stat. 


1174, 1195). 
 * Act of May 29,1908 (35 Stat. 444, 447). 


Wo. ALLOTTED LANDS OF ORGANIZED. INDIAN TRIBES Bo 
~ ee , January 1, 1945. - 


ite benefit of ine Indians of the Cheyenne and rere reserva- 

tions,” and in 1938 5 Congress set aside certain lands “for the use and. 
benefit. of the Indians of the cneyenns and Arapahoe Reservation.” 

These references to a: “reservation” or “reservations” of the Cheyenne | 
and ‘Arapaho fall far short of restoring the allotted lands to a reser- 
vation status. None of them had that purpose in mind. With the 
sole exception of the act of April 13, 1938, which has no application 
to allotted lands and which could be regarded as giving reservation 
‘status only to the limited. acreage described therein, none of the acts 
purported to restore the tribal title which had previously been con- 
veyed to the United States. The terms “reservation” or “reserva-_ 
tions” evidently were used not to indicate an_ understanding — 
of the. Congress: that the dissolved reservation had been re- 
‘established but. rather in’a geographic sense “to describe. a: ‘region 
of Oklahoma as of a time subsequent to the dissolution. ” See 
United States v. Oklahoma Gas & Electric Co., supra. Any possible 


- doubt about this conclusion would appear to be removed by the act. - | 


of June 17, 1910 (36 Stat. 533), in which the Congress, with full — 
knowledge concerning the status of the lands,‘ correctly referred to 
“what was formerly Cheyenne and Arapahoe Indian Reservation.” 


| The Commissioner of Indian Affairs suggests that by organization _ 
- under the Oklahoma. Indian. Welfare Act of June 26, 1936 (49 Stat. 


1967 ; 25 U. S.C. sees. 501-509), these tribes acquired jurisdiction of the 
inads formerly includéd in their reservations, and that the approval 
of the tribal constitution should be regarded as recognition of the - 
existence of the reestablished reservations. This suggestion is with-— 
out merit. There is nothing in the Oklahoma Indian Welfare Act - 


itself, or in its legislative history, to indicate an intent on the part ; 
of Gongress to reestablish merely by organization thereunder any . 


dissolved Indian reservation. Section 3, which deals with the organi- 
zation of tribes, does not make any reference to reservations. Lands 
acquired under the act for the use and benefit of the tribe and held 
in trust by the United States may no doubt acquire a reservation — 
status.° 

This office has apparently taken the view in its memorandum of 
June 30, 1938 (before the decision in the Oklahoma Gas & Electric 
Co. ease), that an allotment “in the Cheyenne and Arapaho reserva- 
tion” is part of a reservation: within the meaning of the drainage 
ditch right-of-way act of March 3, 1891 (26 Stat. 1095, 1101). The 
memorandum assumes ne one existence of the peer Gation: with- 


3 Act of April 18, 1988 (52 Stat. 218). - 
+ 4See A. Rept. No. 704, 62d Cong., 2d sess. (1912). a 
. 5 Solicitor’s. opinions, August 24, 1942, 58 1. D. (85, and M. 38246, September 16, 1943, 
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- out discussing that point, and deals solely with the question of whether. _ 


an allotment can be considered to be a part thereof. There is no 


doubt that an Indian reservation may include individual allotments. 


_ However, there must be a recognized reservation with definite bound- — 


aries within which the allotment is located before this principle can be 
applied. United States v. Sutton, 215.U.S. 291 (1909). 

The situation discussed in our opinion of September 16, 1943 
7 (M. 33246) , concerning the reservation of the Siletz Indians of Oregon 
covers 2. somewhat different. fact. situation... There. the. reservation — 

continued to exist in spite of the: allotments, and«we found a continua- 

tion of the general body and: bowndastes of the:reservation. 

; Practically, the result of a determination that:these allotted. lands 

are not within the scope of. the acts: of February 15, 1901, and March 
4, 1911, is simply that it will be necessary for the companies to obtain — 
from cach allottee, subject to approval of the Department, a permit 
or an easement deed covering the segment of the right-of-way across 
his or her individual allotment. ‘The files indicate that statements 
of consent have already been obtained from most of the individuals 
concerned. : 

While it is my conclusion that the prior asain in hae matter 
are correct and that they should not be disturbed, T- express no opin- 
ion on the question whether the lands involved could properly be 
considered ‘as reservation landsfor purposes other than the: applica- 
tion of the acts of ee) 15, 1901, and March 4, 1911, supra. 


» Fowumr HIARPER, 
Solicitor. 


“Appréved: 


‘Oscar L. CHAPMAN, 
Assistant Secretary. 


ACREAGE CHARGES AGAINST HOLDERS OF OPERATING 
| AGREEMENTS WITH OIL AND GAS LESSEES 


- Mineral Leasing Act—Statutory Construction—Oil ‘and Gas Leases— 
“Operating Agreements with eee ee Charges: Prior to 


_ Discovery. _ | 
The purpose of section oT ‘of the Mineral Leasing Act Gat of February 25, 1920, 


41 Stat. 487, 448, as amended; 30 U.S. C. sec. 184) is to prevent mionopouens, pS 


control over the oil and gas deposits in the public domain: 

_ Even prior to discovery, a holder of operating agreements with lessees of non- 
| competitive oil and gas leases is chargeable with the acreage subject to the 

agreements and, under section 27 of the Mineral Leasing Act, may not hold at © 

one time agreements with lessees-covering in the aggregate more than 7,680 | 

acres in any one State, or 2,560. acres within the geologic structure of the . 


a ACREAGE CHARGES—OIL AND GAS LEASES, 
— —_ January 12,1945 : | 


same producing oil or gas field. “The rule as: ‘6 a holder of operating agree- | 

ments with permittees (52 L. D. 359). distinguished. : a 
The Department is prohibited, by section 27 of the Mineral Leasing ‘Act, ae _ 

promulgating a regulation permitting unlimited acreage holdings prior to 


discovery by an operator who has operating agreements with lessees of non- - : 


OES oil and gas nen: i | | ; oe 
aaa La “a, Se — im fe ae _Saxvany 12, 1945. 


ees We: Assistant Srornrany Cou 7 : : on 
In your meniorandum of October 13, 1944, you anetel an: opinion: 


as to'the legal validity of an. smmendment to the regulations, proposed’ : 
by a Technical Subcommittee on the. Revision of Oil and Gas Regula- | 


tions, which would permit. unlimited. acreage holdings prior to dis- 


- covery by an operator. who has operating agreements with. lessees of : 7 


“ noncompetitive oil and gas leases. . 2 
| Section 27 of the Mineral Teadine: Act (act of eee 25, 1920, 44 : 
| Stat. 437, AAS, as amended ; 30 U. S.C. sec. 184), provides: 


#8 c no person, ‘association, ‘Or corporation shall take or hold at | one time: 

oil or gas leases or permits exceeding in the aggregate seven thousand six hun- 
dred and eighty acres * * * in -any one State, and not more than, two thou- 
sand five hundred and. sixty acres. within the geologic. structure of the same 


E | producing oil or. gas field ; & * © if any of the lands or. deposits léased ae 


| 7 hy *-shallbe * * * controlled by. any device * * * in any manner 
whatsoever, so that they oa Ow *- form the subject * * * of any holding. 


of such Jands by any individual, partnership, association, corporation, or control. 


in excess of the amounts of lands provided in this Act, the pease ere shall be _ 
forfeited by. appropriate court proceedings * a ee : : 


“In 1928, the Department held that acreage in \ prospétting penile - i 
~ covered. by operating contracts would not be changed against the opera- _ 


tor (521. D. 359, 361). Ten years later, after sareful< consideration of - 
_ the problem, a different rule was adopted with respect to holders of © 


operating contracts with lessees? The Department ruled that, even. . —_ 


prior to discovery, a holder of an operating. contract carrying itl it 
a right: to a part of the production. from the lands included in an oil and. 


gas lease had-an interest in the lease and was chargeable with acreage. - 


_ in the proportion that the interest under the contract bore to the total 


acreage of the lease as to LeRoy H, Hines, dated April 19, 1988, 7 | 


— 1708342 uy? MB).. 7 
- Basic differences in the nature of thé estates ae a lease and under | 

a . prospecting permit were held to justify the departure from the 1928. 

ruling. ee it was 8 pointed out that, walereas a (Depa ee an 


' ihe act of August 21, “1935: (49 Stat. 674, 67 6), peohibited: the further issuance of oil 


= and gas prospecting permits except on applications filed 90 days or more before the effective. 


. date of the act, and provided, instead, for the issuance of noncompetitive leases on | 
Jands not within a known producing structure for @ period of 5 years and so 20RE: there- 
antes as oil or Bee was produced in. paying quantities. £8 
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exclusive right for the purpose of prospecting the land for 2 years and 


. for no other purpose, a lease granted the right not only to prospect 


for 5 years but also, in the event of discovery, to remove and dispose. 
of the oil and gas deposits after the 5-year period so long as such oil 
- or gas was produced in paying quantities, subj ect only to cancellation 
_ by appropriate court proceedings for default in the lease obligations, | 
Accordingly, despite some similarity, prior to discovery, i in the char- . 
acteristics of a lease and a prospecting permit—such as their both 
being subj ect to cancellation for cause—it was concluded that leases — 
were, in effect, of a more permanent nature and vested the lessees with 
a property right and estate for years in real property. The rule 
adopted was said to. be “consistent with the pur is and intent of the 
leasing law.” ‘ : _ 
The proposed Sees would overturn this ae . according. : 
- the same treatment to operators under leases before discovery as was. — 
accorded operators holding agreements involving prospecting permits. _ 


Under the arnendment, operators holding agreements with lessees _ | 


would not be charged with the acreaee subject to the agreements until 
after discovery. , 
In my judgment, the ‘Department’s position in this matter should : 
not be reversed. I believe that a contrary ruling would contravene 
the purpose and intent of section 27. Accordingly, I am of the 


ae opinion that the proposed amendment is unauthorized by law. 


- The manifest design of section 27, as amended, is to prevent monopo- 
listic control over the oil and gas deposits in the public domain (56 
— TL. D. 174 (1987) ; 52 LL. D. 359, 861 (1928)). Thus, section 27 pro- 

scribes not only the taking or holding at one time of oil or gas leases 


or permits exceeding 1 in the aggregate 7,680 acres in any one State 
and 2,560 acres within the geologic structure of the same producing | 


oil or gas field by a permittee or lessee, but also the control by “any 
device permanently, temporarily, directly, indirectly, tacitly, or in 
any manner. whatsoever” of “leased” “lands or deposits” so. that 
‘the latter “form the subject * * * of any holding of such 
lands * * * or control in excess of” such acreage, or “form a 
part of or are in anywise controlled by any combination in the form 
of an unlawful trust, with consent of lessee, or form the subject of 
- any contacy or conspiracy in saat of trade in the mining or 
selling of * * oil [or] * gas * %* * entered into | 
‘by the hile or any agreement or sued * * * to which - 
such lessee shall be a party, of which his or its output is tobe. * # S. 
the subject, to control the price or prices thereof * * *” Tt also” 
prohibits any person, association, or corporation from taking or 


holding at one time any interest as a member of an association orasa 


| _ stockholder of a corporation holding leases.or permits which, together | 
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with the area embraced in any direct holding of leases or permits, 


or which, together with any other interest as a member of an associa- 
tion or as a stockholder in a corporation holding leases or permits, — 


exceeds in the aggregate the maximum number of acres allowed to | | 


any .one lessee or permittee. And any lease or other interest held in. 
violation of these-provisions “shall be forfeited to the United States _ 
_ by appropriate” court “proceedings.” The Secretary of the Interior | 
is charged with the duty of guarding against and preventing such | 
monopoly (secs. 27, 80, 82, act of February 25, 1920, 41 Stat. 448-450, 
as amended; 30-U. S. C. secs. 184, 187, 189). Thus, the Secretary is 
expressly required to see that leases contain “such. * * * pro- 
" visions as he may deem necessary * * * for the prevention of 
monopoly.” (Sec. 380, supra.) — : 
. The Department’s ruling, as it now stands, ee the congres- 
sional policy of precluding such control of public oil and gas lands as 
might lead to the dangers inherent in monopoly. One of the usual 
concomitants of monopoly of public lands is the holding or control of 
large areas of such lands without development where the interests of 
_ those in control would be furthered thereby... The longer the period of 


possible control the greater the likelihood that this monopolistic evil _ 


will be spawned. It is not inconceivable, therefore, that the 5-year — 
_ period of a lease would lend itself more readily to monopolistic control 
of public lands than the 2-year period of a permit.. Moreover, leased 
lands are not subject to the safeguard against righdevelopment—the 
legal compulsion to drill—which was applicable to lands under a 
permit and, accordingly, are more susceptible to control without 
development. ‘Thus, a permit could be issued only upon condition 
that the. permittee begin drilling within 6 months and drill to specified 
depths within 1 and 2 years (section 18, act of February 25, 1920, 
as amended), while neither the statute nor the regulations require the 
_ drilling of lands subject to a lease, except under certain conditions not 
here material. It is true that the lease contains a provision which 
requires the lessee to drill when the Secretary of the Interior so orders. 
But it is doubtful that the existence of the power to compel drilling | 
will, as a practical matter, serve as an effective check on the nen-. 

development of leased lands, Apparently, because of administrative 
difficulties, it has not been availed of in the past, and there is no 
reason to believe that it will be exercised to any greater extent or with 
any greater efficacy in the immediate future. Finally, the danger 
. Of a tie-up of lands and production for an unreasonable period where. 
the lands are subject to leases is aggravated by the provisions of the 
act of July 29, 1942 (56 Stat. 726; 830 U.S. C. sec. 226b), which grant a.__ 
preference right to a new lease to a holder of a noncompetitive 5-year 


lease where the lands subject to the lease are not within a known. 


939340—52———5 
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. producing structure on the expiration date of the lease. To adopt a 
- construction, in the absence of a clear congressional mandate, which 
would permit one operator thus to control and, for practical purposes, 
if he chose, to stifle development and production on areas of public 
— land in excess of the acreage limitations prescribed by Congress for 

-an indefinite period, would plainly be inconsistent with the ec ’ 


: imtent of section 27 of the act. ‘ 


When Congress has intended to permit exceptions from the acreage- 
charge provisions of section 27, it has not been loath to make that in- 
tention plain. Thus, in 1935, one expressly excepted leases op- 
erated under a cooperative or unit plan approved or prescribed by 
the Secretary of the Interior. “in determining holdings or control 
_under the provisions of” any section of the leasing law (act of August 
21, 1935, 49 Stat. 674, 676; 30 U. S. C. sec. 296). Again, the acreage — 
imitations of section 27 a expressly made inapplicable to interests. 
acquired by descent, will, judgment, or decree for a period of 2 years 
after acquisition (section 27, act of February 25; 1920, 41 Stat. 448, 
as amended), to leases issued in exchange for permits without proof 
of discovery until 1 year after discovery (section 18, act of February 
25, 1920, supra, as amended. by the act of August oA, 1985, 49 Stat. 
674), to new leases issued under the 1935 act in exchange for old — 


leases except to the extent that such limitation of acreage was pro- 


vided for by law when the old lease was issued (section 2 (a), act 
of August 21, 1935, 49 Stat. 679; 30 U. S. C. sec. 2282) and to 
permits and ie cet to ain claimants of rights in oil or gas 
lands acquired prior to 1920 (sections 27, 18, 19, 22, act of February 
25, 1920, supra, as amended; 30 U.S. C. secs. 184, 29 , 228, 251). And 
the Secretary has been authorized “to approve operating, drilling or 
development contracts made by one or more permittees or lessees in 

oll or gas leases or permits, with one or more persons, * * * when-_ 
ever in his discretion and regardless of acreage limitations * * * 
conservation of natural products or the, public convenience or neces- 
sity may require it or the interests of the United States may be best 
subserved thereby: * * *.” (Act of March 4, 1981, 46 Stat. 1528; 
80 U. S. C. sec. 184; italics supplied.) In ‘a proper case involving 
operating contracts made with lessees prior to discovery, the Secre- 
tary might conceivably be warranted in exercising his authority un- 


der this section if he found that the statutory conditions exist. But, > 


since the danger of monopolistic control is always present. in al 
a case, the adoption of a general rule such as that proposed, which 
would approve operating contracts made with lessees regardless of 
acreage limitations prior to discovery, could hardly be justified as 
_ being required for the conservation of oil and. gas or for the public 
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convenience or necessity, or as. “best” subserving. the interests of the. 
United States. 7 
Proponents of the proposed aan to ae cedaianony contend 
that the distinction made in the LeRoy H. Hines case between the | 
nature of the estate under a prospecting permit and under a lease is” 
“untenable, and that, accordingly, the conclecn ae m ee case 
is unjustified. | 
The argument is made that there is no o practical ciferenes between 
8 permit and a lease so far as acreage charges are concerned, because 
both a permittee and a lessee are charged with acreage ander. the 
statute. But that argument loses sight of the fact that ‘ ‘control” of 
lands subject toa permit or lease—the standard applicable to the 
instant situation—may be something different from the holding of a. 


permit or a lease of lands. What constitutes control of lands subject: a 


to a permit or lease is a factual question the resolution of which might: 


well depend upon fundamental factual differences between the nature 


of the estates granted a permittee and a lessee, regardless of the fact 
that, by statute, permittees. are subject to acreage charges to the same 
extent as lessees. Such differences are elsewhere considered. 

It is also claimed that the proper test as to whether or not an op-— 
erator is chargeable with acreage is not the nature of the estate under 
a lease, but rather the nature of the estate under a, lease prior to dis~ ~ 
covery. Prior to. discovery, it. is said, a lessee or an operator under 
a lease, like a permittee or an operator under a permit, has an estate - 


_. whichis “inchoate and for the purpose of exploration. only,” and thus 


holds nothing which i is properly chargeable under section 27. More- 
over, it is said, prior to discovery, a lease, like a permit, is subject to 
~ cancellation by the Department. This similarity in characteristics, 
_ it is argued, warrants the adoption of a rule which would treat an 
operator under a lease prior to discovery the same as an operator oe 
a permit so far as exemption from acreage charges is concerned. . 
But the history of the legislation with respect to exemptions. from 
the acreage-charge provisions of section 27 points the other way. 


As already indicated, in 1935, a fundamental changé was made in the - 


leasing act of 1920 by pr oviding generally for the issuance of 5- -year 
noncompetitive leases instead of prospecting permits on lands not’ 
within a known producing structure (act of August 21, 1935, AD. 
Stat. 674, 676; 80 U.S. C. sec. 226). Section O77, as amended | in 19381, 
| prohibited fe control by any device of any “leased” lands or eps 
in excess of 7,680 acres in any one State and 2,560 acres within the 
same proces oil or gas field. Inasmuch as only permits, not leases, 
could be issued before discovery. on lands outside of a known prodiic- : 
ing structure. prior, to the 1935 amendment, manifestly, ongmally,: | 
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this prohibition of section OT was ‘not directed against control of lands 
outside of a known producing structure prior to discovery. ‘The De- 
partment so held in effect when it ruled that the prohibition against 
control in section 27 was applicable only to Jeases, and not to per- 
mits, and therefore that an operating agreement with a permittee 
-was'not subject to the acreage limitations preseribed thereby. (52 — 
E. D. 359). When Congress substituted the lease system for the per- 
Init system, it. was not unmindful of the acreage- -charge provisions 
of section 27 or their applicability to leases prior to discovery. ‘Thus, | 
it expressly excepted from that section leases issued in exchange for 


-. permits without proof of discovery until 1 year after discovery | 


(section 18), apparently i in recognition of the fact that, in the absence 
of such a provision, persons holding operating agreements under the 
permits which were exchanged for such leases would be chargeable 
with acreage prior to discovery. It also excepted leases operated 
under a cooperative or unit plan approved or prescribed by the Secre- 
tary of the Interior (section 17). The only other exception which 
was made in the 1935 act related to leases issued in exchange for 
leases obtained prior to the act (section 2 (a)). And, although it 
had substituted leases for permits and the Department had previously - 
pointed out that the control provisions of section 27 were applicable 
_only-to leased lands, Congress did not see fit further to limit those 
provisions by making them applicable to leased lands outside of a 
known producing structure only after discovery. The evidence is, © 
therefore, persuasive that Congress intended that, except as other- 
wise specifically: provided, the same treatment be accorded. lands 
subject to lease both before and after discovery for the purpose of 
determining acreage interest charges. 

Moreover, a comparison of the interest under a lease prior to 
discovery with that under a permit fails to take into aecount inherent 
differences in the degree of control, both actual and potential, to 
which lands under a lease and those embraced by a permit are subject. 
| Thus, a permittee had only the right to prospect for oil and gas, and, 
in the event of discovery, the right merely to acqure a lease for one- 
fourth of the land embraced in the permit and a preference right to — 
a lease for the remainder of the land for 20 years, with no assurance 
_of tenure thereafter on the same terms.” (Sec. 14, act of February 
25, 1920, 41 Stat 442, as amended; 30 U. S. C. secs. 223, 226.) On 
the other hand, a holder of a noncompetitive lease has an immediate 
leasehold interest in all of the lands subject to the lease for 5 years 


2 See report of the Department on 8. 1772, 79 Cong. Rec. 12077, 74th Cong., 1st sess. 
Such lessees had merely. a preference right to renewal of the lease for successive. periods 
of 10 years on such terms and .conditions as the Secretary of the Interior might pre- 
scribe. (Secs. 14, 17, act of February 25, 1920, 41 Stat. 442, 443, as amended ; 30 U.S. Cc. 
SECS. ane, 226.) . 


a 
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af enuary 12, 1946 


and a pr reParenee right to a new lease ther eof prior to dieters and 
_ the right, without more, immediately upon discovery, to produce and 
sell any oil or gas produced. (Sec. 17, act of February 25, 1920, 41 


Stat. 443, as amended by act. of August 91, 1935, 49 Stat. 676, and | 
act of July 29, 1942, 56 Stat. 726; 30.U. S. C. sec. 226, 226b.) 

But even if it be assumed that the suggested comparison is appro- 
priate, the short answer to the proponents’ argument for similar treat-_ 
ment is, as has been seen, the greater likelihood of monopolistic 
control even prior to discovery when an operator is subject to a 5-year 
lease than when he operates under a 2-year permit. Acreage charges 
would, therefore, be warranted in the one case although it mugat not 
be in the other. | 

In an opinion of the Department (Bert O. Peterson, et al., 58 I. D.: 


661), cited by proponents, it was stated that the ea oproval of the © 
operating agreement indicated merely that the Secretary recognized 


the operator as a qualified driller who might, after discovery, acquire : 
an interest in the lease * * *,” But the quoted language is not 


_ authority for adopting the same rule as to acreage charges for both 
operators under a lease and those subject to a permit. For, in the — 
Peterson case, the Department held merely that an operator did not 

- possess a sufficient interest in the lease to be deemed a “lease owner” 
within the meaning of a statute which required notice of a proposed 
cancellation of a lease prior to discovery to be sent to the “lease — 
owner.” At best, the case stands for the proposition that the interests — 

of an operator in a permit and in a lease prior to discovery are sufti- 


ciently similar to subject them both to the same cancellation pro- 
cedures. It does not follow, however, that the extent of possible 
control of public lands under both such interests is the same or similar 


and that therefore like treatment should be accorded them under a 


statutory provision designed to prevent monopoly of such lands by 
limiting acreage control. Difference in treatment of the same or _ 
similar legal interests or relationships for different purposes is not 
unknown in the law. Cf. 1 Summers, Oil,and Gas, pp. 371, 510-511, 
514; Helvering v. Hallock, 309 U. S. 106, 117, 118 (1940) ; Interna. 
tional Harvester Co. v. Wisconsin Department of oe 322 U. i 


‘435, 441 (1944). 


The stated purpose of the propieed enone is to encourage ex- 
ploration for oil in areas where the location of a geologic trap cannot 


be circumscribed with reasonable certainty by exempting operators 
- having agreements with lessees from acreage charges. Many opera- 


tors apparently hesitate to incur the high drilling costs involved in 


exploration. unless they are. permitted: to control sufficient acreage to 


give full coverage to their structural assumptions and to give reason- 
able assurance ‘that, if discovery) is made, the total pr oduction will be. | 
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- of sufficient volume to yield a reasonable soul But, adinitiodly, fhe. 
same result may be achieved, in accordance with express uoremicnal | 
authority, by the utilization of a cooperative or unit plan. That this 
congressionally prescribed road to exemption from acreage charges 
may lead to undisclosed agreements with lessees, or may be so time- 
consuming and costly as to be unattractive to lessees, is no justification . 
for the Department’s providing a route which would necessitate a 

departure from statutory policy. 7 


Fowter HarerkR, 

| Solicttor, 

Aapacavete | = +, 
Oscar L. Cuarman, 

. Assistant Secretary. 


INVENTION OF A COMPACT BOOK OF DURABLE STANDARDIZED 
| COLORS 


Order No. 1763—Duties of Inventor—Development of Invention—Act of 
March 3, 1883, as Amended. | 


The invention of improved color standards by an selves of the Titeciog 
‘Department engaged in potash research who uses such standards incidentally 
_ in his work is not so related to his assigned duties of research as to require ~ 
its assignment to the Government under Departmental Order No. 1768 of 


November 17, 1942. | 

- The use of Government items of insignificant value by an inventor in the de- 
velopment of his invention is not such a substantial development of the 

- invention with Government facilities or financing as to require the assign- _ 

ment of the invention to the Government under Order No. 1763. _ | 

The Government will acquire shop rights in an invention not subject to Order 
No. 1763 upon a certification that it is liable to be used in the public interest, 

if the inventor obtains a patent under the act of March 3, 1883, as amended 


5 U. S. 0. sec, ia 
“M-33923 = "January ‘ied 


Tue Srcretary or THE [wrerior. | 

~My Dzar Mr. Secrerary: Pursuant to Departmental Order No. 
- 1871 of September 7,.19438, my opinion has been requested concerning: 
the relative rights of the Government and Walter B. Lang, an em- 
ployee of the Geological Survey, under Departmental Order No. 1763 
of November 17, 1942, to an invention made by Mr. Lang. _ 
_ The invention consists of a Compact Book of Durable Standardized 
Colors the purpose of which is to provide in convenient: and inex-_ 
pensive form a maximum number of individual colors so arranged that 
each color may be laid directly i in | contact with the object t to be com- 


oc ae INVENTION—DURABLE } STANDARDIZED CoLoRS «1B 
. _ January 18,1945 s 3 


: pared or tested. In his capacity asa geologist performing difficult and 
_ responsible work and conducting research in the field of potash, Mr. 
- Lang has occasion to use color, standards. His use of these standards 
is the same sort of use that he might make of a slide rule, a ruler, or | 
other instrument of measurement. They are tools common t6 many _ 
professions, without unique application to the field of potash, oreven 
to geology. _ | 
_ The mere fact that Mr. Lang uses ere in ‘dhe: course of his work does 
not make them, or their improvement, any more a part of his work 
than the invention of a new type of mechanical pencil is the work of an. 
attorney engaged in legal. research. Accordingly, even though the 
perception of the need for an improvement in color standards may 
_ have arisen contemporaneously with his work of research, it cannot be ~ 
_ said that the invention arose in the course of his as toned dane. of re- 


: search, or that it was relevant to the general field of an assigned in- — 


quiry. The invention, therefore, is not required to be assigned to the 


_ Government under Order No. 1763 because of its relation to his duties oe a 


of research or investigation. | 

Nor do the circumstances surrounding the development oftheinven- 
tion indicate such a substantial development on Government time, 
through the use of Government facilities, or with the aid of Govern- 


_ ment information not available to the public, as to require its assign- 


- ment to the Government upon that ground. Mr. Lang’s uncontra- 
dicted invention report shows that the invention was developed on the — 
inventor’s own time, without the aid of special Government informa- — 
tion. The only Government facilities used were his office space, after 
working hours, and pencils, paper, and color tabs. . These items are 
so insignificant in value that it cannot be said that the invention was 
- substantially made or poeonee perowee the use of Government facili- 
_ ties or financing. | 

Since the invention ts not required to be assigned to the Givemment 
upon either of the grounds specified in Order No. 1763, the Government 
_ has no absolute right therein. However, it will be éntitled to the right 
to the manufacture and use of the invention by and for the Govern- 
- ment for governmental purposes without the payment of any royalty 
if Mr. Lang obtains a patent, as he has indicated: his intention to do, 
— under the act of March 3, 1883, as amended (35 U. S. C. sec. 45). He 
has made a sufficient neue that the invention is liable to be used in 


_ | the public interest for the necessary certificate to be signed. 


Fenix S. CoHEN,. 
Acting Solicitor. 
iveeoreae. | 
MicuaeL W. Sanne: 
Assistant peor aed: 
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AUTHORITY OF GOVERNOR OF ALASKA TO GRANT REPRIEVES 
AND PARDONS 


Governor of Alaska—The President—Territorial Government—Reprieves 
and Pardons—Statutory Construction. 
The Governor of Alaska has power under the act of. June 6, 1900 (31 Stat. 
321: 48 U. S. GC. sees, 61,64), to grant reprieves for persons convicted 
of Territorial or Federal offenses, but his power is limited in either event 
to such time as the decision of the President is made known. | 
The Governor of Alaska has no power to grant pardons. 


7 ‘M-33940 i. | January 24, 1945, 


To rae Director, Diviston or Trrrrrorms AND IsLanp Possassrons. | 


By a memorandum dated January 1, you forwarded to me a letter 
dated December 28, 1944, addressed to you by the Governor of Alaska, — 
- requesting an opinion with respect to the powers of the Governor to 
_ grant (a) reprieves for persons convicted of Territorial offenses, (0) 
pardons for persons convicted of Territorial offenses, and (¢) re- — 


prieves for persons convicted of Federal offenses until the decision 


of the President is made known. 

It is my opinion that the Governor of Alaska has power to wig 
" reprieves for persons convicted of Territorial or Federal offenses, but — 
that his power in either event is limited to such time as the decision 
of the President is made known. It is also my opinion. up the 
Governor of Alaska has no power to grant pardons. 

_ This subject is discussed at length in an opinion dated May 20, 
1934, addressed to the Secretary of the Interior by the Attorney Gan 
eral (87 Op. Atty. Gen. 528). In that opinion * * * the At- 
torney General calls attention to the fact that the applicable statute 
— isthe act of June 6, 1900 (31 Stat. 321; 48 U.S. C. secs. 61, 64), rather 
than section 1841 of the Revised Statutes (48 U.S. C. sec. 1453), 
and comes to the conclusions indicated above. | 


Frix 8. ay ; 
Acting Solicitor. 


STATE OF ARIZONA 
| A-23980 | Decided February 18, 1945 


Waters and. Water Rights. 


Sections 2339, 2340, Revised Statutes (30 U. S. ©. secs. 51, 52), recognize he 
right of prior appropriation of water on the public domain even as against 
the United States and its grantees where the peeve is authorized 
by the State in which it is made. 

The rights to water recognized and safeguarded under section 2339, Revised - 
Statutes, are distinct from the rights to the land itself, % . 
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“Under ; section 2340, Revised Statutes, subsequent disposal or withdrawal of 


Jands containing. waters the rights to which have vested or accrued is sub- 
ject to an easement sufficient to. permit the continued use of the waters. | 


Waters and Water Rights—Withdrawals. 


No purpose of the Executive order of April 17, 1926, would be served by the - | 


withdrawal of a subdivision of public land containing a spring, although 

_of the character contemplated by the withdrawal, if the na to use the 
waters is yested under State law in private parties. 
State School Land—Indemnity. | 


The existence of rights under the provisions of section 23389, Revised Statutes, | 
should be no bar to the perfection of a State school indemnity selection, 

the clear list issued thereupon being under section 2340, Revised Statutes 
(30 U. S. C. sec. 52), subject to vested and accrued water rights penance 
under ection 2339, Revised Statutes. 


APPEAL FROM THE GENERAL LAND OFFICE 


By icGeion of November 2, 1940, the Commissioner of the General : 
Land Office held for. cancellation indemnity school-land selection, — 
_ Phoenix 074398, filed April 2, 1934, for sec. 23, T.55,R.14H,,G.& © 

S. R. M., to the extent of the SE, thereof, for the reason that sald — 
_ tract is included j in Public Water Reserve No. 107 by Interpretation 
_ No. 262, approved October 2, 1940. | 

“Theretofore, a special agerit of the General Land Office had reported 
that on said tract there is a‘developed spring known as the D3 spring, 

near the center thereof, which had been developed and improved 
by J. J. Anderson, who had a State water filing thereon’; that ‘at 

the time of examination in February 1937 the spring had a flow of - 
about 3,000 gallons per day. By letter of June 2, 1938, the register _ 
was. directed to call upon the State to furnish evidence as to date 
of the filing of the application to the State, the date of the issuance 


of the water right, and to describe the legal subdivision or subdivi- 


sions on which the spring is located for the purpose of determining 
whether or not said spring is of the character intended to be with- — 
- drawn by Executive order of April, 17, 1926, creating Public Water 
Reserve No. 107. | : 
In response to the call, ne State filed a certificate of the State 
Water Commissioner dated June 30, 1938, as follows: ; 


THIS IS TO CERTIFY THAT the records of my office show that on ‘July 19, 
1988 [sic], J. J. Anderson, of Hayden, ‘Arizona, filed Application No. A-847 
for permit to appropriate waters of D3 Draw at a point known as Finch 
_ Spring, the water to be diverted by means of a concrete dam 8 feet high and 
4 feet long and pipe line about 150 feet long into a cement trough for stock- 
watering use. The dam is described as being located in the SE¥ZNEYNEY of 
sec. 23, T.58., R. 14 H., G. & S. RB. B. & M.,, Pinal County, Arizona. Permit was 
granted on July 21, 1928, and pOeneincate of Water Right No. 229 was issued on 
October 2, 1928. 
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Thereafter, the interpretative order was issued, presumably in the 
view that the date of application of Anderson for a water permit, or 

_ the date of the grant thereof, marked the date of the appropriation 
of the water, and these dates being later than the date of Executive 
_ Order No. 107, the order barred such appropriation. 

The State appealed from the rejection and as grounds therefor 

stated : 7 7 


That the waters attempted to be included in said Public Water Reserve are > 
waters which were located and developed in 1917 and 1918, and which have > 
- been continuously put to a beneficial use since that time by the original appro- 

priators, and his or their successors in interest; that said improvements consist 
of a concrete curb well, pipe line, and concrete trough; that said development of 
water and improvements thereon were placed upon said land long prior to the © 
enactment of the Public Water Reserve Act of 1926, and therefore under the 
terms of said Act and the proclamation thereunder by the President of the 
United States said Public Water Reserve No. 107 by Interpretation No. 262, 

_ approved October 2, 1940, is void and of.no force and effect whatsoever, and is © 


= an attempt to deprive the owners of said water and improvements of property . 


without due process of law. 

Furthermore, said water being developed water, does not come within. the 
provisions of said Act of 1926 relating to public water reserves or the proclama- 
- tion made thereunder according to the rules, eames and decisions of one 


_ Department of the Interior. 


The appeal is supported by the affidavits of. three persons, ‘to the 

effect. that the D3 or Finch Spring on the SE, sec. 23, T. 5 S., R. 
14 E., was improved with a curbed well, pipe line, and coricrete. troueh | 
in 1917 or 1918 by J. L. Neal and Ae improvements were purchased 
by Anderson in 1920, and that the waters of the spring became avail- 
able to water ivestook by said improvements. 
_. The field examiner’s report confirms the statements in the pail 
ag to the character and extent of the improvements and their present 
use for stock watering, and the report of the regional grazier supports - 
_ the allegations as to ownership by Anderson and continued. beneficial 
_use of the water for livestock watering since 1917 or 1918. 

Upon the facts presented, the question emerges as to the propriety ~ 
of interpreting Order No. 107 as reserving the land in question. The 
order reads: | | , ee 
. Under and pursuant to the provisions of the act of Congress approved June | | 
25, 1910 (386 Stat. 847), entitled “An act to authorize the President of the 
United States to make withdrawals of public lands in certain cases,” as amended. | 
by act of Congress approved August 24, 1912 (87 Stat. 497), it is hereby ordered 
that every smallest legal subdivision of the public land surveys which is vacant | 
unappropriated unreserved public land and contains a spring or water hole, and 
‘all land within one-quarter of a mile of every spring or water hole located on 
unsurveyed public land be, and the same is hereby, withdrawn from settlement, 
location, sale, or entry, and reserved for public use in accordance with the pro- . 
visions of Sec. 10 of the act of December 29, 1916 (39 Stat. 862), and in. aid of 
pees legislation, 
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‘The spniicate Hane of section 10 of the act of December: 29, 1916 a 
- (39 Stat. 862; 43 U.S. C. sec. 300) , provides: 7 


That lands containing water holes or other bodies of water ‘heeded or used by 
fhe: public for watering purposes ‘shall not be designated under this Act put 
‘may be reserved under the provisions of the Act of June ‘twenty-fifth, nineteen 
hundred and ten, and such lands heretofore or hereafter reserved shall, while 
- go reserved, be kept and held open to the public use for such purposes under — 

such general rules and samatons as the Secretary the Interior. ey, , 
| prescribe: * ee, : | 


The Executive order. of April 1, 1996, was aes to preserve 
for public use. and. benefit Geel pablic lands containing. water — 


holes or other bodies of water needed or used by the public for water- - | 


ing purposes. (Circ. 1066; 48 Code of Federal Regulations 292.2.) 
Vested water rights have been recognized by statute since long 
before 1917 or 1918. Section 9339, Revised Statutes ve U. 8. ©. 
sec. 51), provides, in part, as follows: 


Whenever, by priority. of possession, rights 1 to. the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested. and accrued, and 
the same are recognized and acknowledged by the local customs, laws, and the 
decisions of courts, the possessors and owners of such vested: oo shall be. 
maintained and pr otected in the same; * *  *; 

And section 2340, Revised Statutes, as amended (30 U. S. C. sec. 62), : 
provides that— _ . 2 ats | 

All patents granted, or pre- snigtion or homesteads allowed, ‘shall be subject 
to any vested and accrued water rights, * * * as may have been ea : 
under or recognized by the preceding section. | 

Sections 2339 and 2340 are “not limited to ene acquired Salors : 
1866. They reach into the future as well, and approve and confirm 
the policy of appropriation for a beneficial use, as recognized by local 
rules and customs, and the legislation. and judicial decisions of the 
arid-land states, as the test and measure of private rights in and to 

the non-navigable waters on the public domain.” @ alifornia Oregon 
- Power Co. v. Beaver Portland Cement Co., 295 U. S. 142, 155 (19385). 
(See, also, opinion of the Acting Solicitor, 6: uly 16, 1942, 58 I. D. 29.) 
They recognize the right of prior appropriation of ee on the public 


_ domain even as against the United States and its grantees where the 


appropriation is authorized by the State in which it is made. Cal- 

| fornia Oregon Power Co. v. Beaver Portland Cement Co., supra; 
- Howell v. Johnson, 89 Fed. 556 (C. C. Mont., 1898). 

Under the state of law as it existed in fee one prior to 1919, it 


appears that an appropriation of public waters of the State coals be 


made by the mere application of such waters to a beneficial use, ap- 
parently without the posting or recording of any notice or any other 
: poeta Parker v. mS £0 Ariz. 484, 56 P. (2d) 1387, 1339 : 
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7 (1936) : of. eeinane V. Verde Piss I rrigation ie ee Dist. 49 Ariz. 


B31, 68 P. (2d) 829, 332 (1937). The right to such waters becomes 
vested at the time of Sacks application and is not affected by subsequent | 


legislation relating to appropriation of public waters. (Sec. 56, ch. 
164, Session Laws of Arizona, 1919; sec. 7 5-138, “Arizona Code Naat: 7 
1939, ) _ 

In view of the foregoing and the facts represented by the State of 
Agizona with respect to the appropriation in 1917-1918 of the water 
of the spring for stock watering by Anderson’s predecessors in in- 
terest, there is every reason to believe that the waters of the spring — 
had been validly appropriated under the law of the State on April 17, 
1926, the date of Order No. 10%, ane the SpPrephaney has been con- 
7 tinuously maintained. | 

No purpose of the order would be served by a withdrawal of asub- — 
division of public land containing a spring, although of the character 
contemplated by the withdrawal, if the right to use of its waters is 


vested under State law in private parties. The interpretative order 


of 1940 was, therefore, erroneous. As the practice of issuing interpre- 
tative orders has been abolished, and the function of determining — 
what lands fall within the purview of Order No. 107 has been trans- 
ferred from the Grazing Service to the Commissioner of the General 
Land Office (memorandum of First Assistant Secretary, dated March 
29, 1941), he should revoke the interpretative Order No. 262. The 
withdrawal being out of the way, the existence of private rights to 
the water on the land constitutes no legal obstacle to the approval of © 
the selection. The rights to water recognized and safeguarded under 
section 2339, Revised Statutes, are distinct from the rights to the land - 
itself. Se v. nyo Cerro Gordo Mining & Power Co. et al., 192 
Pac. 144 (1920) ; California Oregon Power Co. v. Beaver Poiiland 
Cement Co., supra, 162; Robert J. Edwards and J. C. Jamieson v. 
Oscar T.S. Smauer. 54 L. D. 144, 148 (1933) ; Lee J. H’'splin et al., 56 
I. D. 825 (1988). Under section 2340, Revised Statutes, subsequent 
disposal or withdrawal of lands containing waters the rights.to which 
-have .vested or accrued is subject to an easement sufficient to permit 
the continued use of the water. A. 7. West and Sons, 56 I. D. 387 
(1988). The existence of rights under the provisions of section 2339, _ 
supra, has been held to be no bar to the acquisition of the land under _ 
‘the Timber and Stone Act (John H. Parker, 40 L. D. 481 (1912)), or 
under the stock-raising homestead law (Yhomas H. B, Glaspie, 53 


- J. D. 577 (1932)), and no reason is perceived why such rights should 


be a bar to the perfection of a State school indemnity selection, the 
clear list issued thereupon being under section 2340, Revised Statutes - 
(80 U.S. C. sec. 52), subject to vested and accrued water rights rec- 
ognized under section 2839, Revised Statutes. | 


14] ACREAGE LIMITATION ON GRAZING Districts i (Gs sdL'QD 
‘February 19, 1945 : 


Accordingly, the decision of the Commissioner i 1s peel and the’ 
case remanded for further proceedings and adjudication 3 in harmony — 
_ with these views. 

Re L. Cie 
Assistant Secretary. 


| ACREAGE LIMITATION ON GRAZING DISTRICTS UNDER TAYLOR 
| GRAZING. ACT 


Taylor nee Act— Vacant, Unappropriate, and Uaireserved Lands’— 
Statutory Construction. = ; 


The term “vacant, unappropriated, and unreserved lands from any ‘ne of the 
public domain of the United States,” as employed in the acreage-limitation 
‘provision in section 1 of the Taylor Grazing Act, does not include “lands 
withdrawn or reserved for any other purpose,” to which reference is made © 
in the proviso, and the acreage of the latter category of lands, when included 

_ in grazing districts “with the approval of the head of the department having 


- jurisdiction thereof,” i is not to be included in computing the ageregate acreage, _- 


‘of “vacant, unappropriated, and unreserved lands” perme for ete? 
- in grazing districts. ; 


Taylor Grazing Act—“Vacant, ‘Unappropriated, oat Unyeserved Lands” — i 


Time of Determination of Acreage Limitation. 


There may not at any particular point of time be more fai 142 million acres | 
of “vacant, unappropr iated, and unreserved” lands in grazing distr icts. 


Taylor Grazing Act—Contemporaneous Administrative Construction— 
_ Legislative Ratification. | | 


— The repeated appropriation of a portion of the receipts from grazing fees col- 
_. lected for the use of all Federal range, with knowledge on the part of the | 
Congress, through annual reports of the Secretary of the Interior, of. the 
administrative construction consistently being placed on.a statutory provi- » 

- sion limiting the acreage of such range, is s significant a as a confirmation and 

ratification or that construction. . 


M-33013 _ pee _ ‘Feervary 19, 1945. 


Tue Sucreraky or THE INTERIOR. 
~My Dear Mr. Sucrwrary: Pursuant to a joint request by did Com- 


) _ missroner of the General Land Office and the Director of Grazing, the 


following questions arising under the Taylor Grazing Act? have baer 
submitted to me for opinion: a 

1. What constitutes “vacant, unappropriated, and eaneeen el jgnda z 
from any part of the public domain of the United neater’, en to | 
be charged to the 142-million-acre limitation! y | 


. 1 Act of June 28, 1934 (48 Stat. 1269; 48 U. 8. Cc. Sec, 315 et seg.), as amended ane 26, — 
1936 ‘(a9 Stat. rade fe 
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2. As of what date must the determination be made that land is : | 
“vacant, unappropriated, and unreserved” within the meaning of the 
: statutory panons? | 


‘The first question, arises under section 1 of the act, which provides in | 
. part: | | a 


That in order to. promote the highest use of the public lands pending its final 
dlisposal, the Secretary of the Interior is authorized, in his discretion, by order to 
establish grazing districts or additions thereto and/or to modify the boundaries 
thereof, not exceeding in the aggregate an area of one hundred and forty-two 
million acres of vacant, unappropriated, and unreserved lands from any part of 
the public domain of the United States (exclusive of Alaska), which are not in | 


ational: forests, national parks and monuments, Indian reservations, revested 


| Gregon and California Railroad grant lands, or revested Coos Bay Wagon Road 
grant lands, and which in his opinion are chiefly valuable for grazing and raising 
- forage crops: Provided, That no lands withdrawn or reserved. for any other pur- 
pose shalt be included in any such district except with the approval of the head 
of the department having jurisdiction thereof. * * *  [TItalics. supplied. ] 
‘I understand this question to be presented by reason of the fact that 
certain lands withdrawn or reserved for purposes other than grazing, 
and the primary Jurisdiction of which is in some instances in other 
departments or agencies and in other instances in this Department, 
have been included in grazing districts “with the approval of the head 
of the department, ” under the quoted eo Since the language of 
the acreage limitation is addressed only to “vacant, unappropriated, | 
and unreserved lands from any part of the public domain,” but since 
“withdrawn or reserved” lands may in certain circumstances become 
part of a grazing district, the question whether in those circumstances. 
the area of the lands in the latter category 1s chargeable to the defined. 
acreage limitation inevitably is presented as the regulation and admin- 
istration of the public lands for grazing purposes progresses.” 
- Jt is my opinion that the term “vacant, unappropriated, and unre- : 
served lands from any part of the public domain,” as employed in 
the acreage- -limitation provision in section 1 of the Taylor Grazing 
Act, is not to be construed as including “lands withdrawn or reserved 
for any other ee to which reference 1 is made i in-the proviso, and 


® aecewaiie to estimates furnished by the Grazing Service, the “gross area within the 
exterior boundaries of the total of 60 grazing districts is approximately 265 million acres. 
This aggregate area comprises various classes of lands, ineluding public lands administered 
- by the Grazing Service as parts of grazing districts, public and reserved lands not admin- 
istered for grazing purposes, private, State, and county lands administered by the Grazing 
Service under cooperative agreements, but not as parts of grazing districts, and lands 
both privately. owned and privately managed.. The best estimates now available indicate 
that approximately 132 million acres of “‘vacant, unappropriated, and unreserved lands” 
have been placed in grazing districts and that about 10 million acres of lands “withdrawn 
or reserved” for other purposes have been so included, ‘‘with the approval of the head 
of the department having jurisdiction thereof.’’ The necessity of a determination whether 
_ additional lands may be placed in grazing districts thus is apparent. 
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therefore that the acreage of the latter patabory of ignde. ehen on 


included in grazing districts “with the approval of the head of the © - 


department having jurisdiction thereof,” is not to be included in_ 
computing the aggregate acreage of icaeant unappropriated, and. 


unreserved lands” permissible for inclusion in grazing districts. This 


opinion is based on the legislative history of section 1, the attitude of 
the Congress at the time of the 1936 amendment of the section, its — 


contemporaneous administrative construction, and the pEeee rati- na 


fication of this construction.. 7 
It may be conceded that the euiee inital from section 1 of the 
act, standing alone, is somewhat lacking in literary consistency, even 
apart from the narrow question here presented. It first. authorizes 
_ the Secretary of the Interior to establish grazing districts, which are 
- not to exceed “in the aggregate an area of one hundred and forty-two 
million acres of vacant, unappropriated, and unreserved lands from 
any part of the public domain of the United States * * *.” Tf 
the provision stopped at this point, I should doubt that the act author- 
ized the inclusion in grazing districts of any lands of a character other 
than that defined, whatever “vacant, unappropriated, and as etal 

might be held to mean. ‘The proviso, however, goes on to say that “n 
lands withdrawn or reserved for any other purpose shall be included 
in any such district except with the approval of the head of the 
department having jurisdiction thereof.” [Italics supplied.] It thus 
is clear at least that, apart from the computation of acreages, grazing 
districts may inélude both “vacant, unappropriated, and unreserved” 
lands and lands “withdrawn or reserved” for other purposes. 

_ It has been recognized also, in the consideration of a different aspect 
of the question, that section 1 is ambiguous as to the scope of the 
“acreage limitation, and that resort must be had to its legislative history 
in determining the meaning of such limitation? 

This is not the first occasion for comment or ‘decision upon this — 
precise question. .In an opinion approved by the Secretary of the 
Interior. November 80, 1934,* shortly after the approval of the Taylor 
Grazing Act, this: office was called upon to consider four questions 
involving the construction of. section 1 of the act, the fourth of which 
was whether the acreage limitation ® is applicable to the area with- 
drawn by the public notices of hearings preliminary to the establish- 

- Inent of grazing districts.® This question was answered in the nega- 


438 Op. ‘Atty, Gen. 350 (1985). 
4M. 27889, 55 I. D. 89. 
5 At that time the limitation was 80 million acres. It was raised to 142 million acreg — 
by section 1 of the act of June 26, 1986 (49 Stat. 1976). See footnote 9, infra. . 
8 Section 1 of the Taylor Grazing Act further provides that— 

“* * * Before- grazing districts are created in any State as herein ‘provided, a 

hearing shall be held in the State, after public notice thereot shall have been LB: 
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tive, on the ground that the pier existing 80-million-acre limitation 
--was applicable only to the establishment Gf grazing districts, as dis- 
' tinguished from the area which could be withdrawn by the publication 
| of notice. In conclusion, however, it was stated: | | 
, Lt may be noted in passing that the limitation applies specifically only to the. 
“vacant, unappropriated, and unreserved lands” included within the districts, 
and does not restrict the area of reserved lands which may be included within 
the grazing districts:as finally established. [55 1. D. at p. 95.1. 

Six years later, in response to a request from the Commissones of 
the General Land Office, the Assistant Secretary issued instructions, 
- dated December 6, 1940, “as to whether public lands within grazing 
districts, which are ‘withdrawn. or reserved for purposes not mcon- 
sistent with grazing’ should be charged against the maximum _ 
142,000,000. acres of ‘vacant, unappropriated, and unreserved lands’ | 
that may be established as grazing districts.” ‘The instructions thus | 


concluded: 


Without attempting, therefore, to enumerate all classes of “withdrawn or ' 
reserved public lands” which may be included within grazing districts, but 
which are not chargeable against the 142,000,000 acreage limitation, you are 
instructed that the following classes referred to in your letter of April 29 are 
not chargeable: power-site reserves, public-water reserves, proposed monu- 
ments or parks, and classification in aid of legislation other than those lands 
covered by the two general withdrawal orders, Executive Orders Nos. 6910 and 
6964, 7 | . : 


. This answer was based on an extended review of the legislative history | 
of section 1, which need not be repeated here. 


The administrative attitude toward the acreage limitation, both _ 


during the 6 intervening years and thereafter, has been consistent 
with this interpretation of section 1. The annual reports of the Sec- 
retary of the Interior invariably have distinguished between the two — 
_ eategories of lands.” In the report for the fiscal year ended June 30, | 
1935, which followed the first year of the administration of the Taylor | 
Gracie Act, the “status of grazing districts” was tabulated in col- 
umns headed “Total acres” and “Public land acres.” The total of 
the latter column, which then was 75,062,700 acres, was footnoted by 
_astatement that it “Includes vacant, unreserved, unappropriated pub- 
lic land only; figures subject t to revision” (p. 18). The report for 





at such location convenient for the attendance of State officials, and the settlers, resi- 
dents, and livestock owners of the vicinity, as. ‘may be determined by the Seeretary of. 
the Interior. No such district shall be established until the expiration of ninety days 
after such notice shall have been given, nor until twenty days after such hearing shall be © 
held: Provided, however, That the publication of such notice shall have the effect of 
withdrawing all public lands within the exterior boundary of such proposed grazing 
districts from all forms of entry of settlement. * * #*” 

7 See Annual Report of the Secretary of the interior for the Fiscal Year Ended Fine 30, 


1935, p. 18; id., 1936, p. 16; id., 1937, p. 103; id., 1938, p. 110; id., 1939, pp. 327-328; 
_ td., 1940, p. 338 ; id., 1941, pp. 254-255 ; id., 1942, p. 150; éd., 1943, p. 195. : 
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| the fiscal year 1938 included the following statement under the ene 
‘ing “Status of Grazing Districts”: 


The 252, 768, 500-acre. area embraced within the 49 grazing districts. under 
regulation during the year naturally involves many different types of owner- 
ship. For the most part, the State and private grazing lands interspersed 
_ therein. with public lands are similar to them and are leased and owned by 
livestock operators. In addition to the 112,825,388 acres of vacant, unappro-: 
priated, unreserved lands affected by the withdrawal of November 26, 1934, 
there are more than 10,000,000 acres-of prior withdnawals within grazing dis- 
tricts, most of which, by agreement, are under temporary administration of — 
the Division of Grazing. Lands in this category include stock driveways, power 
site reserves, military reserves, naval oil shale reserves, public water reserves, 
and reclamation withdrawals. [Italics supplied. ] (P. 110.) 

A similar statement appeared in the report for the fiscal year 1989 

(pp. 327-328). In the report for the fiscal year 1941 the “status of - 
grazing districts” was tabulated in columns headed “Vacant unappro- _ 
priated. public land,” “Other public land,” and “Other land.” The 
first column, which totaled approximately 136 million acres, was foot- 
noted by a statement that it “Represents vacant unappropriated public 
land chargeable against the 142-million-acre limitation in the Taylor — 
Grazing Act as amended.” The second column, which totaled some- 
thing more than 814 million acres, was footnoted by the explanation 
that it “Represents public land withdrawn or reserved for other pur- 
poses but which is administered by the Grazing Service under agree- 
ments.” This tabulation was preceded by a statement which, while 
presumably not advertently addressed to the subject of the barren , 

question, nevertheless is highly significant: * 7 | 
_ The area of public land administered by the Grazing Service during ine year . 
. totaled 144,873,200 acres. Approximately 8,535,000 acres of this total is in- | 
cluded in public withdrawals for power, reclamation, naval oil stores, and 
other areas held in reserve for future needs. Thus, lands in grazing districts 
withdrawn for other purposes are beneficially used and conserved pending the 
time when they are put to the uses for which they were eee set aside. 
[Pp. 254-255.] 

Thus the Secretary of the Tateridr ee to the Pvcsident nasty 
5 years ago that almost 3 million acres of “public land” in excess of 
the maximum of 142 million acres of “vacant, unappropriated,: and 
unreserved lands from any part of the public domain” which the Con- 
gress had prescribed, had been placed in grazing districts, bud that 
“of this total” 814 million acres are “included in public withdrawals 
for power, reclamation, naval oil-stores, and other areas held in re- 
serve for future needs.” If lands “withdrawn or reserved.for any 
other purpose” were to be regarded as chargeable to the 142-million- 


acre limitation, therefore, that limitation would long ago have been 


publicly exceeded. This long and consistent chain of contemporane- 
939340526 
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ous administrative construction is in itself entitled to great weight j in” 
ascertaining the legislative intention? _ 7 
This construction of section 1 of the act Pathownote seems hacaly : 
to be one which could have escaped the attention of the Congress 
throughout the past 10 years.® As an example, the justification for 
appropriations for the Interior Department for the fiscal year 1943 
contained the following statement 1 in ‘support of the amount a 
for the Grazing Service: — 
7 This appropriation is ts finance the Grazing Seieioe! in the administration of 
grazing districts established under the provisions of the Taylor: Grazing Act 
aud the management and protection of the resources thereon. The area under 
administration is approximately 145 million acres of publicly owned land 
interspersed with privately owned, State, and county land in. a STOSS area of 
approximately 267 million acres. [Italics supplied. ] | 
This acreage figure, which was in excess of the 142 aillion. acres 
of “vacant, unappropriated, and unreserved lands” prescribed: in sec- 
tion 1 of the act, necessarily included the lands “withdrawn or re- 
served” for other purposes, placed in grazing districts “with the 
‘approval of the head of the department having jurisdiction thereof,” 
and here in question. Section 10 of the Taylor Grazing Act pro-— 
vides. that “25 per centum of all moneys received under this Act dur- — 
ing any fiscal year is hereby made available, when appropriated by 
the Congress, for expenditure by the. Secretary of the Interior for 
the construction, purchase, or maintenance of range improve- 
ments * * *” Pursuant to this provision, a part of the receipts 
from grazing feés collected for the use of all Federal range, including 
— such “withdrawn or reserved” lands, regularly has been appropriated 
for range-improvement purposes." The appropriation of funds with 
knowledge of the administrative construction being placed on a stat- 


ute is significant.” 





8 Norwegian Nitrogen Products Co. v. United States, 288 U. 8, 294, 315 (1933) ; Inland 
Waterways Corp. v. Young, 309 U. S. 517, 523 (1940) ; United States v. American Truck- 
ing Ass’ns, 310 U, S. 584, 549 (1940). 

9 While it is not controlling, it is worthy of note that the Congress seems to have been 
untroubled ‘on this point when it amended section 1 of the act to raise the limitation 
from 80 million acres to 142’ million acres, by section 1 of the act of June 26, 1936 (49 
Stat. 1976). For a more complete review of the legislative history of this section, gee 
the Assistant Secretary’s Instructions of December 6, 1940, Supra. 

1048 Stat. 1278; 43 U.S. C. sec. 315i. 

11 Interior Department Appropriation Act, 1936 (49 Stat. 176, 178) ; id., 1987 (49 Stat. . 
1757, 1758) ; #d., 19388 (50 Stat. 564, 565) ; id., 1939 (52 Stat. 291, 292) ; ; id., 1940 (53 
Stat. 685, 687) ; id., 1941 (54 Stat. 406, 407) ; te: (1942 (55 Stat. 303, 305) ; id., 1943 (56 
Stat. 506, 507) ; id., 1944 (57 Stat. 451) ; id., 1945 (58 Stat. 4638, 464). 

12 Wells v. Nickles, 104 U. S. 444, 447 (1881) : - Isbrandtsen-Moller Co. v. United States, . 
300. U. S. 139, 147 (1987) ; Brooks v. Dewar, 813 U. S. 854, 360, 361 (1941). In the 
last cage, the plaintiff contested the authority of the Secretary of the Interior to charge 
fees for temporary grazing licenses under the Taylor Grazing Act. The Court upheld the 
Secretary’s authority without undertaking to construe the language of the act, saying: 

“With knowledge that the Department of the Interior was issuing temporary licenses 
instead of term permits and that. uniform fees were being charged and collected for 
the issue of temporary licenses, Congress repeatedly appropriated twenty-five per cent. 
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It is my opinion that the answer to the second question must be 
that the acreage maximum of. “vacant, unappropriated and unre-— 
served” lands which may be included S7ithin grazing districts may not 
be exceeded at any particular point of time, and consequently that 
fluctuations in the acreage of such lands may be significant i in the — 

7 determination of adherence to the statutory requirement. — 
The ‘date of the act scarcely could be regarded as either a satis- 
factory or a sensible standard, since its application necessarily would 
foreclose in perpetuity the inclusion in grazing districts of any lands 
. which at the date of the enactment of the act were withdrawn, re- _ 
-. served, or alienated in any manner, including large acreages of stock- — 
driveway: withdrawals under section 10 of the act of December 29, 
1916,1* which since have been vacated, and homestead entries which | 
~ since have been relinquished or énneeled: 14 These observations need 
not be inconsistent with the Acting Attorney General’s opinion of 
October 19, 1935. It is true that it was there stated that “not more 
than 80 000 ,000 acres of the lands which were vacant, unappropriated, ; 
and inreeerved at the time the Act became effective should be included 
in the grazing districts authorized by the Act.” This language, how- 
ever, must be appraised in its context, and the only question before 


the Acting Attorney General was whether the acreage limitation — 


| ‘applied to the lands reserved by Executive Order No. 6910, dated 


November 26, 1934,° 5 months subsequent to the approval of the - 
‘Taylor Grazing Act, and which temporarily withdrew from “settle- 


ment, location, sale or entry” “all of the vacant, unreserved and un- - 
appropriated public land in the grazing: States. In referring to the 
lands which were “vacant, unappropriated, and unreserved at the time 


of the money thus coming into. the Treasury for expenditure by. the Secretary in 
improvements upon the ranges. The information in the possession of Congress was 
plentiful and from various sources. It knew from the annual reports of the Secretary 
of the Interior that a system of temporary licensing was in force. The same informa- 
tion was furnished the Appropriations Committee at its hearings. Not only was it dis- 
closed by the annua! report of the Department that no permits were issued in 1936, 1937, 
and 1988, and that permits were issued in only one district in 1939, but it was also 
disclosed. in the hearings. that uniform fees were being charged and collected for the 
issue of temporary licenses. And members from the floor informed the Congress that 
the temporary licensing system was in force and that as much as $1,000,000 had been 
or would be collected in fees for such licenses. The repeated appropriations of the 
proceeds of the fees thus covered, and to be covered, into the Treasury, not only con- 
firms the departmental construction of the statute, but constitutes a ratification of the 
action of the. Secretary as. the agent of Onan in, the » administration of the act.” 
' [Italics supplied.] 
13 89 Stat. 862; 43 U.S. C. sec. 300. 
14 Of. Annual Report of the Secretary of the Interior for the Fiseal Year Ended June 30, . 
- 1942, p. 149, in which it was reported that “About 93,000 acres were added to districts 
by orders revoking stock-driveway withdrawals created by other public land laws.” 
16 Pootnote 3, supra. 
- 10547. D, 539. 
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the Act became effective,” the Acting Attorney General seems clearly 
to have been addressing himself solely to the contrast between the 
situation as of the date of the act arid that as of 5 months later, in 
4 determining whether the acreage limitation had any effect. The 
narrower question now before us was neither presented nor recog- 
nized in that opinion. That the Acting Attorney General was -con- 
cerned only with the effect of Executive Order No. 6910 seems clear 
from the following excerpts from his opinion: | 

In examining the legislative history of the Act it is important ts bear in mind 
that at the time the bill was before the Congress Executive Order No. 6910. had 
not been issued. Consequently, there were at that time in the states now covered 


by Executive Order No. 6910 approximately 173,000,000 acres of vacant, unap-— 
_ propriated, and unreserved public lands available for the creation of grazing _ 


- districts, all of which 173 ,000, 000 acres are now reserved by said Executive Order. 


_ It is also important to bear in mind that this 173,000,000 acres constituted prac- 
tically all of the vacant, unappropriated, and unreserved public lands suitable 
for grazing purposes,. a : 
* . # de ae we i ae 
To hold that the limitation in. section 1 of ihe Taylor Grazing Act does aut 
apply to lands reserved by Executive Order No. 6910 would seem to lead to an 
unreasonable result, <As already stated, and as shown by the above-mentioned 
Committee Reports, at the time the Taylor Grazing Act was passed practically 
all of the then vacant, unappropriated, and unreserved public land suitable for 
grazing, consisting of approximately 173,000,000 acres was situated in those states 
_ now covered by Executive Order No. 6910. The effect of the Hxecutive Order was, | 
therefore, to withdraw and reserve practically all of the public lands suitable | 
for grazing that “were unreserved at the time the Act was passed. If the land 


so withdrawn could be included in grazing districts without restriction as to . . 


acreage, practically the whole of the public land unreserved at: the time the Act. 
‘was passed could be soincluded. * * * [Pp. 352, 355. J 


There is nothing in the foregoing which need suggest that lands with- 
_ drawn for specific purposes other than grazing, as distinguished from 
. those generally withdrawn, as by Executive Order No. 6910, are charge-— 
able to the statutory acreage limitation. It is further true that the 
opinion continued to say: | oo 


eS ee Moreover, if the lands withdrawn py Executive ‘Or der No. 6910 could 
be included without restriction as to acreage, it would follow that land with- 
drawn under any other order, issued after the Act became effective, could be so — 
included. Hence, practically all public lands of the United States, chiefly suitable 
for grazing and raising forage crops; could be included in the grazing districts: 
authorized by the Act, as reserved lands. Under such circumstances, the graz- 
ing districts might include practically all public lands suitable for grazing pur- 


- poses and still consist almost wholly of reserved lands—a situation certainly not 


contemplated by the statute. [P. 355.]' 


_ ‘This language still is not addressed specifically to the kinds of reserves 


which are the subject of this opinion, but rather speaks 1 in terms of the 
effect of an abstract withdrawal. In my opinion, therefore, it does 
no violence to rhetoric to construe the opinion as holding in effect that 
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me “lands withdrawn or reserved for any other purpose’ aan are 
not to be counted in connection with the 142,000,000-acre limitation 
must be lands withdrawn for primary purposes oiier than grazing, — 
and cannot include lands withdrawn by a general order of the charac- | 
ter of Executive Order No. 6910.7 | | 
Asa logical consequence of the answer to question 1, i. is my opinion 
that there 1 may not at. any particular point of time ie more than 142 
million acres of “vacant, unappropriated, and unreserved” lands in 
grazing districts. In Becta application, therefore, if the precise © 
142-million acreage of such lands should at some point of time be 
reached, and if, for example, a withdrawal for a power-site reserve _ 
already included within a grazing district thereupon should. be va- _ 
cated, I take it that it would be incumbent on the Secretary of the © 
Interior to reduce the aggregate acreage of lands within grazing dis- » 
tricts by an equivalent amount. Conversely, if at the same point of 
time a portion. of the 142 million acres should be withdrawn and re-_ 
served for a purpose other than grazing, an equivalent acreage of 
“vacant, unappropriated, and unreserved” lands could be added to 
orazing districts. > 
In summary, the following are my answers to the two questions 
, submitted : : | 
1. The term “vacant, wnappropriated, and dureseieed lands from 
any part of the public doiialn of the United States,” as employed in 
the acreage-limitation provision in section 1 of the Taylor Grazing 
Act, does not include “lands withdrawn or reserved for any other 
purpose,” to which reference is made in the proviso, and the acreage of 
the latter category of lands, when included in grazing districts “with 
the approval of the head of the department having jurisdiction 
thereof,” is not to be included in computing the aggregate acreage of. 
“vacant, unappropriated, and unreserved lands” permissible for inclu- 
sion in grazing districts. | oo / 
2. There may not at any particular point of time be more than 142 
-ynillion acres of “vacant, unappropriated, and unreserved” lands in 
grazing districts. ee a _ 
a Fenix 8S. Conzen,: 
_ Acting Solicitor. 
Approved: | | 
—— Osear L. CHAPMAN, 
_ Assistant pa 


17 Perhaps nidilies way of putting this is to Say that under the Attorney General’s opin-. 
ion the words “vacant, unappropriated, and unreserved” may have differing meanings. 
for the purposes of the application of Executive. Order No. 6910 and.the operation of the 
acreage limitation. For a discussion of the differing meaning of these words in different 


circumstances, see First Assistant Secretary’s Instructions to Commissioner of the. - 


General Land Office, September 14, 1986, 56 I. D. 404, 406. 
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EXCHANGE OF TRUST oR RESTRICTED INDIAN LAND FOR OTHER 
LAND OF THE INDIAN’S SELECTION UNDER AUTHORITY OF THE — 
ACT OF JUNE 30, 19382 


‘Alienation of Restricted Indian ante Sek cee: of Restricted or Trust 
Lands for Other Lands—Tax-Exemption Status of Land so Acquired. 
‘The act of June 30, 1932 (47 Stat. 474), authorizes the sale and purchase, 
but it does. not prohibit the exchange, of restricted or trust Indian lands 
_ for other lands of the Indian’s' selection so long as the Indian receives 
equivalent value. The consideration need not be in money. It may be 
money’s worth. Lands so acquired under the act of June 30, 1982, . supra, 
are restricted against alienation, lease, or incumbrance, and nontaxable 
in the same quantity and upon the same terms and conditions : as the trust 
' lands exchanged therefor. | 


moor, Are, 8, 1945, 


To tHe CoMMIssIONER OF [NDIAN AFFAIRS. 

In accordance with your request of January 9, an examination has 
been made of the title data relating to 320 acres of land in Valley 
County, Montana, proposed to be acquired by Joyce Ann Clark, minor 
Fort Peck allottee No, 4101, from Henry P. Unrau, a non-Indian. - 
The consideration is the conveyance of the 320-acre trust allotment. 
of Joyce Ann Clark to Henry P. Unrau under the authority of the act 
of June 30, .1932 (47 Stat. 474). The reference number is Land- 
Ten. & Acq. 92-45. 

_ Some question. has been raised concerning. the acquisition of the 
land by the exchange of the trust allotment under the authority of 
the act of June 30, 1932, supra, which provides that when lands of. a 
restricted Indian are sold under any existing law the proceeds may, 
with the approval of the Secretary, be reinvested in other lands _ 
selected by the Indian, and the purchased Jands shall be restricted 
against alienation, leases or incumbrance, and nontaxable in the same 
quantity and upon the same terms and conditions as the nontaxable ~ 
lands from which the reinvested funds were derived. The white- 
‘owned land is appraised at $1,280 and the trust allotment at $800. 
The parties to the exchange have agreed to. exchange one parcel of 
land for the other and therefore, as between the parties, the lands 
are considered to be of equal cage ‘Under the act of June 30, 1982, 
the land received. by the Indian becomes restricted and nontasable | 
in the same quantity and upon the same conditions as the trust land 


which was the consideration for the acquisition. In my opinion,’ a 7 


sale may be effected by means of an exchange. The consideration — 

need not be in money. It may be money’s worth. Washington 7 
County v. Lynn Shelton Post No. 27,144 8. W. (2d) 20 (1940), citing 
Roberts v. Northern ee R. 00. 158 U. Sek ris Little Kock 
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Chamber of Commerce v. Pulaski County, 168 8. W. 848 , (4914); : 
Keatley v. Summers County Court, 70 W. Va. 267, 73 8. B. 706, Ann. 
Cas. 1918 E 598 (1912), and Ivy v. Edwards, 998 S. W. 1006. (1927). | 

_ Aceord: Opinion, August 17, 1942, 581. D. 81. 

_. While the precise letter of the statute could be carried ie by 
selling the trust allotment to the white man for cash and thereafter | 
_ repaying the same moneys to the white man in consideration for the 
conveyance of his land to the Indian, surely Congress did not intend.» 
to complicate the mechanics of the transaction by requiring an un- | 
necessary and ceremonious sale and purchase. Realistically speaking, — 


_ this circuitous procedure can lead to nothing but an exchange. 


Apparently the Department has interpreted the act of June 380, 
1932, to authorize the acquisition of other lands selected by the In- 
dian through the medium of an exchange and has approved such ex- 
changes over a period of years. See Indian Office Crow-Land Sales 
file No. 5-1 (part 9), and Fort Peck-Land Sales file No. 5-1 (part 6). — 
‘It is elementary that when administrative officers interpret an act of 


Congress in a certain manner and over a period of years approve . 


transactions under such interpretation the courts will recognize and 
uphold such administrative interpretation. To do-otherwise would — 
cause innumerable administrative actions made in good faith and 
based upon sound reasoning to be void. I therefore am of the opinion 
that so long as adequate value in land is received by the Indian for 
- the restricted lands exchanged therefor, such transactions are au-. 


= thorized by t the act of June 30, 1982, supra. 


a o& te * * ne oR 


Fow rer Harper, » 
: Solicitor. 


IN VENTION OF ELECTRICAL SYMBOL DRAWING TEMPLATE 
Bub Use of Invention—Section 4886, Revised Statutes, as Amended. 


The use of an invention made by an employee of the Bureau of Reclamation, | 
- without restriction, ae others in his office coustitutes a pabeens use of the | 
-. invention. 
The public use of an invention for more than 2 years without fling a patent 
application thereon is a bar to the issuance of a valid patent thereon. under 
section 4886,. Revised Statutes, as amended by the act of August 5, 1939 
(58 Stat. 1212; 35 U.S. C. sec. 31). 
. An invention upon which the issuance of a patent is barred by public use 
for more than 2 years may be freely used by the Government or any other 
aa 
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‘M-34060 | | Apri 80, 1945. 


Tu SECRETARY OF THE Lavrertor. , : | 
My Dear Mr. Secretary: My opinion has been requested con- 
cerning the relative rights of the Government and the inventor to an 
Electrical Symbol Drawing Template invented by Thomas J. Knill, 
-. an engineering draftsman eee by the Bureau of Reclamation 7 
at Denver, Colorado. _ 
Mr. Knill’s invention report states that the éeciplatet was made with- 
out any sketch, drawing, or description in March 1948. It was put 
into immediate use by the Tracing Section, Office and Contract En- 
gineering Division, Branch of Design and Construction, where Mr. ° 
Knill was employed. There appear to have been no restrictions placed. 
upon its use, and no injunctions of secrecy. Accordingly, the inven- 
tion has been in public use for more than 2 years, even though that 
use may have been confined, as a practical matter, to a few draftsmen - 
in Mr. Knill’s section. Egbert vy. Lippmann, 104 U. S. 338 (1881). 
Public use of an invention in this country for more than a year 
prior to the filing of a patent application is a bar to the issuance of a 
valid patent under section 4886, Revised Statutes, as amended by the | 
. act of August 5, 1939 (58 Stat. 1212; 85 U.S. C. sec. 31). Since Mr. 
Knill’s invention has been in public use for longer than the statutory 
period, it is not patentable, and may be mee used Py the Government | 


or by any other person. © 


= | | , Fowner HARPER, 
Approved: , —- Solécttor. - 
‘Micuarnt W. Straus, . | | 
Assistant Secretary. 


INCLUSION OF POWER COSTS IN CONSTRUCTION COSTS OF FLAT- 
HEAD IRRIGATION PROJECT IN APPLYING REPAYMENT CON- 
TRACT REQUIREMENTS OF FLATHEAD PROJECT LEGISLATION 


sai Sap aoe Project Legislation, Especially Act of May 10, 1926. 
* (44 Stat. 453, 464-466)—Compatibility of Repayment Contracts with — 
Requirements of Legislation with Reference to Inclusion _ Power 
Costs in Construction Costs. of | 

’ The provisions of the repayment contracts between the United States and 


the Flathead irrigation district, the Jocko Valley irrigation district, and 7 


the Mission irrigation district, which limit construction costs to specified 
amounts per acre but include power development costs as part of the 
construction costs of the Flathead irrigation project, are in harmony in | 
this respect with the acts of Congress in accordance with which the project 
was built. . 
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Neither the language of the Flathead project legislation nor its legislative 
or departmental history reyeals any intention to segregate power con- | 
struction costs: from irrigation construction costs, so far as the repayment | 
contract requirements of the legislation are concerned. 

~The approval of the repayment contracts by the Department constitutes a 
practical contemporaneous construction of the st of the ha ia 
tion. | 

Power development has always been an. integral part of the irr rigation project 
system. 

The term “construction costs,” as. | employed in the Flathead penlece legisla 
tion, includes all construction costs. 

To exclude power costs from construction costs would: in effect, sae! the 
former a deferred obligation, but the only such obligation specifically de- 
ferred is the excess cost of the Camas division of the project. The fact that 
the legislation provides that the power construction costs are to be liqui- 
dated first from the net power revenues. is of no significance, . since various 
other obligations were also to be liquidated from these revenues, including 
irrigation construction costs. : 

The lien provisions of the legislation apply to power as well as irrigation 
construction costs and are not contingent on lack of power revenue. 

The directions in the legislation for the issuance of a public notice refer to 
“the total unpaid construction costs.” _ 

The maintenance of a separate bookkeeping account for power is also of no 
significance, since power revenues are set aside for certain purposes. _ 

The fact that the power development is capable of continuous expansion 
‘only demonstrates the desirability of limiting the power costs. 

Repayment contract requirements of irrigation legislation should be siidtiy 
construed to insure the reimbursement of the Government. oo 

Since the cost limitations on the Flathead and Mission Valley divisions of 
the project have already been exceeded, no further construction may be 
undertaken without securing supplement Tepayment contracts with these: 
districts. | 


M-33965 | i ee a ee _ May 2, 1945. 
Tun SECRETARY OF THE Tyr THRtoR. ~ 25 | | 
My Duar Mr. Srcretary: You have ‘equésted: 1 my opinion on . the | 

_ question whether certain provisions of the: repayment contracts be-. 
tween the United States and the Flathead irrigation district, the 
Jocko Valley irrigation district, and the Mission irrigation district, 


which limit construction costs. to specified amounts. but include power 
development costs as part of the irrigation construction costs of the 


Flathead irrigation ‘project, are in harmony in this respect with the - 


acts of Congress in accordance with which the project 7 was built.t 


_ April 23, 1904 (33 Stat. 302, 305), see. 14; June 21, 1906 (34 Stat. 325, 355), sec. 19; 
_ April 80, 1908 (35 Stat..70, 83); May 29, 1908 (35: Stat. 444), sec. 15; March 3, 1909 
(85 Stat. 781, 795); April 4, 1910 (36 Stat. 269, 277); March 8, 1911 (86.Stat. 1058, | 
1066) ; August 24, 1912 (87 Stat. 518, 526); June 30, 1913 (38 Stat. 77,90); August 1, 
1914 (38 Stat. 582, 585, 593); May 18, 1916 (39 Stat. 123, 189, 142); March 2, 1917 
(89 Stat. 969, 980) ; May 25, 1918 (40 Stat. 561, 574) ; June 30, 1919 (41 Stat. 3,16); — 
February 14, 1920 (41 Stat. 408, 421); March 3, 1921 (41 Stat. 1225, 1237); May 24, 
. 1922 (42 Stat. 552, 571) ; January 24, 1923 (42 Stat. 1174, 1192) ; June 5, 1924 (43 Stat. 
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Under the provisions of the repayment contracts,? the construction . 
costs are limited in the case of the Flathead irrigation district to $65. _ 
per acre, in the case of the Jocko Valley irrigation district to $55 per 
acre, and in the case of the Mission irrigation district to $65 per acre. 
It appears that the total reimbursable construction costs of the Flat- 
head irrigation project to June 30, 1944, were. $9, 549,937.46, of which 
$8,634,704.57 represented the cost of constructing irrigation facilities, 
and $915, 232.89 represented the cost of the power facilities. When 


the total reimbursable costs for: construction, including the cost of — 


the power facilities, are prorated among the various divisions of the _ 
projects,® it will be found that the contract limitations with the Flat- _ 
head irrigation district and the Mission. irrigation district have al- — 
ready been exceeded to the extent of $1. 23 per acre... On the other 
- hand, if the power costs are not: included as part of the total con- 
_ struction costs, and the contract limitations are applied solely to the 

cost of irrigation facilities, it would ‘be possible to expend approxi-_ 
mately $5 per acre for additional construction in the Mission Valley 
division of the project without securing a supplemental contract. with — 


the Flathead irrigation. district, and the Mission irrigation district, 


and approximately. $7.37 per. acre on the Jocko division of the project 
' without securing a supplemental. contract with the Jocko Mack ir- 
rigation district. 

I think that I should begin by ene out that the question pre-_ 
sented to.me is of a rather anomalous character. It will be observed | 
that the Indian Office, which suggested the submission of the question, 
assumes that the contracts. with the irrigation districts include the | 
power costs in the total construction costs, and apply the cost limi- 
tations to this total cost. This conclusion is indeed inescapable. The 
relevant provisions of the repayment contracts * all expressly provide: 
“Construction costs, repayment of which is provided for by this con- 
tract, shall embrace all expenses of whatever kind incurred by the ~ 





_ 890, 402) : “December 6, 1924 (43 Stat..704, 707) ;.-March 3, 1925 (48 Stat. 1144, 1158) : ; 

May 10, 1926 (44 Stat. 453, 464-466) ; January 12, 1927 (44 Stat. 934, 945) ; March q, 
1928 (45 Stat. 200, 212) ; March 4, 1929 (45 Stat, 1562, 1574, 1576, 1623, 1639) ; May 14, 
1930 (46 Stat. 279, 291); February 14, 1931 (46 Stat. 1115, 1127) ; March 4, 1931 (46. 
Stat. 1552, 1567) ; April 22, 1932 (47 Stat. 91, 101); February 17, 1933 (47 Stat. 820, 
830) ; March 4, 1933 (47 Stat. 1602, 1608) ; May 9, 1935 (49 Stat. 176, 187). : 

Section 11 of the contract. with ‘the. Flathead irrigation district made. May 12, 1928, | 


- and approved November 24, 1928 ; ; Section 17 of the contract with the Jocko Valley irri- 


gation district, made November 13, 1934, and approved February 26, 1935, as modified 
by the supplemental contract made June 4, 1940, and approved September 9, 1940; section 
13 of the contract with the Mission irrigation district, mace April 21, 1931, and approved 
August 21, 1931. 

3 The project consists of three divisions : The Mission Valley, Camas, and J ocko divisions. 
The Mission valley division includes the Mission district and the maaan district, de 
the Camas area. . 

* See footnote 2, supra, 
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United States *  *  *” and to leave no doubt that the “eonstruction > 


costs” also include ene costs, also provide that “the work proposed rr . 
to be done within the limit of cost herein fixed and within apProprin: a 
— tions of funds therefor by Congress, shall include * * - power 


- development and transmission lines * * *.” Section 10 of the. 


_ Flathead contract also provides: “Within the limits of cost herein- 


after fixed for the several districts, depending in each instance upon 
their signing this contract, the United States will make such improve- 
_ ments and extensions of the irrigation system of such project and such 


_ power development i in connection with the same as or may be author- a he 


ized and appropriated for by Congress; * * *75 | 
-. Now these contracts were drafted in the Indian Office and approved | 


after review by the legal and administrative officers of the Department | 


- who had drafted the legislation which authorized the power develop- 
ment. The approval of the contracts thus amounted to a practical - 
construction of the authorizing legislation to which on familiar princi- 


ples the greatest weight must be given, and only the most cogeut and > 
7 compelling | reasons could justify upsetting this construction. It is 


true that in recent years the contract limitations have been exceeded, 


- and this too amounts to a practical construction. But not only is this 
© sonstruction not contemporaneous,’ having occurred after the lapse 


of almost two decades since the present power development was au-— 
thorized, but it represents action taken in the Indian Office or in the 
field without. departmental approval. I find, however, nothing in-the | 
| history of the power development on the Flathead project. and no 
‘such ambiguity in the applicable legislation that would justify me in — 
disregarding the contemporaneous administrative construction. In 
detail my conclusion is based upon the following considerations: | 
1, The power development on the Flathead irrigation project is not : 
an independent enterprise but owed its origin to the necessities of the 
irrigation development, and has always been an integral part of such 


development. Indeed, the original plan of the project seems to have. _ 
contemplated power development only for pumping to supplement the 


gravity water supply, the hydroelectric energy to be generated at a 
_ dam which was to be constructed across Flathead River. The act. of 
“March 3, 1909 (35 Stat. 781, 795), appropriated $250,000 for construc- - 


tion work on the Flathead irrigation project... As a part-of this:proj- — 


ect, shea $101,000 was expended during 1910 and wit a 


§ Sections 16. and 12, respectively, of the: Jocko and Mission contracts contain almost 
‘identical provisions. 


- 6 While project officials may have entertained opinions concerning the application of _ 


the construction cost limitation of the repayment contracts at any time since their execu- 
tion, no occasion for actually applying the limitation could have arisen until very recently. . 


34. | DECISIONS OF THE DEPARTMENT OF THE INTERIOR» (18. I, D. 


the Newell Tunnel whicl: was to ”" a part of the power cevelon isnt | 
then contemplated.” Subsequently, however, the plan for a project 
power plant was abandoned; the Newell Tunnel was disposed of. to’ 
the Rocky Mountain Power Company, a, subsidiary of the Montana » 
| Power Company which leased the power site on the reservation, and 
in 1930. secured a license from the Federal Power Commission. Ex- 
cept for a small hydroelectric plant which has been operated by the 
project since 1931, the power now used by the project is secured from 
this power utility, and the power development of the project now con- 
sists primarily of a transmission line system. While the power is 
also sold under contract to various farm, commercial, and domestic * 
power users, a large part of the available power 1s still eee for 
pumping and other project operations. 

2, The act of May 10, 1926, which initiated the modern phase of 
- the power development contains no provision which segregates, or 
has the effect of segregating, the power construction costs from the 
irrigation construction costs. The total sum of $575,000 made avail- 
able by the act is appropriated for “continuing construction, main- 
tenance, and operation of the irrigation systems on the Flathead 
Indian Reservation, in Montana * * *.” This sum is then made 
available “for the construction items hereinafter enumerated in not 
to exceed the following amounts,” and then follows the enumeration 
of the separate items of construction, which consist of work on various 
canals, and “continuing construction of power plant.” Immediately 
following the reference to the power plant is a proviso to the eifect 
that no part of the appropriation made available should be expended 
~ on construction work until an appropriate repayment contract had 
been executed “which contract, among other things, shall require 
repayment of ai? construction costs heretofore or hereafter incurred — 
on behalf of such lands,” with a stated exception, and upon certain — 
terms and conditions. ze the material porucas of the act reads as 
follows: | | 


For continuing construction, maintenance, and opatation of the irrigation 
systems: on the eee Indian aa in Montana, by and under the 


7 Thus the eapeontinion available for couse auton Was anea to finance the power develop 
ment, and since the act of April 4, 1910 (36 Stat. 269, 277 ); made all sums theretofore 
or thereafter appropriated reimbursable, the amount became part. of the reimbursable 
cost of the project. It was, however, subsequently reimbursed to the United States by 
the Rocky Mountain Power Company which acquired the Newell Tunnel, The public 
notice of November 1, 1930, provided that the cost of the tunnel should be reimbursed 
if the Rocky Mountain Power Company failed to do so. 

The acts of May 10, 1926 (44 Stat. 453, 465), and J anuary 12, 1927 (44. Stat, 984, 945), . 
provided funds for “eontinuing construction of power plant,” but the act of March 7, 1928 
- (45 Stat. 200, 212), provided that the funds previously appropriated “for continuation of 
construction. of a power plant” might be used “for the construction and operation of a 
power distributing system and for purchase of power for said project * *° *,” and 
similar provisions were made in the subsequent acts of March 4, 1929 (45 Stat. 1628, 1688), 
ay 14, 1930 (46 Stat. 279, ee and February 14, 1931 ae Stat. 1115, 1127). . 
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2s arracian of the Cetiinieetonée of Indian Affairs, incrudine the purchase. of any 
necessary rights or property, $5 75,000: Provided, That of the total amount herein 
appropriated not to exceed $15,000 shall be available for operation and main- 
tenance of the project, the balance to be available for the construction items 
hereinafter enumerated in not to exceed the following amounts: Pablo Feed 
Canal enlargement, $100,000: Moiese Canal enlargement, $15,000; South Side — 
Jocko Canal, $40,000; Hubbart Feed Canal, $7,500; Camas A Canal, $2,500; 
continuing construction of power plant, $395,000, of which sum $15,000 shall be 
immediately available for additional surveys and preparation of plans: Provided 
further, That no part of this appropriation, except the $15,000 herein made 
immediately available; shall-be expended on construction work until an appro- 
priate repayment contract, in form approved by the Secretary of the Interior, 
shall have been properly executed by a district or districts organized under 


_ . State law embracing the lands irrigable under the project, except trust patent 


Indian lands, which contract, among other things, shall require repayment of 
ait. construction costs heretofore or hereafter incurred on behalf of such lands, 
with provision that the total construction cost on the Camas Division in excess 
_ of the amount it would be if based on the per acre construction cost of the Mission 
Valley Division of the project, shall be held and treated as a deferred obligation 
to be liquidated as. hereinafter provided. Such contract shall require that the 
net revenues derived from the operation of the power plant herein appropriated . 
for shall be used to reimburse the United States in the following order: First, 
to liquidate the cost of the power development; second, to liquidate payment 
of the deferred obligation on the Camas Division; third, to liquidate construction 
cost on an equal per acre basis on each acre of irrigable land within the entire 
project; and fourth, to liquidate operation and maintenance costs within the 
entire project. * * *: Provided further, That all construction, operation, 
and maintenance costs, except such construction costs on the Camas Division 
held and treated as a deferred obligation herein provided for, on this project 
shall be, and are hereby, made a first lien against all lands within the proj- 
ect * * *: Provided further, That pending the issuance of public notice the 
construction assessment shall be at the same rate heretofore fixed by the Secre- 
tary of the Interior, but upon issuance of public notice the assessment rate shall 
be 24 per centum per acre, payable annually, in addition to the net revenues 
derived from oper ations of the power plant as hereinbefore provided, of the total 
unpaid construction costs at the date of said public notice: Provided further, 
That the public notice above referred to shall be issued by the aes) of the 
Interior upon completion of the construction of the power plant. ert 3s 


~ 8. It will be observed that the act of May 10, 1926, like the repay- 
- ment contracts themselves, which are based upon the language of the 
act, speaks of “construction costs” and “construction work.” It is true 
that “continuing construction of power plant” is an item listed. sepa- 
rately, but it is nevertheless listed as a construction item. The lan- 
guage of the act and the repayment contracts can be construed as © 
permitting power construction without the execution of a payment 
contract only by assuming that “construction costs” refer exclusively 
to “irrigation construction costs.” Such a. construction would be 


9 The subsequent acts made further appropriations with provisions for repayment subject 
to the same terms and conditions. The act of March 7, 1928, provided further that the © 
‘public notice should be issued by the as of the Interior on November 1, 1930.. 


j 
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7 wholly illogical, however. “Construction costs”-is a term inclusive of _ 
all costs, and there is no. distinction made in the statute between “irri- 


gation construction costs” and “power construction costs.” Moreover, 
to make such a distinction, it would be necessary to disregard the tradi- 
tional terminology of Indian irrigation legislation in which there have 
always been only two basic classifications of charges, namely, “con- 
struction costs,” and “operation and maintenance costs.” Some of the 
operation and maintenance charges for the Flathead pro] ject have ac- 


tually been covered into the construction costs,. but this was done ouly 


by virtue of express Drovasions) in the s statutes eee the Flathead 
project. | 

4. Of patticdin: significance i is the provision.in the act of May 10, 
1926, and the subsequent acts, which except the ‘excess cost on the 
Camas division of the project from the requirement that they be 


covered by a repayment contract, and from the lien provision of the _ 
act. The costs on the Camas division, compared to those on the Mis- © 


; sion Valley division, were so high as to be uneconomie, by virtue of the 


fact that the lands in this division represent only a small acreage, and _- 
the irrigation works in this division are extensive. Provision was = 
made therefore for deferring the payment of this obligation until such 
time as it could be liquidated from the net power revenues, and the act . 


so provides. This provision made the excess Camas cost a deferred 


repayment contract. To argue that the power costs are not to be re- 
garded as part of the construction costs is in effect to take the position 
that, like the excess Camas costs, they constitute a deferred obligation. 


But they are nowhere mentioned as such in the:statutes. The only 


conceivable justification for treating the power construction costs as a 
deferred. obligation would have to be based upon the fact that the 
statutes directed that the repayment contracts should stipulate that the 


‘power construction costs were to be liquidated first from the net power © 


revenues, and that therefore there was no need to include them asa part 
of the construction costs. Such an argument, however, would prove 


far too much. The statutes also provided that the net power revenues ~ 


were to be applied to liquidation of the construction costs, but it would 
be obviously absurd to contend that these were to be liquidated only 
from the net. power revenues. The fact that the. power construction 
costs were to be liquidated first is of no particular significance, since, 
if the net revenues from power were to be applied to various purposes, 
some order of priority had to be established. It is equally vain to 
attempt to argue that the favored place of the power construction 
costs in this order of priority made it a certainty that.these costs would 


be repaid. This is to substitute hindsight for foresight. It is true 


that the net power revenues, which now amount to about three-quarters 


2 obligation, however, and therefore there was no need.-to cover them by _ 


é 


* 
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or a million dollars, : are almost sufficient now to repay the power con- 
struction costs provided that the power facilities are not further ex-— 
panded, but there were doubting Thomases when the power develop- 
ment was first being discussed.°. The argument must rest upoD @ 
certainty, but it rests at most only upon a possibility. There is far’. 
_ more than a possibility,. however, that the net power revenues will be . 
‘sufficient to liquidate at least a part of the irrigation construction costs. 
Yet add the irrigation construction costs are covered by the repayment 
contract, and are concededly included in the amount to which the 
cost limitations of the repayment contracts are applicable. | 
5, That the power construction costs were not treated as a deferred 
obligation is further established by the lien ‘provisions of the Flat- 
head irrigation legislation. The deferment of an obligation and the © 
imposition of a present lien would seem to be mutually. inconsistent. 
In Indian irrigation legislation the lien has uniformly been imposed 
_ to secure an unconditional obligation arising from construction costs. 


Tt is true that theoretically a lien for construction could be imposed 


perhaps as a form of secondary security to protect the United States 
in case there should be no net power revenues. But such a lien would 
be of a unique character, without parallel or precedent i in the whole 


history of Indian irrigation legislation, and is certainly not to be. : - 


brought into existence by mere implication. Tf the lien were a sort 
of “second mortgage,” the statute which created it would have to 
specify when it should be enforced. Ifthe United States were to look 


_ primarily to the net power revenues for reimbursement, the statute 


‘would have to declare when the period of waiting should end. No — 


such provision is to be found, however, i in any of the Flathead irriga- 


tion project statutes. ‘Furthermore, if the lien provision could be 
construed as a form of second mortgage, it. would only underline the 
fact that the drafters of the legislation at least assumed the possibility 
that the net power revenues might not be sufficient to liquidate the | 
power constr uction cost. - 
6. The final proviso of the 1926 act directs the issuance ot a public © 
notice, and prescribes the method of making an annual assessment. 
While the public notice would bind lands without, as well as within, 7 
irrigation districts, and the reimbursable costs need not necessarily be 
the same as the costs that must be recovered by repayment contract, 


it is nevertheless significant that the basis of the assessment pre- 


scribed is “the total unpaid construction costs.” Thus again no dis- © 
tinction was made between irrigation and power construction costs, 
and, as ges noted, the aya notice ea provision for the reim- — 


10 House Hearings on iyteeios Department Apnroneietian Bill, 1927, pp. 288, 234 ; Senate 
Beane on Paterige Deparment: aaa Bill, 1927, p. 51. 
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Ly 


bursement of the cost of the Newell Tunnel, which was part of the 
power development, if the amount should not be paid by the Rocky 


_ Mountain Power Company. Furthermore, it is of some significance 
that the act also provided that the public notice should not be issued 


until after “completion of the construction of the power plant,” al- 


- though this direction was altered by the act of March 7, 1928, which 
provided that the public notice should be issued on November 1, 1930. 


_ It must have been realized by then that the power system would neces- 


2 


sarily be an expanding enterprise. 


t. There are various items of legislative or departmental history 
which further confirm the conclusion that power construction costs. 


were intended to be covered by repayment contracts— 


(a) Congressman Louis C. Cramton, who was a leading figure in the 
House. in the consideration of legislation relating to the Flathead 
irrigation project, made the following statement with reference to = 


| language contained in the 1926 act: 


We come now to the Mathead Indian Reservation. In ‘iis current bill there 
is an appropriation of $575,000 for the Flathead project, of which $15,000 was 


available for operation and maintenance. Further than that, there is $560,000 


for construction of which $15,000 was made immediately available for surveys 
and preparation of plans. Of the remaining $545,000, $165,000 was for con- 


_ struction of certain items, such as the Pablo Feed Canal enlargement, the Moiese 


Canal enlargement, the Southside Jocko Canal, the Hubbart Feed Canal, the 
Camas A’Canal, and the remainder, which I think was $380,000, for continuing 
construction of the power plant. All this construction work, and the expendi- 
ture of the $545,000, was dependent upon the execution of an appropriate repay- 
ment contract, in form approved by the Secretary of the Interior, by district or 


' districts, where united under State law, embracing lands in the district, ete., and 


various requirements are set forth in the act. [Italics supplied. |. | 
At the same time Assistant Commissioner of Indian Affairs, Mr. 


_E. B. Meritt, made the following statement: ” 


A first lien is created against all lands within the project to assure repayment 
of all obligations, except the deferred obligation on the Camas division * * *, 


(>) During the Hearings on the Interior Department Appropria- 


_ tion Bill, 1930, Congressman Cramton also made this statement : Bey 


For the current year the act provides that the unexpended balance of the ap- 


propriation for continuing construction of the irrigation systems referred to 


shall remain available in 1929 under the conditions of the former act. Then it 


is provided that the unexpended balance of the $395,000 available for construc-_ 


tion of a power plant might be used in the discretion of the Secretary of the 
Interior for the construction and operation of a power ‘distributing system or for 


_ purchase of power for such project, but shall be available for that purpose only 


UPON ewecution of an cuprcnn are repayment contract. [Italics supplied.] _ 


- 1 House Hearings on Interior cae eee ee Bill, 1928, 6oth Cong., 2d 
sess., p, 205. 
2 Tbid., p. 206. . 
18 House Bearings on Interior Department Appropriation Bill, 1930, 70th “Con. 2d 


" se8S., D, 899. 


ee POWER COSTS —FLATHEAD IRRIGATION PROJECT : 89 


‘May 2, +1945 


a foe a, istics of December 6, 1927, froin the Gomnmiediones: of 


| Indian Affairs to the Secretary f the eee approved pec ca 
16, 1927, the Commissioner stated: | 


The item in the. Act of May 10, 1926 appropriated $575.0 000. 00, which s sum, ex- 


_cepting. $15, 000.00: available for. operation and maintenance of the project, was 
| “for: certain construction “work therein named: including the beginning A con- 
| struction of a power plant, ee. OF [Italics supplied.] _ . 


(d) Ina letter of November 22, 1998, C. J. Moody, Flathead 1 Project a 


: “Engineer, wrote to the Commissioner of Indian Affairs: as. follows: 


Your attention is also called to the appropriation for the construction. of © 


transmission. lines. included in the last appropriation act for the Flathead project. , 
“No plans for the construction of this. system or the. use of funds appropriated. 
‘ean be made until either the Mission. or Jo¢ko Valley ‘Irrigation District has . 
-executed their repayment contract in addition. to the Alathend Peso sae 
_ trict which has now executed. their part ; = ee * Re 


eget? BS ne submitting the request. for. the: ants opinion, the: Indian foe 
‘Office transmitted ‘a: letter ‘dated’ January 11, 1945)from Mr. W. S. 
Hanna, District Engineer, to Mr. BE. C. F ortier, Director. of Irriga- 


tion, in which a number of arguments are'made in support of the ex- 
clusion of power construction costs from the repayment requirements 


_ of the contracts. The comments made thus far should serve to dis- 
pose of these arguments but-some further examination: of some Lae | 
of them would seem to be desirable. . os oe 
(a) Mr. Hanna refers to a petition to Congressman Cane cir- 
= culated j in 1925 which discussed estimated costs for a “completed i irri- 
‘gation system.” Certainly this reference to a “completed irrigation 
; system” does not exclude a: power development as part of such system,. 
--and in any event a petition circulated in 1925 would not be decisive — 
as to what Congress intended to do in 1926, especially when the Con- 
-gressman to whom. it was addressed subsequently made it clear that. et 


the repayment contract. requirement extended to the power costs; : | 
(6) Mr. Hanna points out that since the fall of 1930 a separate Boake 


Hepes account has been maintained for power construction costs, 


The maintenance of such an account would prove nothing, however, as. 


to whether the funds in this account were to be regarded as part of the 
project. construction. costs, since the statutes did. provide for a special 
_-application of the power revenues to liquidate the power construction 
— costs. Obviously, if the net power revenues were to be set aside for a 


certain purpose, a i Sole porieepne, account was. required to 
effectuate this purpose. : : . 


(c): Mr. ‘Hanna argues that: it could” ot: have on thes intention. 


to oh a, maximum limit on wore construction costs because “a power - 


4 File No. 5-1 (part 2), 3 Indian Ofice—Wlathead—trrigation—General 
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fans is an sananestine thing chat. for a , long Gea to come, will 
require additional expenditures for extensions and: enlargements.” 
But the purpose of fixing a maximum limit i is not necessarily intended 


against, ‘such. extensions without. ‘the’ consent. of the districts. If, 
indeed, power construction 1g indefinitely extensible, there is. all the 
more reason for fixing a maximum: limit beyond which thé project: | 
could not. go without the: consent of the districts. This same cir-_ 
cumstance. would also. actuate the Government in insisting that the _ 
power costs be covered by a repayment contract. Asa matter of fact; 
however, this argument also. proves too much. . Ir rigation construc-_ | 
_ tion work can. be expanded, too, although. perhaps. not to the same 
‘extent ‘as power construction, ‘Consequently, it would have to be 
— concludéd that: irrigation construction costs were also not subjec ect, to | 
the maximum limits fixed by the repayment contracts. ie 
The: intent-of the statutes'governing the Flathead irrigation project 
seems to be ‘perfectly clear. But, even if they harbored some. real 
ambiguity; I would be-bound to:resolve'any doubt in favor of a con- 
struction of the repayment contract. requirements that would be best 
calculated to protect the interest of the Government in the reimburse- | 
ment of its, expenditures. In the early history of the construction of 
Indian irrigation projects, construction work was authorized by Con- 
gress and undertaken without any adequate provisions to insure 
reimbursements of the Government. Even: when funds were made 
reimbursable, questions: were. raised. as to the liability of landowners 
‘for construction work that~ had: been authorized, and repayments. — 
lagged and litigation resulted. The device was then adopted of re-_ 
quiring repayment contracts before any construction work could be 
undertaken. Thus a contract obligation was superimposed upon the 
statutory requirements upon which the Government could rely quite 
apart from statutory requirements, and which at the same time served 
to protect the landowners. This beneficent device should. not be 
weakened by dubious constructions. It-is my opinion, therefore, that 
it was the intent of the statutes governing the Flathead irrigation 
- project to impose the repayment contract requirement with e forenee 
to power, as’ well as irrigation construction costs. If further con- 
struction work is to be undertaken, supplemental repayment contracts | 
should be obtained to cover both power oe irrigation: construction | 
‘costs, if both are undertaken. | hie Oe 
 Fowzmr Hanren, 
| Solicitor. 
ieee | 
Oscar L. (omer 
_ Assistant Secretary. 
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Oil and Gas Tepes referents Right. to New Teas Cites Act of J aly 29, 3 
1942—Time of Filing se a ara a of Assignes to aa for 


New. Lease. 


a letter applying for: a preference right to a new ieee under the act of Af ag 
29, 1942 (56 Stat. 726; 80.-U.. 8... -sec.: 226D),. which- WAS: received -by the - 
register on J anuary 83, 1944, but allegedly mailed ‘and: postmarked on De- 

.cember 29, 1948, held not’to have been filed on time in a case in which the 

-. old lease expired on December 31, 1943. Under the statute, the holder. of: 


a lease was given a preference right to a hew léase “if he shall file an appli- a 


. ,e@ation therefor . -within ninety days prior. to the date of. the expiration of. 
. the lease. 7. A paper is ‘filed only at the time when actually delivered to and 
, “received by the office, not when it could have reached the office i in the regular : 
- course of the mails. ‘It is; therefore;: immaterial. whether or not there was 
unusual delay in ie. delivery of the letter. ie | _ 4 


‘PETITION ‘FOR THE ‘EXERCISE oF SUPERVISORY AUTHORITY 


On December: 31, 1938,. a 5-year oil. and gas lease, No. 029436, was 
-issued.to H..P. Saunders, Jr. ‘pursuant to the amendatory. act..of. | 
August 21, 1935 (49 Stat. - 674). The lease covered the, following: me 

» described tracts of land: 7 x ae a 


T.16S8.,R.31E. N. M. P.M. “New Mexico, 7. 
Sec. 5, lots 1,2, 8, 4,5, 6,7, 8, 9, 10, 11, 1, 18, 14, 15, 16, 
_swy, NSE § 7 
sec. 6, all; | ra as | cae 
— sec. 7,’ NY, NYS 1, swySWy, SEYSEYs 3 
sec. 8, NW, Wt SW. gt 


' Several par tial assignments, covering 1; 294. 35: of tha 2 533. 98 acres of 
the lease, were submitted for approval during the year 1942. “The 


| = Commissioner of the General Land Office, on June 29, 1943, held that. 


the consideration stated in each of the assignments did not. disclose the 
full consideration as required by Circular 1504 (43, Code of Federal — 
Regulations 192. 42d), and allowed the parties in interest, 30 0 days 1 in 
| hich to file affidavits showing the true consideration. = 
The lands involved are not within the known geologic stiactars of 
any producing oil or gas field, so that the term of the lease was not 
extended. by statute but expired | on December 31, 1943: (See act, of 
December 22, 1943, 57 Stat. 608; 30 U. S.C. sec. 226b; see, also, 43 — 
CFR 192.14e.) ‘On Je anuary 8, 1944, a letter dated Deosbe: 99, 1943, 


| at Artesia, New Mexico, was essed at the land office of Las Cunces, _ 


- 7 New Mexico, in which an informal application. was inade for fis 


- exercise of preference rights to a new lease. under section t of oe act 
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of July 29, 1942 (56 Stat..726; 30 U. Sera. ¢, 226b). This appli- 
cation, which was given No. 062521, embra aces the part of the lease 
lands described as follows: - 5 | 


T. 168. R31 E., N. M. P.M. New Mexivo, 
| sec. 5, lots 1, 2, 11, 19; 13, 14, 18, 16, N14SEY, ; 
sec. 6, lots 3, 4, 5, 6, 11, 12, 18, 14, 17, 18, EY4SW4; 
“gee. 7, lots 1, 2, 3, 4 (or Wi,Wi4), NEY,SWY, BANWis 
see, 8, NWA, Wi, Swi; 

ae. | containing 1,294.35 acres. | 
The same lands are’ embraced i in an application filed by Pauline V. 
. Trigg on January 1, 1944. 
_: . By letter of J anuary 3, 1944, the ance notified. Saunders and the 
attorney of the assignees that: the. application. was rejected for the 


: yeason that it was not filed within the period prescribed. by the act; 


~ that.it conflicts with other lease applications filed on January 1, 1944; _ 


and that: additional filing fees and additional rental must be eabinitied. | ; | 
 Ond anuary 24, 1944, Saunders filed a formal: application and appealed a 


from the: decision of the register. In his decision of June 28, 1944, 
_- which was served upon Saunders on July 7, 1944, the Commissioner of — 


the General Land Office affirmed the decision of the register. By _ 7 
letter of August 28, 1944, Saunders made a motion requesting the 


_ Secretary to exercise his supervisory power over the General Land 
- Office.and to grant a new lease for the tracts in question. | 
In support of the motion, Saunders contends, in. pabotanes. that 
the assignees had no Inowledge that it was up to them to make appli- 
cation for a new lease covering their proportionate shares; that the 
informal applications. of the assignees were mailed and postmarked | 


at Artesia, New Mexico, on December 29, 1943, in. ample time to have - 


been received in Las Cruces before January 1, 1944, but that due to 


the negligence of the Post Office. Department. the applications were = 


_ not received before January 3, 1944; and that the applicants should 
not be penalized because of the negligence of the post, office and - 
because of the failure of the Land Office to approve the assignments, 

The applicants are not entitled to the preference right provided by 
section 1 of the act of July 29, 1942 (56 Stat. 726; 30 U. S. C. sec. 
 998b). That statute grants to the holder of the lease a. preference 
_right to a new lease “if-he shall file an application therefor within 
ninety days prior to the date of the expiration of the lease.” Clearly, 
the letter received by the register on January 3, 1944, does not meet 
that requirement because the date of its “filing” was J anuary 3, 1944, 
jue, after the expiration of the lease. “Filing, it must be observed, | 
is niet complete until the document i is delivered and received, | ‘Shall | 
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‘file’ means sto deliver to the office and not: eer through the United | 


- ‘States. mails. * * * A paper is filed when it is. delivered to the 
proper official and by him received and filed.” United States v. 


Lombardo, 241 U. S. 73, 76 (1916) ; Poynor v. Commissioner of In _ 


ternal Revenue, 81 F. (9d) 521, 592 (C. C, A. 5th, 1936); Weaver v. — 
- United States, 72. F. (2d) 20, 21 (C. C. A. 4th, 1934) ; Tyson v. United 
“States, 76 F. (2d) 533, 834 (C. C. A. 4th, 1935) 3 Wampler v. Snyder, 
66 F, (2d) 195, 196 (App. D. C., 1933) ; Stebbins’ E'state v. Helvering,. 
74 App. D. C. 21, 121 F. (2d) 892, 894 (1941); Oreasy v. United 
States, 4 F. Supp. 175, 177-178 (D. C. W. D. Vay 1933). Even if,. 


as claimed’ by Saunders: the letter, in the usual course of the Snails i, 


— should have. reached. the register at Las Cruces prior to the expiration | 
_ of the lease, the fact nevertheless remains that the applications were - 
‘not filed on time, for a paper is. considered. filed only at the time. 

- when it is actually delivered to and received. by: the office. concerned, 

not: when it could have reached that: office in. the regular course of | 


| the mails. Poynor v. Commissioner of Internal Revenue, Suprag 


. Weaver v. United States, supras It is thus immaterial whether or. 
~ not there was any unusual delay in the delivery of the letter and 
whether or not the post. office was ' ‘negligent. ” Tt is likewise irrele-_ 

vant whether or not the assignees knew that they, could apply for 
a new lease; nor does any significance attach to the fact. that the — 


- assignments were not approved prior to the expiration of the. original 


. lease.. The failure to file application. for a. new lease prior to the 
expiration of the original lease precludes the exercise of a preference 


right under the act of July 29, 19422 (¢ f. Catherine M On, a 23999, © | 


decided. December 15, 1944, » unreported, - 


a See, ‘algo, the pesrieiba of 43 CFR 192, 14d that aqolientions: for the exercise ahs a Pee | 
- erence right under the act of July 29, 1942, must be submitted . ‘in accordance with 
§ 192.23.” . It is apparent ‘from the rules of 43 CFR 192. 23>. -concerning the required 


notation of the day and hour of filing in the district land office, that, in accordance with — | 


the general meaning of the term “filing,” an application is considered filed only when 
received by the district land office, . a? 
_. #Saunders makes: the. general statement that at the fine: when prospecting pemmite: 7 
> Were exchanged for leases there was also a requirement that the ‘applications had to 


be filed with the district land office by a designated date, but that nevertheless leases: were = 


granted. by the General. Land Office on applications which had not been filed on time but : 


| which were shown to have been in the mail before the time within which they should : 


have been filed. But this is not an accurate description of the act of August 21, 1985 (49 | 
=: Stat. 674), under which such. exchanges were made.and to. which Saunders presumably : 
has ‘reference, | Under that act there ‘was no requirement -that an ‘application be.filed . ) 
within a:specified time (as under the act of. July 29, 1942); but it was merely prescribed — 


that prior to the termination of the permit the holder shall have the right to exchange 7 


a the same: for a lease. Such right is, of course, ‘totally different in. character ‘from the 


Cae preference right. created by the act of July 29; 1942. No conflict with another. lease appli-.. 
 eation, aS.in the instant case, could have arisen at the time when exchanges of permits — 


for leases could be made pursuant to the act of August’ 21,1935, for upon expiration of 
a permit the land did not automatically become subject to applications for leases generally, 
- but it became so subject only after. affirmative action of the pecretny Ss ar opening E 
. the land. _ See, also, 48 CFR 192. 11,.192. 25. 
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The decision of the Commissioner of the General Land Office was. 
orrect and. is affirmed. — | _ 


Oscar L. Orapman, | 
Assistant Secretart Y. 


“ | JOHN LA RAY HUNT, JR. v. STATE OF UTAH 
A-24029 | “3 =, Decided May 16, 1945 
- Application—Power-Site Withdrawal. 


The settled rules that no rights are acquired by an application if, when it is 
-made,:the land sought..is not subject to appropriation, apply to Apoplica- - 

. . tions for unrestored. power-site lands. : | . 
Application—Restoration from-Power-Site Wi cidrawal: 


" Application for restoration to entry or filing of land withdrawn, for a power | 
_ site confers no preference right on the applicant over others.on restoration 
| of the land. 
Application—Reinstatement. | | 
_ No right is initiated by a petition for reinstatement of an application filed 
| at a time when the land was still under the spell of a withdrawal. 
Settlement—Small Site, 
Occupation and settlement on a lot prior to the filing of an application for a 
home and business site thereon under the act of June 1, 1938 (52 Stat. 609 ; 
43 bee S. C. sec, om); create no right or equity in the npp icant 
APPEAL FROM THE GENERAL LAND OFFICE 


‘This j is an’appeal-by John La Ray Hunt, Jr., from: a Fe of the 


Commissioner of the General Land Office dated October 28, 1944, ee 


; which rejected his application, Salt Lake City 063050, filed February 
91, 1941, under the act of June 1, 1938 (52 Stat. 609; 43 U.S. C. sec. 
—-682a), for 4.99 acres in lot 2, sec. % T. 42 8., R. 19 E, S. L. M, fora 


- home and business site. 


The application was suspended ee it arioneously desorbed the 
ca: It was held for rejection upon amendment because of incorrect _ 


2 ‘description of the land. The description was corrected by further — 


- amendment filed June 23, 1941. In connection with his application, 
. Hunt alleges that he has used the land for 2 years as an Indian trading 
post, merchandising place, and for his family residence, and had 
+ placed on the land a os dwelling, and other ree 
worth $3, 000. ; = 
November 22, 1939, the State of Utah filed apeoation 062809 to 
select, among other lands, lots 1 and-2'in sec. 7 above described. The 
selection was made under-the grant.of lands in the act of February 
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| May 16, (1945 | ; | : | 
20, 1929 (45. Stat. 1252), ‘to the State for tee Bospiraler: “Said lots” 


' -were included in Power Site Reserve No. 122, created J uly. 2, 1910, 7 
- and in Petroleum Reserve No. 7, created on the same date. 


By decision of May.6, 1940, ie Commissioner. made fitial’rej sitio ; 
of the selection of said ots: On June 27, 1940, the State, acting under 
‘section 7.of the Taylor Grazing Act, as ‘amended, filed a petition for 


classification of the lots as suitable for its selection, and a petition for — oe 
reconsideration of the decision of May 6 and for reinstatement of the 


selection of said lots, subject to the F Federal Power Act and to reserva- 
tion of oil and gas and other minerals to the United States. Further, 
it alleged that said lots lay along the San Juan River and had been . 
used: by Norman D. Nevills for many years in connection -with his 
operation of a trading post and lodge and river-boat. expeditions along 
the San Juan River, and that Nevills had applied to purchase said — 
lots from the State. - . , 
On December 8, 1940, the Federal Power Commission, by the au- 
' thority of and in accordance with section 24 of the Federal Power 
Act of June 10, 1920 (41 Stat. 1063), as‘amended by the act of 
. August 26, 1935 (49 Stat. 803, 846; 16 U. S. C. sec. 818), made a 
determination that the value.of said lots for the purpose of power 
- development would not. be injured or destroyed by location, entry, 
or selection under the public-land. laws, subject to the provisions of 
section 24 of the Federal Power Act: Accordingly, by order of De- 
cember 17, 1940, the Department opened said lots to disposition under 
~ the public-lond laws, subject, however, to all existing valid rights, — 
withdrawals, and the terms of said section 24.. One of the withdraw- 
als to which the land was subject was that of November 26, 1984 (Ex- 
ecutive Order No. 6910), Solicitor’s opinion, 55 1. D. 211. A second. : 
was that for Utah Grazing District No. 6 [June 22, 1935]. | 
In view of the petition for reconsideration, the detenmination of 
the Federal Power. Commission: and the consent of the State to take 
subject to the reservations mentioned, the Commissioner, by decision 
of May 16, 1941, reénstated the State’s application and recommended 
aassincstion of the lots sought, together with certain other tracts em- 


_ braced in the application. Upon departmental approval given on 


August 5, 1942, the Commissioner returned the application to. the _ 

‘register for hile and publication, and later received: due proof — 
of publication and of absence of protest down to, J anuary 1, 1943. 

‘The Commissioner’s decision of October 28, 1944, rejecting Hunt’s 


application, recited the matters eno set forth and concluded aS 


| follows: 


In view of the for egoing, of the. fact. ‘that the State’ Ss filing was 5 first j in point | 
of time, and of the. further fact that the possession of the. land by. Mr. ‘Hunt Py 


since June 4, “1941, and by his. sprececee oe pee to that date for DURENERS : 3 
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“purposes was aiiaweils ie anil site gppitcarien: galt Lake 063050, is rejected. 
Applicant has a right of appeal. Should no appeal be filed, this decision will. 


' . become final 30 days from notice hereof to applicant. 


In his. appeal therefrom, Hunt stated his sie to ‘ainend his is 


7 application to include all of lots 1 and 2, a total of 84.79 acres, and to 


take this land subject to the several reservations mentioned. Healso | 


contended that the Commissioner’ S course in the case of the State was . 
erroneous, declaring as follows: 3 o 3 


mi believe that. the State of Utah should have been eaves to file a nee 


de application to select this land after your decision of May 6, 1940, since the land 


- Was not open for. disposition under the Public Land Laws at the time their 
| application was filed, and that ‘the application was at that time rejected. by. - 
the General Land Office for that reason, in which: case my filing would. have been 
undoubtedly frst j ‘in. point of time. : : Pg 
‘Hunt's proposed enlargement of his aida to tealuds 64. 79 
acres, instead of only 4.99 acres, is not legally permissible, but his 
poateation regarding the moinatavement of the State’s application | 
merits consideration. It is to be noted that according to well-settled — 
rules no rights are acquired by an application. if alten it is made the 
land sought is not subject to appropriation: MMouritsen v. Astle, 44 
L. D. 878 (1915) ; Santa Fe Pacific R. R. Co. v: Ranklew, 34 L. D. 380; 
— 883 (1906) ; Northern Pacific :R. R. Co. ve Hunt, 18 i. 0. 163, 164 
(1894) ; Hall v. Stone, 16 L. D. 199 (1893). Now Ga dhe’ case of an 
appeal from a rejection based on that unavailability do any rights 
accrue to the appellant by reason of the restoration of the land to entry 
while the appeal pends. AXatharine Davis, 80 L. D. 220;'221 (1900) : 
Falje v. Moe, 28 L. D. 371, 373 (1899) ; Reichert v. Northern Pacifie 
Ry. Co., 44. D. 78 (1915) ; Hendricks v. Damon, 44.L. D. 205 (1915) ; 
Harvey V. Craig, 50 L. D. 202 (1928). These rules-are elaborately 
discussed in eae of Arizona, A. cen; etc., decided October 16, 1935 
(unreported). 
There is no question that such rules oe to. ioplicatons for lands 
in unrestored power-site reserves. Applications for restorations from . 


such reserves, if favorably acted upon, will not give the applicant any 
preference right or right to. preferential treatment (48-Code of Fed- — 


eral Regulations 103.5), and there is no way to acquire preference 
rights, preferential treatment, equitable or legal preference, unless 


legal or equitable rights have been pa eS before withdrawal of the ER « 


land (48 CFR 108.6). : 
In this case, Hunt’s application of February 21, 1941, was filed ates | 


restoration of the lots on December 17, 1940, fom ‘the power-site 


withdrawal. On the other hand, the State? S application for the lots 


__-was filed while they were in the withdrawal and not subject to-appro-- 
_ priation. The State’s application was, therefore, void and was prop- — 
: erly rej jected. Further, since no. right was oat he: the application, 
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- none ere be piesa ee, a ‘reinstatement, Nor could any right be 
initiated thereby, for the status of the land on June 27, 1940, when 


the petition for reinstatement was filed, would be determining, and at # 
that. time the land was still under the spell of the aL au oe 
7 therefore not subject to appropriation. - . 


It is clear, therefore, that to reinstate the ipolestonts on. “May 16, ° 


1941, in the presence of the prior adverse claim of Hunt was to accord ae 


; Srefersniial treatment to the State, and in effect through the doctrine 
_of relation to confer on the State’s void application the status of an _ 
application legally capable of giving rise to.a right inceptive as of | 
the time of the original filing or of the restoration of the lands to dis- 


- position. This was clearly contrary to established precedents andthe 


several rules and regulations above, noticed. . The State is chargeable 


with knowledge of the law and the applicable regulations. The fact. = 


_ that by the erroneous action of the Comiissioner it may have been a 


induced to believe that its application has. validity os can be. no a pariiids 7 


tion for giving the State priority over Hunt. ee. 
.. It is possible, however, to treat the Commissioner’ s action in rein- 
stating the. application as a ruling that in the circumstances the | 
filing of a new application: would be an unnecessary formality, and 
that upon reinstatement the original application should be regarded 
as having effect only as of the time of such reinstatement and there- 


| ae fore as being subject, to such rights as Hunt might be deemed to have a 


acquired by his prior application. What those rights are appears _ 
from the applicable regulations under the Five- Acre-Tract Law. 7 
These provide, i in part, as follows: ao | ye ae 
ae The filing of. any application hereunder’ does not give the applicant ‘the right 
to occupy, or settle ° upon, the land prior:-to the: allowance of the application, but ~~ 


will segregate the land from other disposition under the public land. laws subject | 
_ to prior valid. rights. [43 CFR, Cum. Supp., 257. 8.1 | 


Accordingly, Hunt acquired no rights or equities by his alleged scene pBee 


pation and settlement on the lot; and by his application he acquired | 
only the right. to. have that application considered and. adjudicated 
on its merits in conformity with established procedure. If the Land 
- Office should find that lot-2, or the portion of: it sought by Hunt, © 
ean be classified as -a site for home or business; that Hunt is an. - 
- eligible applicant and that he can meet the sever al, conditions of the 
Five-Acre-Tract Law, the Commissioner. could allow Hunt’s appli- 


cation without. regard for the State’s prior application, since that 7 


gave the State no prior rights. ‘However, since Hunt seeks such a 
limited portion of lot 2, only 4.99 out of 38.33 acres, the Commis- —— 
sioner might find it possible to make some adjustment. between the — 

oe ey Hunt's substantial. investment, $0 ‘improvidently 
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“made, might not be lost: andl the pine of Nevills, the State s pro-_ 
open: purchaser, might not be frustrated. . 
_:In consideration of all these premises, the Commissioner’ S. decision 
is hereby modified to’ conform to the views above expressed, and the, 
case is remanded for Eee ae in harmony therewith. 


Oscar L. ree ss 
Assistant Secretary. 


AUTHORITY OF THE UNITED STATES TO PERMIT THE BURIAL — 


- OF AND ERECTION OF A MONUMENT. FOR PRESIDENT ROOSE- — 


' VYELT AND MRS, ROOSEVELT ON THE HOME OF FRANKLIN Dd. 
ROOSEVELT NATIONAL HISTORIC SITE. = 


Life. Estates=—Power- df: Life Tenant to Create a Cemetery and Exeot a 
Monument on Historic Site. a ease, Tt 
Mrs. Roosevelt and her children as: ‘joint life tenants are the exclusive’ owners ey 
| of the property of the “Frome of Franklin D. Roosevelt National Historie ° 
Site,” at Hyde Park, New York, -and may. create a cemetery and erect a 

- . monument with the consent of the Secretary of the Interior for the United 
- States, aS. provided in the first covenant of the deed. . 
The cemetery and monument are also. authorized by the Historic Sites Act | 

; of August 21, 7a (49 Stat. 666). : 7 


‘Mm30008 Ce a ae BS era 


| Tan Saseuniee OF THE Inrekror.. : ‘3 
~My Duar Mr. Srcretary: You have peered for n my opinion two 
questions that arise out of the burial of President Roosevelt on the 
property of the oe of Franklin D. Roosevelt National Historic. 


ment on Disceaniber 99, 1943: 22 First, hiother the grave of President 
Roosevelt and Mrs. Rodsevelt’s right of interment are permissible and, 

secondly, whether the proposed monument may be erected. 

_ There can be no doubt that the monument may be erected and that 
the remains of President Roosevelt amd Mrs. Roosevelt may aoe 
within the grounds. — . : 

‘The title to the site was acquired by the United States subject to 
the life estate of Presidént Roosevelt and the joint life estate of 
Mrs. Roosevelt and her children. ‘The life tenants are now the ex- 
_ clusive owners of the land with the exclusive right to its possession, 


| “480 deaeantst ed jattaey 15, 1944, 9 F. R. 97 (1944). | 
’ 2 Deed recorded in Office of the Clerk of Dutchess County at Poughkeepsie, New York, on 


December 31, (1943. 


_ 48). . FRANKLIN D. ROOSEVELT NATIONAL HISTORIC, SITE. 49. - 
A ee May 29, 1945 iy “S, 
~ control, and enjoyment. The United States is the owner of the eo | 
- mainder but has no tangible physical ownership of the land at: the 


present time.. In the circumstancés, and pursuant to the first cov- | 


enant in the deed, the life tenants may make changes with the 
‘approval of the United States. The plans for the creation of the 


small cemetery to retain the remains of President Roosevelt and ; | 
_ Mrs. Roosevelt upon her death and the erection of a monument are 


wholly consistent with the éstate of the life tenants, and these im- 


provements are also in —— with the Historic Bites Act of August 3a 


21, 1935 (49 Stat. 666). : 
a The deed to the pr operty was schiver ed to the United States pursuant 
_ to Title III of the act of Congress approved July 18, 19389 (58 Stat. 


1062, 1065), and the Historic Sites Act of August 21,:1935 (49 Stat. 


666). Under the latter statute, it is expressly ‘provided that the Sec- 
retary of the Interior shall have the power to “acquire in the name 
of the United States by gift, ‘purchase, or. otherwise. any property, 
personal or:real..* * *,?. The implicit. objective of. the statute 

would seem to sanction the use of a-part of the garden for a cemetery, | 
in accordance with: the provisions of President Roosevelt’s will. The 
interment of his morta] remains there will enhance the historical sig- 
nificance of the site for the inspiration and benefit of the people of the 
United States. The samie act also provides that the Secretary may 
“Erect and maintain tablets to mark or commemorate historic or pre- 
historic places and events of national historical-or archaeological sig- 
nificance.” “Che monument to be erected j in accordance with the plans 
_ of President Roosevelt is a tablet which marks an event of “historical 
significance. ” The simplicity and charm of President Roosevelt’s in- 
structions and specifications for this monument will add to the attrac- a 
tiveness and usefulness of the historic. site— _ | . : 


‘That a plain white marble monument ne carving or decoration bei? 
placed over. the Srave, east and west as follows: 
ae : . “Length 8 feet. 
Width 4 feet, 
- ; Height 3 feet. | 
| The whole to be set on a marble base extending 2 feet out pevond rie 
- the monument all around, but. said base not to be more than. six — 
-. inches above the ground. a 
*' Itis my hope that. my dear wie will on her déath be buried there 
| also, and that the monument contain no device c or inscription except = 
_ the following on the south side: es Riles 
| . FRANKLIN DELAN O ROO SEVELE 


1882 - 19 | 
_ ANNA ELEANOR ROOSEVELT | 
| 1884 ~ 19— : 


Dated December 26, 1937. 


De Mrs. Roosevelt has been so intimately Pier to ae life of a 7 
- husband, she call n hardly aus the “historical significance” in the lan- 
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ie oe of ie Historic Sites Act which ould make her ‘30 eligible 


ie burial beside him, : es Me 
- ee Fowrm Pee, | 
Solictior. | 
Approved: 2 | 
| -Haroxp L. Toxns, 
_ Seoretary. 


| : EXTENT oF - AUTHORITY OF GOVERNOR oF PUERTO RICO IN. 
toa pee _ EXERCISE OF POCKET VETO a 

ae Go of: Puerto Rico — Executive. Authority — Pocket ‘Veto — Bill -=* 

Amended by Legislature After Return by Governor with. se ecagr 

Organic Act. of Puerto Rico. | | 

_ Under section 34 of the Organic ‘Act of March 2, ‘4917 (39 Stat. 951, 960; 48 

U.S. CO. see. 825), the Governor of Puerto Rico has authority to. return to the 

: Legislature with his objections a pill, originally disapproved by him, which = 

_ thereafter was amended and passed by a two-thirds vote. - 

‘In the present case, the Governor. may exercise the. same power through the : 


use of a pocket veto, since the Legislature meanwhile. had adjour ned at ne. 
. F end of a cea: session. oS 


mesg oa is ea Fox 4, 1945. : 

Tom ee OF Cony, Rico. a tanks. - = | 
Reference is made to your letter of May 28, ‘addressed to the Gnder . 
7 Secretary, i in which you request. my opinion as to whether, at the date. 7 
the Legislature adjourned, you possessed authority to object by way 


of pocket veto to bill S. B. 4, entitled “The Reasonable Rents Act” 
or whether your only recourse” is to transmit the bill to the President. 


of the United States, as provided for in section 34 of the Orme Act 


- of Puerto Rico, set out below. - 
It appears that bill 8. B. 4 was ori iaaaily passed. i in the first session 
of the Sixteenth Legislature on March 28. On April 18, you returned — 


7 the bill with your objections, The bill was then amended, and on _ 
April 14 the Legislature passed it as amended by a vote of more than 


 . two- thirds of the members, The Legislature adj ourned the next day, 
- April: NOs. Face : 
In his. letter of May 22, wine Acting ‘Attorney pt of Puerto - 


: - Rico expressed the opinion that you had exercised propery. your 
Pe authority to kall the bill by a pocket veto. He wrote: 


Said 8S. B. 4 after being. repassed py the Legislature was not the ¢ or iginal bill 


ee returned by you on April 13, 1945, and reconsidered by the Legislature in con- | - 


a3 templation of Section 34 of the Organic Act but“an amended bill and therefore. 


a different one the. return of. which was prevented by the adjournment. of the 


= ‘Legislature on April 15, 1945. _ One of the imperative implications of Section 34-0 
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of. the Organic Act. is: that the overriding by the sriesiainbune 4 of the Givanoe gs. 

veto to a bill be restricted to a vetoed ‘measure considered as.a unit without —_ 

amendment or change of any kind. | | i. 
In the light, of the foregoing, it is my opinion: tae said s B. 4 as ‘amended 


was pocket. vetoed by you and needs not be sent to the. President for. a cae further da: 


action. 


sel concur in the opinion. Mor the hotel Riis Goal on bach | 
- points. I agree that you possessed authority to return the second bill 
with your objections.. I agree also that this authority. might be 
exercised through a pocket veto, since the adj ournment of the Peet: | 
lature occurred at the end of a session. | 


Section 34 of the Organic Act. of March 2, sort 8 Stat. 951, 96035 
48 U.S. C. sec. 825), provides : | 


No bill. shall be considered or become a ees unieae referr ed bo a. ‘eommittes, 
‘returned therefrom, and printed for the use of the members: ‘Provided, That 
either house may by a majority vote discharge a‘committee from the consideration | 
of a measure and bring it before the body for consideration: ; 
* %* -& Wo bill shall become a law until it. be passed in each ‘House by 2 
majority yea-and-nay vote of all of the members belonging: to. such house and 
entered upon the journal and be approved by the’ governor within ten days there- 
_.after. If-when a bill that has been passed is presented to the governor for his 
signature he approves the same, he shall sign it; or if not, he shall return it, 
with his objections, to the house in which it originated, which: house shall enter 
his objections at large on its journal and proceed: to reconsider it. If, after such | 
reconsideration, two-thirds of all the members of that house shall : ‘agree to pass 
the same. it shall be sent, together with the objections, to the other: house, by 
which it shall likewise be reconsidered, and if approved by two-thirds of all the 
members of that house it shall be sent to the governor, who, in case he shall then 
not approve, shall transmit the same to the President of the United States. ee 

[Italics supplied.] - 8 


The bill, which was Voted upon by a more than two-thirds majority, 
“was not #hé Same as that to which you objected. Hence, your veto of 
the oripinal bill was never overruled by a two-thirds majority and the 
vetoed bill remained ‘dead. - Consequently, the “amended” bill. could 
no longer be treated as identical with the original bill. The fact that _ 
this “amended” bill was not introduced as a new bill, did not alter ine , 
fact that it constituted a new bill. s ie 
‘Strangely enough, the legal question. involved here. (which could 7 
also have arisen under the Constitution ‘of the United States or that. 


of many of the States) geems never to have been dealt with. j inany = 
2 litigated case, either Federal or State, nor has it been: discussed i in any: 


7 oe treatise * or article * on constitutional has There is, however, : 


See: Watson, “pe ‘Constitution of the’ United Staites,” " vol. I, pp. - gbs-a80: (1910); re 
Willoughby, “The Constitutional Law of. the’ United: ‘States,’ vol. IL: (24: ed.}, .sec.: 867, 
"pp. 657-662; C. K. Burdick, “The Law of the American, Constitution, ” pp.. 8t-84. | es 


. also, Berdahl,-“The President's. Veto of Private. Bills, ” 52. Pol. Sei. a 508 (1987), im 


“which the following statement appears : 
“Students of American government have given sob letncle little attention to: the 
peer ‘veto noes The textbooks contain. oe ape most cursory examination: off ay 
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a precedent for the conclusion that a bill amended after being vetoed 
is not identical with the original bill. . According to Cannon’s Prece- 
dents of the House of Representatives (1936), § 1114, pp. 185-186, - 
A. R. 16460 (the Army appropriation bill) was returned by the 
President of the United States with his objections. When on August 
18, 1916, the President’s message’on the return of the bill was read, 

: Mr. James Hay, of Virginia, moved that the message he referred io 
the Committee on Military Affairs. The motion was agreed to, and 
the Committee made no report thereon. Thus the old bill ad in 
Committee. On August 22, on motion of Mr. Hay, the rules were 
suspended and the same bill, but with the provision objected to by the - 
President omitted and carrying a new number, was passed as H. RB. 
17498, This treatment of H. R. 16460, after the exercise of the veto 
power by the President of the United States, shows that Congress did. 
not consider the second bill, which was in fact an amended bill, as 
identical with the ériginalbill:. . And this was so even though the only 
change was the striking of the matter objected to by the President. 

| The Constitution of eee i aca provides that a oe which 


the commentaries do little more than repeat the phraseology of “fhe: Constitution, and 
the one attempt ata comprehensive study was made nearly fifty years ago.” 
2On the veto power of the President, the following articles have appeared; EH. C 
Mason, “The Veto Power—Its Origin, Development and Function in the Government 
of the United States” (Harvard Historical Monographs, No. 1); Katherine A. Towle, 
“The Presidential Veto Since 1889,” 31 Am. Pol. Sci, Rev. 51 (1937) ; ; Richard _M, 
Boeckel, “The Veto Power of the President, " in Hditorial Research Reports, vol. LI, No. 21 
. - (December 16, 1982); Clarence A. Berdahl, “The President’s Veto of. Private Bills,” 52 
‘Pol. Sci. Q. 505 (1937); Barnett, “The Executive Control.of the Legislature,” 41 Am. 
-L. Rey, (215, 384 (1907); H. A, Peterson, ‘Veto Power of Illinois Governor,” 6 John Mar- 
shall L. Q. 277 (1940--41) ; &. R. . Negley, “The Executive Veto in a 38 am. Pol. Sci. 
Rev. 1049 (1989). | : ce 2 
- *The Constitution of Virginia, Article V, Section 76, provides: - 
__ “Every. bill which shall have pagsed thé.genate and house of delegates: shall, hetore it 
* becémes a law, be presented to the governor. If he approve, he shall. sign it; but, if 
not, he may return it with his objections. to the house in which it originated, which 
shall enter the objections at- ‘large on its journal and proceed to reconsider the same. 
-If,-after such consideration, two-thirds of the members present, which two- thirds shall 
include a majority - -of the members. elected to that house, shall agree to pass the bill, 
it shall be sent,. together with the objections, to the other house, by which it shall like- — 
Wise be reconsidered, and if approved by two-thirds. of all the members present, which 
two- thirds shal] include a majority of the members elected to that house, it shall become | 
a law, notwithstanding the objections. The governor shall have the power to veto any 
particular item or items of.an appropriation bill, but the veto shall not affect the item 
“or items to which he does not object.-. The. item or items objected to shall not take effect. 
: except in the manner heretofore provided in this section as to bills returned to the 
E general assembly without: his. ‘approval. If he approve the general purpose. of any bill, 
bat: disapprove any part. or parts: ‘thereof, he may return it, with. recommendations 
‘for its amendment, to the house in which it- originated: whereupon the same proceeding 
. Shall. be had :in ‘both houses upon the bill.and his recommendations in relation to its 
amendment ag is above | ‘provided. in’ relation. to a bill which . he shall have returned 
without his approval, and with his objections thereto ; provided, that if after such. 
is ‘ reconsideration;. both. houses, ‘by.‘a vote of :a:majority of the members present in each, | 
--? shall’agree to amend the bill in accordance with his recommendation in relation thereto, 
* Or either house by such vote shall -fail or. refuse to so amend: it, then, and in either 
case the bill shall be again ‘sent to him;- and he may act neon it as if it. were > then 
before 1 him for’ ‘the ss Pes ci A da A ; : ; oo 
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. | a Geek ead by the. ‘agen: and’ afterwards: amended by: thie SY: 
| Legislature shall be considered as an original bill, so that the Gover- 


nor may exercise his veto power-again. This provision seems merely - 

to clarify a status which, under the reasoning of this opinion, would 

have existed in the ce of such a provision, 9 

a ‘Having reached the conclusion that under the ‘Organic. Act of 
' Puerto Rico you possessed authority to object to the “amended” bill, 

a further legal question is presented as to whether you could exerbise. 
-your veto power by a so- -called pocket veto, that i is, by omitting to 

sign the bill. Section 34 of the Organic Act of Puerto ne ee Stat. ne 
. 951, 960; 48 U.S.C. sec, 825) provides: a 


| * 2° * Tf any bill Shall not bé returned by the governor within ten days 
a ( Sundays excepted) after it shall have been presented to him, it shall be a. law 


Le in like manner as if he had signed | it, unless the legislature by’ adjournment 


“prevents its return, in which ease it shall be-a law if ‘signed by the governor — 

‘within: thir ty days after receipt-by-him ; otherwise it shall not be a law. is en Te 
According to this section; you had ‘atithority to pocket-veto. the bill 
“if the Legislature of Puerto Rico by ‘its adjournment prevented you 
“from returning the bill.. It is well established in connection with a — 
similar provision in the Constitution of the United States that an 
adjournment of Congress at the end of a session prevents the Presi-. 
‘dent of the United States from returning the bill, and consequently 
it will not become a law without his signature. Pocket Veto Case 


io (Okanogan Indians v. United States), 279 U. 8. 655 (1929). Since, 


in your case, the Legislature adjourned at the end of a regular ses- 
gion on the final day permitted by statute (44 Stat. 1420; 48 U. S. C. 
sec. 817), your authority to pocket-veto the bill is clear. | 
‘For your guidance in the future, I might add that if the: idjo ourn- 
ment had occurred during a session of the Legislature, the legal situa- 
tion would be more doubtful. In such a case the majority view seems 
to be that the President of the United States or the Governor of 
Puerto Rico is not prevented from returning the bill. Wright V. 
United States, 302 U. 8. 583 (1938).4. This view has been shared by 
the Supreme Court of Puerto Rico in Pacheco v. Zequeira, o7 PL RR. 
192 (1919), and i in Quebradiltas v. Eweoutive ae 20 P. R. R. 188 
(1919). 
A few courts have held that even a teinporary recess ‘of the Législa- 
‘ture prevents the executive from returning the bill: Jn re Public 
| Utility Board, 83 N. J. L. 308, 84 Atl. 706 (1912) ; People ex rél. Har- 
less v. Hatch, 33 Tl. 9 (1863) ; ‘State ex nél. Corbett v. South Norwalk, 
77 Conn. 257, 58 Atl. 759 (1904). ‘See, also, 64 A. Ti. R. 1446, 1450. 
This minority, view was — By the Fir st t Cireuit oe of f Appeals | 


a Numerous cases, on. the point appear i in. 82. L ea. 54 at seq. 2998). 
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in Povo aie Detain Co. v. People a Pots Rico, a F, (24) 484 | 
- (1981), 3 in regard to section 34 of the Organic Act of Puerto Rico. In 


4 ~ that case the First Circuit Court of Appeals relied on dicta of the 


Supreme Court of the United States in the Pocket Veto Case. How- 
ever, as those dicta were discarded by the Supreme Court in the de- 
cision of Wright v. United States, the Porto Fico se ia Co. case 3 
no longer seems to be good authority. ae oe 
 Fowzur Harrrr, 

| Solicitor. ' 


UNITED STATES CULTURAL- COOPERATION PROGRAM 


“United States Government-Sponsored Training Programs—Foreign Na- . 
-tionals—Not Employees of United States—Programs and Procedures | 
| (1) Department of State, (2) International Training Administration, 

_.- Inc., (3) Department of the Interior. 


Nationals of for eign. governments received for ating under programs spon: 
sored by the Government of the United States are in no sense employees ‘of 
that . Government, and hence are not legally required to execute oaths of 
office or other ‘papers common to appointment in the service of the Unies 


‘States. : 
There is snigle lega] author ity for placement within the Interior Department 


- of trainee nationals of other governments certified to it by either the De- — 
.. partment of State or the International Training Administration, Inc. _ 
nee The United States Cultural-Cooperation Program and regulations of the _ 
| Department of State reviewed. The nature and scope of operations of the 

» International Training Administration, Ine., reviewed. 


ws Sune 19, 1945. 


7 THE SECRETARY OF THE INTERIOR. 
My Dear Mr. Secrerary: The Director of Personnel, by a memo-_ 
randum of May 18, has.requested my opinion on the’ legal basis for. 
the placement of certain trainee nationals of foreign governments 
in the Department without requiring the execution of formal appoint- 
ment papers. The memorandum transmitted certain informative — 
‘material in connection with the program of the International Train-_ 
ing. Administration, Inc., which places young men from foreign na- 
tions. with various agencies of the Federal Government and with 
private concerns for the purpose. of receiving special types of train- 
ing. The Director of Personnel. states that: heretofore the Interior — 
, ‘Department from‘time to time: has, with the approval of the Depart- 
ment of. ‘State, placed young men ‘from friendly foreign nations as- 
‘signed’ to it for training purpéses and that in each: instance ‘the 
Department has. issued, an appartment, 9 without, compensation | and | 


BAD > UNITED | STATES CULTURAL-COOPERATION PROGRAM «BS. 
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has required each trainee to execute the oath of office a other ap- Wee. 


J ‘pointment papers usually required of new employees. The Inter-_ 
national Training Administration, ies questions une - necessity for 


this procedure. 


| It is my. opinion that these Geaintes: are. in no ‘sense ‘ennayes. 7 
‘of the United ‘States: and. that there: is.ample legal authority for 
their placement in the various bureaus of the Department without 


4, - going through the processes required of formal appointees, such as 


the execution of oaths of office and appointment papers, whether the _ 
‘request to place them originates with the Department of State. or 


with the International Training Administration, Inc. 


"The basic legal authority for the placement, of all trainees oe he 
’ from the various treaties, resolutions, declarations, and recommenda- _ 


; tions signed by. participating governments, implemented by various a a 
statutory enactments of the Congress, Executive orders, and regula- 
tions issued pursuant thereto to further the program of the United é.* 


States Government for cultural cooperation with other governments. 
Wartime exigencies have considerably expanded the program, with 
consequent complication of the authorizations and procedures, ; 
‘Since no. coordinated review of the program as it affects the Depart-_ 
‘ment’s personnel administration appears to have been made to. date, 

‘it. is believed desirable, at the risk of extending somewhat this opinion, | 
‘to review its development chronologically, with particular emphasis _ 
_ upon that portion pertaining to the immediate problem of the Di- 
rector of Personnel. Because of the increasingly prominent role of 
_ the International Training Administration, Inc. in the carrying out 
, oe of the. ‘program, 1 its activities sone will be reviewed. 


ie 


On Decrabae 93, 1936, a (Gonyention for the Pp ucen of ce 3 
| American Galtugal Relations” was signed at Buenos Aires by the re-\ 
spective plenipotentiaries of the United States of America and the 20_ 
other American Republics represented at the Inter- Amefican ‘Con- : 
| ference for the Maintenance of Peace held at that city. The conven-— 

tion provided for an “exchange of professors, teachers, and students — 
among the American countries, as wellas * * * the encourage- | 
ment of a closer. relationship between unofficial organizations which — 


_ exert.an influence. onthe formation.of public.opinion .* *. *..The 


| | a : convention. was, ratified’ by the President, on the advice of the Senate, 
July 15; 1937. It provides in pertinent: part that every “year ‘each 
- participating government shall award to two graduate students or 


7 teachers of each other country a fellowship for the ensuing scholastic — 
— year, which shall provide tuition and subsidiary. Sapo and main- 
989840528. | | - | ! 
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tenance at an institution of ae heanihae to be decorated by the | 
country awarding the fellowship, through such agency as may seem to. 
it appropriate, with provision for traveling and other incidental ex- | 
- penses, and that each government agrees to encourage, by appropriate. 
means, the interchange of students and teachers of institutions within © 
its territory and ‘these of the other contracting countries duri ring the 


- usual vacation periods (article I); outlines the procedure for the 


nomination, selection, and. qualifying provisions for. awarding the 
fellowships: (article II) ; provides for repatriation for any reason at 
the expense of the nominating government (article TI) ; requires a 
complete list of full professors available for exchange service from the 
outstanding universities, scientific institutions, and technical schools _ 
of each country, and the method of paying their expenses and salaries : 


: (article IV), ete. 


‘By departmental order of July o7, 1938, there was cree in the 
Department of State the Division of Cultural Cooperation (formerly 7 
known as the Division of Cultural Relations, and the Division of — 
Science, Education, and Art), to have “general charge of official inter- 
national activities of this Department with respect to cultural rela- 
tions, embracing the exchange of professors, teachers, and students,” 
ete. It further provided that “A primary function of the Division 
will be to serve as a clearing-house and coordinating agency. for the 

activities of private agencies in the field of cultural relations. The — 
_- efforts of the Division will have relation to nations in all parts of the 

~ world, but during the initial phase of its program, particular atten-_ 

tion will be given to the other American Republics.” In May 1938, 
pursuant to the direction of President Roosevelt, there was established 
by the Department of State the Tntardeparunental Committee on Co- — 
operation with the American Republics, now known as the Interde- | 
partmental Committee on Cultural and Scientific Cooperation, com- — 
posed of representatives of 18 departments and agencies, namely, the 
Departments of State, Treasury, Interior, Agriculture, Commerce, and 

‘Labor, and the Library of Congress, the Smithsonian Institution, the | 

Federal Communications Commission, the United States Maritime 
- Commission, the Export-Import Bank, the National Emergency Coun- 

cil, and the Civil Aeronautics Authority. There have been added the ~ 
_ Departments of Justice, Navy, the Bureau of the Budget, the Federal 

‘Security Agency, the Federal Works Agency; the Foreign. Economic — 
| Administration, National Archives, and the Office of the Coordinator 

-of Inter-American Affairs. (United States Government Manual, 
1045. ) On November 10, 1938, the Committee submitted to the Presi- 

dent a report embodying. recommendations: and a detailed program of 

“cooperative projects. On April 7, 1939, the Secretary of State advised © 

the President that “the recommendations | in this POpOrt are 1 in accord- 


ry aaa UNITED STATES: CULTURAL~ “COOPERATION . PROGRAM ary a 
June 19, 1945 | | | 


ance with treaties, resolutions, declarations, and recommendation oe 
signed by all of the twenty-one American Republics at the Inter-Amer- - 
ican Conference for the Maintenance of Peace held at. Buenos Aires, 


Argentina, in 1936, ard at:the Eighth International Conference of 


_ American States held at Lima, Peru, | in 1988.” On the basis of. these — 
actions there was draft ed a bill which became the act of August 9, 

1989 (53. Stat. eas 22 U. 8. C. sec. oe It provided, | in part as 

follows (section ls , hee or er re a 


“That in order ‘to pander ‘closer and more. effective the relationship. Heeween - 


.. the American. republics. the President of: the. United States is her eby authorized, 


subject to such appropr iations as are made available for the purpose, to utilize 
-the services of the departments, agencies, and independent establishments .of 
the Government in carrying out the reciprocal undertakings. and cooperative 3 
purposes enunciated in: the. treaties, resolutions, declarations, and | recommen- 
dations signed by all of the twenty-one American republics at. the Inter -American 
Conference for the Maintenance ‘Of Peace held at Buenos Aires, Argentina, in 
1936, and at the Eighth International Conference: of American: States. held at 
Lima, Peru, in 1938." 


~ All funds for carrying out ns purposes Sof the above legislation are 
‘made available to the Department. of State and are later allotted by 
that Department to the various other departments, agencies, and 
bureaus cooperating in the program. Prior to December 22, 1944, 
such appropriations had not provided for cooperative undertakings 
“with other than the countries heretofore indicated. On that date, 
however, the Congress approved. an act making appropriations to. 
supply | deficiencies and to. provide supplemental appropriations for 
the fiscal years ending June 30,1945, and June 30, 1946, and for other 
ice ae ats expanded t the ‘Operative field of the Pee °y in- 


4 1 The act of June 24, 1938 (52 Stat. 1084), as amended by the act of July 44, 1941 | 
. €55 Stat. 589; 20 Ue S.C. see; 221), authorized the President by Ixecutive order to- 


. 7 provide for the: instruction of citizens of the American republics, with or without. charge, 


at professional educational institutions and schools maintained and administered by the 
; Government of the United States or by. departments or agencies thereof. be 
Related legislation comprising a part of the over-all cooperative program is the ‘act of — 
. May 25, 1988 (52 Stat. 442; 5 U. S. C.: see. 118e), providing, in. part, as follows: 


- “That the President: of. the United States’ be,.and hereby is, authorized, whenever he a 


finds that the public. interest Tenders. such a course advisable, upon agreement with the | 
government. of any other American Republic or the government of the Commonwealth 
of the Philippine Islands, or the Government of Liberia, if such government is. desirous 
of: obtaining the services of a person. having special ‘scientific or other technical or | 
. professional qualifications,.* * *- to detail for temporary: service of not exceeding 
one year, under such government any. such EERO es the employ of the Government: of 
the United States whose services can be spared : a 


The act of May 3, 1989 (53 Stat:: 652), . amended this’ statute. ta’ provide foe. acceptance . 


by the Government of the-United. Statés of funds offered in advance or as reimbursement 
_for payment in whole or in’ part of the expenses of such details. ' Details of employees. to 


. . countries not covered by the foregoing statutes are effected by special legislation. See, 


+ @ g.,. the act of June 29: 1940 (54 Stat. 691). The procedural details in. connection with. 
. the statutes cited in. this footnote were Peter oe by the: ae ecRteeney, ‘in age Order 
‘No. 9190, of ore 2, 1942 (RP, R, 8101). ae 
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eas me Title a3 en of State, Pansies Bains Inter- 


national Obligations, among other items, the following: 


~ Cultural relations with China and the neighboring countries and countries | 
of the Near East and Africa: For all expenses, without regard to section 8709 | 
of the Revised Statutes, necessary to enable the. Secretary of State inde-. 
pendently or in cooperation with other agencies of the Government to carry out: - 
a. program of. cultural. relations: with China and the: neighboring. countries and. 
with.countries. of the. Near East and Afri ica, fiscal -year: 1945, $600, 000 (payable 
from the appropriation “Hmergency fund for the President,” -contained in the 
: First Supplemental ms nas Defense Appropriation Act, 1943, as. pupplemiented 
and amended) * * - [58 Stat. 853, 870.] | 


On August 91, 1944, the Department of State sssued Dae 
‘Regulation 1 with respect to “Payments to and on Behalf of Partici- _ 
pants in the Cultural-Cooperation Program, ” which superseded all — 
previous regulations on the subject (9 F. R. 10243). : Ene regula- | 
tions provide in pertinent part as follows: | 


$28.1 Definitions.—For the purpose of these regulations the eee terms. 
shall have the meanings here given: 

(a) Cultural-cooperation program of the. Department of State. —AIl_ pro-- 
_ grams in the field of international cultural relations and technical and cul- 
tural cooperation in connection with which payments are made direct by the | 
‘Department of. State, as well’as similar ‘program | carried out by other Gov- 
ernment departments and agencies and ‘by private organizations with funds 
appropriated or allocated to the Department of State when these regulations 
apply under the provisions of § 28.2 (a) and (b) of this chapter. For conven- 
ience the cultural-cooperation program of the Department of State will some- 
times hereinafter be referred to as the “program,” and the Department of State 
will sometimes be referred to as the Department.” 

(0) Participants——Persons taking part- in the program. in one of the cate- 
gories defined in paragraphs (c) and (d) of this section, including both citi- 
zeDs of the: United States and of the other countries with which the program 
is carried on. oe : 

(c) Leaders ep yaleusous and instructors, persons .of influence, ‘and Detsoiis 
of outstanding accomplishment or possessing special qualifications in a pro- 
fessional, technical, cultural, or other: specialized field, who may, however, 
‘Independently or incidentally engage in research or study without thereby being: 
necessarily classed as students as that term is hereinafter defined. 

.  (@) Students. —Students, internes:in public service and other technical and 

professional fields, tr ainees,. holders of fellowships, and other persons engaged 

primarily in ‘pursuing courses of formal study ¢ or guided research or training. 
ae ie ne *. gg 2. Pes: oF 

§ 28.2 Applicabitity of these regulations under special: circumstances—(a) : 
. Funds administered by ls aed department or agency. «These regulations poe 7 


sy Pievicusly, the Fish and: Wildlife Services. of. the Interior Departmen had issiied:- regus 


| lations: governing fishery .fellowships for students. from the éther American ' Republics, 


which were. approved by- the Secretary of. the Interior on January - 26, 1942; and the .. 
Secretary of State on March 5, 1942 (7 F. R. 2517). On December 30, 1944, the Director _ 


of the Fish and Wildlife. Service,. with similar approval by the Secretaries of the two. 


- Departments, rescinded those regulations and provided that thereafter the Fish and 
Wildlife Service would be governed by the Department of State regulations of August 
21,1944 (9 F, R. 10243). The eecacaial of the Interior. did’ not otherwise have formal 
a se ee governing such matters. 
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| “not apply” i peviments made to or on behalf of pact iniits ‘from funds appropri- | 
ated or allocated. to the Department of State and transferred by the Depart- : 
2 ment: to. some’ other’ department, agency, or. independent establishment of the 
Government by transfer. appropriation warrant unless the terms of the transfer - 
provide that such regulations shall apply in whole or in part or with such. modi- 


: fications as may. be Pee in each case to meet ae exigencies of ane — 


| particular situation. | - 
(6) Funds administered by an. institution or sfabtiy —These regulations shall 


apply. to payments made to or on behalf of. participants from funds appropriated rer a 


or allocated. to the Depar tment and administered by an institution, facility,. or 


: organization in accordance with the terms of a contract or grant made by the 


| -Department with or to such institution, facility, or organization, unless the 
terms of such contract. or grant provide. that these regulations are not to be — 
| considered applicable or that they. are to be applied with such modifications : 
as may be mesg Ped in | each: case to meet the. exigencies of the: ale eal 

situation. | : : 3 

(e) Subsequent Géproprictions. or allobations: —These copulatione shall dpty 
to: payments made by the. Department of State with respect to appropriations or 
allocations which may hereafter be made to the Department for the ‘program, So 
far as these regulations are not inconsistent therewith. | | 

In my opinion there is nothing i in any of the foregoing authoriza- 
tions which suggests that the trainees brought: to the. United States 
thereunder are to be regarded j in any way as employees of the ee 
ment. It accordingly is improper to issue to them ° ‘appointments” i 
the service of the United States and to require them to execute the mit 
_ oath of office and other forms: incident to such appointment. 5 A repre- 
sentative of the State Department. advises me that that Department, 
1s strongly of this view and that it discourages all unnecessary paper 
work in connection with the placement of such trainees, not only © 
within, and immediately by, the State Department, but also by all other 
| Government open when. the fact of such practice. ¢ comes to its 
attention, : 

The State. Department regulations quoted above recognize , that a 
| funds made available for the cooperative program: may beadmiinistered 
by another department or agency (§ 28.2 (a@)), or by an institution, | 


facility, or organization in accordance with the terms of a contract | 7 


. or grant made by the State Department thereto (§ 28.2 (6)). Ifad-. . 
ministered by. a Government: pert the regulations are stated 1 not to 


3 Even where sececanel may properly: be regarded as pels to a aarendi extent employees Ao 


of the United States, such procedure is not required. On July 18, 1938, the Comptroller 


General advised the Secretary of State that personnel employed and paid from a joint ° * 


fund to which contributions are made by more than one country, provided -to calry out: 


_ 8 international agreements, treaties, etc., involving an undertaking common to more ‘than 


one’ government of which the United States Government is only one, are not officers or. 


: employees of the “Government of the United States” ‘within the meaning of the prohibition ~ | ; 3 


in the Appropriation Act for the Department of State: for the. fiscal year: 1939. (52 Stat,» 
289); against the ‘use of the funds appropriated thereby ‘to pay “the ‘compensation: of any 


_officer or employee. of the Government of the United States * “a # - ynless such. officer -_ 


_ or employee is a citizen of the United States.” See 18 Comp. ae. ae 60 ey) ; see, si : 
6 id. 69 ; ibid., 112, 113 (1926). 
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_ apply “unless the terms of the transfer peeuide that sich regulations 
shall apply i in whole or in part or with such modifications as may be © 
_ prescribed in each case to meet the exigencies of the particular situa- 
tion,” | . administered by a private agency, the regulations “shall. 
i: apply * unless the terms of such contract or grant provide | 
that. ae caida are not to be considered applicable or that they — 
are to be applied with such modifications as may be prescribed : in each 
case to meet the exigencies of the particular. situation.” | 
- A representative of the International ‘Training Administration, 
 Ine., has advised that. it clears with the State Department programs 
for the placement, j in the United States of trainee nationals of other 
countries. While the Department of the Interior, in an instance 
where funds appropriated or allocated to the Department. of State 


and transferred by that Department to the Interior Department by. 


transfer appropriation warrant not specifically providing that such 
regulations should apply in whole or in part, probably could estab- 
lish additional procedural requirements for entrance of trainees placed 
under those funds into the Department, such procedure would be 
legally unnecessary and would. appear to be wholly out of harmony . 
with the general nature of the cooperative: program to which the 
Department i is committed. aie , : 


| — i: 

The International Training Administration, Inc., is a private serv- 
1¢e agency which is officially recognized as playing a highly important: 
part in the advancement of the international cooperation program 
referred to above. The nature and scope of its activities were well 
- stated by the Acting Commissioner of Internal Revenue i in a letter 
addressed to the Administration on 1. September 22, 1944, After a 


me In addition to Snteeeeutings and wenouintinus had directly with the Department of 
State, the Department of the Interior has indicated its” recognition of the part being 
played by the International Training Administration, Inc., in advancing the cooperative 


program, On April 6, the Acting porneee. informed the President of the Administration ne 


that— — 
. “The potential interest of agencies. in ‘the Desarenent” Siher: than ine Bureau of 
. Mines, in the activities of your organization has prompted Dr. Sayer s, Director, Bureau 
of Mines, to bring to my attention your letter of March 8 relating specifically to the — 
training program for Chinese technicians, whet was the subject of an informal couter: 
ence held in the office of Dr. Sayers on March 8. 
“The proposal set forth in your letter with er to. ecoperation of the arent of 
. Mines in the form. of placement within the Bureau, or facilitating suitable training 
in private industry, for approximately 150 qualified Chinese technicians has the approval 
of this Department. The Bureau of Mines is authorized to participate in the program | 
involving Chinese technicians with the understanding that your proposal has the 
zee endorsement of the State Department, and that all expenses involved in connection. 
_ -with this project as a whole will be borne by. the International Training Administration, | 
Incorporated, or by some agency other than the Bureau ‘of Mines.” 
; 8 -_ a. is _ s ef ek 
The State Department indorsement was received on May 30.. (See footnote 5.) 
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i statement: to the effect that i in the opinion of that office “the aes. 

| performed by the nationals of other countries while receiving train- — 

' ing in the United States under the programs conducted by the Inter- 
‘national Training Administration, Inc., in the manner outlined above, | 

do not constitute ‘employment’ as that ane is defined in the Federal | 

Insurance Contributions Act and the Federal Unemployment Tax 

Act,” and that “Accordingly, the Federal. employment taxes are not 


applicable with respect to such, services,” a ee Commissioner ee 


stated : 
agen Ue ee the Tntep American Trade acai was Poudsa: in: anise 1941 | 


as a project of the Office of the Coordinator of. Inter-American Affairs for the 7 


purpose of bringing young men from the other American republics to the United. 
States for practical training and” experience. ‘The Inter-American Trade Sehol- . 
arship proceeded to create the necessary machinery to select, supervise, provide 
orientation for, and place trainees with industry. For the selection of. can- 
-didates a Trainee Selection Committee was established in each. of the twenty 
other American republics. . The. committees work without compensation - and - 


are composed, in practically all instances, of a representative of United. States . 


industry in the respective: country, the chairman of the Inter-American Develop- 
ment Commission of. that country, and a representative of industry of. the 
country. For the supervision throughout the tenure of the two-year F awards, 
which includes: the submission of regular activities reports and: a final report 
| for evaluation, staff and procedures were set up. For: providing. orientation: in > 
this country the’ cooperation of practically all governmental agencies was en- 
listed, as well as that of numerous private institutions. For. placement. with 
industry in the United States a Placement Advisory. Committee was appointed. 
These steps were taken to insure the best possible training opportunities, | 
“In 1942 the unit known. as the Inter-American Trade Scholarship was redesig- 
nated the. Inter-American. Training Administration, In June .1943. the Inter. 


ae American Training Administration was made a: division of. the Inter-American - 


Development Commission. As part of this international organization the Train- 
ing Administration was able to make its operations more easily available to 
‘private industry and governmental agencies. “In addition, under the. Expanded 
Training Program, plans were being made that entities using the services of 
‘the Training Administration should pay both direct and administrative costs 


| involved, which prior to such time had been borne by the Coordinator of Inter- 
' American Affairs, Arrangements were made, with the approval and cooperation 
of the Inter-American Development Commission and the Coordinator of Inter- 


American Affairs, for the conversion of the Training. Administration, its funds, 


' “activities, and personnel into a private, nonprofit, membership corporation, ee 
chartered in the State of. Delaware under the name of International Training 


Administration, Inc, The certificate of incorporation was filed on June 19,1944, - 

As a private institution, the International Training Administration, Inc., is. 
servicing training programs involving not: only nationals of countries in the 
Western Hemisphere, but also nationals of all other countries. The Coordinator 
_ of Inter-American Affairs has advised that the Wxtended Training Program, 
-as well as other training programs ‘of his office, is now being serviced by the 


International | Training Administration, Inc. and that the corporation will 
* continue without breach the servicing, handling, and carrying out of training 


; prog grams which it was handling under the name of the Inter-American. Train- - 
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ing Administration. it appears that the programs serviced - the corporation — 
- are conducted in substantially the same manner as the ‘program, outlined above, 
of the Inter-American ‘Trade. Scholarship and of the Inter-American ‘Training 
| Administration ‘prior ‘to incorporation. | 7 a 


Se * * ° a *- , 9 Fe Oe ee 
~The General Counsel for the Administration has submitted a.con- 
: tract, dated J anuary 19, 1945, entered. into between the Treasury De- 
- partment, acting as agent on the Foreign Economic Administration, 

and ‘the International Training Administration, Inc., as a typical — 

example of the nature of contractual agreements ea into between. 
the Government and the Administration for its services.’ As further 
evidence of the official: recognition of the nature of the Administra-. 

- tion, as well as the status of the trainees sought to be placed by it, the 
General Counsel also supplied ‘a letter of July 26, 1944, from the 

Deputy. Commissioner of Internal: Revenue, Treasury: Department, 
advising that the Administration is exempted from Federal.income: 
tax; a letter of August 10, 1944, from the Acting General Counsel 

of thé War Manpower Cominco. advising that in the opinion of 

the Commission the relationship established between the recipient of 

a training scholarship under the Administration’s program and the 
Government agencies or private industrial concerns from whom he is 

recelving his training: does not constitute an employment relationship 

within the meaning of War Manpower Commission regulations and 
employment stabilization programs, and that payments made to such 
trainees are considered to be in the nature of scholarships rather than 
wages, such services as are performed by the trainees being merely. 
incidental to their training; a letter of January 4, 1945, from the Com- 
missioner of Internal Revenue, to the effect that: amounts paid. by 
private industrial organizations in the United States to nationals of 
other countries while receiving training in the United States under 
the programs conducted by the Administration “do not constitute - 
compensation for labor or personal services performed in the United 

- States within the meaning of section 119 (a) (3) of the Internal Reve- 

ee Cade and are, therefore, not subject to the Federal income tax. 


eSussuane toa ontarencs eenbeted held May 10, 1945, among representatives: of the 
Foreign Economic Administration, the International Training Administration, Inc., and’ 
_ the Bureau. of Reclamation, at which time it was indicated that the Interior Department 
wished to receive written assurance from the Department of State that assistance afforded 
to the Chinese trainées to be placed under this contract with the International Training. 


Administration, Ine., would: be to the interest of the United States Government, the ; 


Acting Secretary of State made the following: statement in a letter to ihe Secretary of the 
Interior on May 380: 3 - 

“The Department of State has examined the contract aa deseribed and concurs in 
'. the view ‘therein. expressed: that its execution: ‘will further the prosecution of the war, : 


-...and finds that this program . for the training ‘of 1,200 Chinese. citizens, which ig to be. : : 


administered by the International Training Administration, Ine. ey under present condi- 
tions, will be in the interest of the United States Gover nment. . . Accordingly, the Depart- , 
ment. of State will appreciate assistance by the Department of the Interior | in appro 
priate placement: of qualifice Chinese technicians.” . sf 7 
e PY WS aig abs SA Pn s ee ee ot 
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The ee paid #6 the trainees under the circumstances ced in ee 
the } programs conducted under the auspices of the International Train- 


ing Administration, Inc., are considered. as in the nature of scholar- 
ships, rather than compensation for services”; a letter of January 5, 


1945, from the Assistant Commissioner, Immigration and Natarsliza: - 
tion Service, outlining the procedures to be followed with respect to - | 
_ aliens entering the United States to participate in industrial training — | 


programs under the auspices of the Administration; a letter of Febru- 


ary 1, from the Deputy Commissioner of Tntarnal Revenue, holding 


_ programs of the Administration “constitute ordinary and necessary 


. expenditures directly connected with or pertaining to the trade or 


business of such industrial concerns and are, therefore, business ex- 
ue deductible from gross income on their Federal income tax re- 


turns”; a letter of February 1, from the Acting Director, Foreign 7 
Funds Control, Treasury Department, advising that the Department ‘ 


- had authorized the Collector of Customs at: San Pedro, California, 


be that the amounts paid by industrial concerns to the trainees under the _ 


and would authorize Collectors of Customs at all ports of entry © : 


throughout the United States, to permit each. Chinese student trainee 


entering the United States aden the supervision and jurisdiction of 


the Administration to retain United States currency of an aggregate 


- value not exceeding $300, and that the Department would be “pleased 
to give separate consideration to a relaxation-of the currency import 


‘requirements in connection with nationals of other countries who may. 
enter the United States in the Tuture under yout student oe 7 


_ program.” 


Ina letter of ‘April 18 to the: Pecan of. ie Administration, Sec- : 


| retary of State Stettinius commented as follows : : 


_ Your organization has contributed much to good ‘international aanerstanding | 
' . and it is hoped that your efforts toward that. admirable goal may be successfully __ 
continued. In the past, the training-in-industry ‘programs of the International _ — 


aa ‘Training Administration have assuredly been. in the. national interest, and its. =~ 
: continued collaboration with governmental, agencies yrenen appropriate chan- 


nels. is cordially recommended. 
, Many. of the functions of your organization have no. doubt ‘become ‘eutiie, 
aa the. Department . assumes that they will. be.carried on in accordance. with 


established procedures. The Department quite. naturally continues - to wish - | 


a 


to be informed well in advance of. programs which may involve understandings . 


with. other governments or foreign entities such as. those now under way Or _ 
being considered by you in connection with the eight governments mentioned in. 
your letter in reference. To form a judgment in regard to any proposed train- 


ing program, the Department will require detailed information, including © the 


method by which the trainees will be selected and supervised, the places where . 


the training will be given so far as this. can. be determined in advance, the status | 
_ of trainees at the time of selection and the occupations for which they are > being ; 
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- trained, the source from which the program is to be financed and the contem- | 
plated length of the training period, together with other data the need for Which 
may. arise. . 

’ The: Division of Cultural Cooperation is correctly named by. you as he logical © 
point of clearance for matters: pertaining to training. in industry. As in. the 
past, it will continue to clear your programs witbin. the Department and with 
Selective Service. In the Division, the Secretariat of the. Interdepartmental . 
Committee on Cultural and Scientific Cooperation should be your initial point 
‘of contact with all government agencies both for transmitting information and 
for receiving assistance in questions relating to your program. where interna- 
tional commitments or negotiations are involved. | 

Be assured that every care will be aiforded toward assisting to maintain 
_, your splendid record of achievement. | 7 | 


Since the trainees presently sought to be placed by the Thtsiiationsl 
Training Administration, Inc., in connection with Government-spon- 
sored programs may be regarded, so far as placement. in the Depart-_ 
ment is concerned, as already having been cleared in the same manner 
as trainees placed directly by the Department of State, there accord-- 
ingly is no legal necessity for their being required to execute any 
additional papers in the nature of. appointments upon entering the 
Department. Placement of trainees in Government establishments. 


under privately sponsored programs may present further questions = 


_ which it is deemed unnecessary to anticipate here, inasmuch as all 
of the trainees presently sought to be placed appear to be. connected | 
with the apenas Government- “sponsored programs. _ | 


ConciusioON, = 


| er specifically the points raised in the sneinorandunn from 
the Director of Personnel, I accordingly conclude that under the 
authorities reviewed above (1) nationals of foreign governments re- — 
ceived for training under programs: sponsored by the Government: of 
the United States are in no sense employees of that Government, and — 
hence are not legally required to execute oaths of office or other papers © 
common to appointment in the service of the United States; and (2) 
that there is ample legal authority for placement within the Depart- 
ment of such trainee nationals of other governments certified to it by 
either the Department of State or r the International ee Ad- 
ministration, Ine. - | 


Fowrnr Farrer, | 
Solicitor. 
sheer | 
_ _Harorp L. IcKEs, 
Secretary. 
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Mineral Leasing Act—Regulations—Known. Geologic st tructuxe—Definition | 
and Redefinition by Geological Survey. . _ eee es | 
- Under regulations of the ‘Department (48 corr 192. 3) the Geological iis: 


performs the Secretary's function of determining the boundaries of the . 


- structure of an oil or gas field within the meaning of section 82 of the 
Mineral Leasing Act (30. U. 8. C. sec. 189), and an inadvertent listing of 
land for noncompetitive lease by. the Commissioner or any employee of the - 
Land Office is ineffectual to modify ‘the Survey’s determination. Redefini- 
tions by. the Survey are prepared formally and copies, together with new 
maps. or diagrams, . forwarded to the. Commissioner for distribution to 7 
proper local land offices. 7 . 


‘Mineral Leasing Aaa S Anthorty to Lease Known oil Lands 
. Only by Competitive Bid. 3 , 
‘Section 17 of the Mineral Leasing Act, as anounced (30 U. Ss. Cc. sec. 206), . 


authorizes the Secretary, in his discretion, to lease lands‘known or ‘believed — 


to contain oil or gas only by competitive bid; hence a notification. to an 
applicant that he las. been successful in a drawing among applicants for 


known oil lands inadvertently listed for noncompetitive bid-confers no 


- right upon him, and he cannot be heard to complain that the “lease” which 
~he does not: have must be canceled by court action in accordance with ‘the... 
last sentence of section 17. ee : 


| ‘Mineral Leasing Act—Effect of Notice of Availability of Lands for Lease. ; 


. Nothing in. the Mineral Leasing Act of February 25, 1920, as amended (30. 

U.S. G. sec. 181 et seqg.), or its numerous administrative and judicial in-. 

ae terpretations, indicates that a notice posted by the Land Office concerning 
~~ the availability of lands for oil. or gas Tease constitutes an: ir revocable offer: 
of the lands or creates any rights in those who may respond, s 


Mineral Leasing Act—Definition of Structure. - 


"The: fact that the land at the time of application is within the known produc: | 
Ing: structure of an. oil and gas. field, and not the fact whether notice of | 
7 designation has been given théreof by the filing of maps and diagranis in’ 
the local office, as prescribed by the oil and gas regulations oa ee 28), 
deter mines the allowability ofthe application. 


Mineral Leasing Act—Rights to Noncompetitive Lease. 


No rights are initiated or conferred upon a successful applicant for the land” 7 


at a drawing for a. noncompetitive lease where the offering was. without 


authority. Notice. to such applicant of the subsequent offer of the land» to oo 


ee Sai ia bidding is not. ther ‘efore necessary. 
APPEAL FROM THE GENERAL LAND. OFFICE 


“Mark J, Davis, Jr. appeals from the Caminesianer eran of 7 
er 5, 1944, fea his oil and gas lease. application, Buffalo 
_ 038561, filed April 11, 1944, with respect to that portion of the land 
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- within the known geologic structure of the Lamb Anticline field as 


defined March 12,1925. 


. Certain Wyoming lands peourié available for Teas on April 19, 
. 1944, due to the final cancellation of oil and gas permits. covering - 
‘them, and a notice to that effect was posted in the district land office. 


_ Appellant’s application was one of a number considered as filed — 7 


~ simultaneously i in response to that. notice, and as a result of the sub-- 
~ sequent drawing Davis was informed he:was first as to all lands for 
which he had applied. However, the lands listed as available for — 


- noncompetitive leasing erroneously included certain lots which, while —__ 
subject. to permit since 1922, had since 1925 been within. the known is 


geologic structure of the Lamb Anticline field. They were. again 
listed in a notice of sale by competitive bid set. for August. 7, 1944, 


under section 17 of the Mineral Leasing Act, as amended by the - 


act of August 21, 1935 (49 Stat. 674; 30 U. S. C. sec. 226). On 
J uly 25, 1944, Die filed a-protest to the offering of said lands for 
sale. By decision of August 5, 1944, the Commissioner dismissed that: 
protest and held that Davis was entitled. to noncompetitive leases 
to the balance of the: lands. From that, decision Davas: ee on 
the grounds Pa < 


1. That. the Commissioner’ s suthor ization to. the ere to ‘list expiring per- 
mits and make notations on the records of his office that the lands were open to. — 
noncompetitive lease in effect: modified. the 1925 definition of the Lamb Anticline 
field, and when ‘the Commissioner ‘subsequently approved. the advertisement of 

_ the same land for competitive bid, he was making a retr oactive decision. 

2 That applicant’s rights became vested when he was notified that. he was the 
No. 1 applicant to the lands for which he had applied, and that in accordance’ 
with 30 U.S. G. sec. 226 his “lease” as to that portion of the: land containing. 
known deposits was cancellable only by court action. | 

8. That the case of Wann v. Ickes, 92 F. (2d) 215 (1987 ie. cited by the Commis- 
sioner, is eeu since ‘Wann was not “invited” sg apply for the lands: 


7 there involved. 


ae venir Aree to bass some e right on an : yan cnt listing ty 
2 fe noncompetitive lease of the lands in controversy. Section 32 of — 
the Mineral Leasing Act (act of F ebruary 25, 1920, 41 Stat. 437, 4503; 

30 U.S. C. sec. 189), authorizes the Secretary “to = and. determine 


the boundary lines of any structure, or oil or gas field” for the purposes 
—. of the act.. -Administratively, the Geological Survey performs this. 


function of the Secretary. Section 192.8, 43 Code of Federal Regu-. 
lations, provides that the Survey shall define the boundaries of the. | 


* geological structure of a producing oil or gas field and that maps or 


_ diagrams showing these boundaries shall be placed on file in the dis- _ 
trict land offices... No inadvertent action by the Commissioner or any | 
- employes of the Land Office 3 is effectual to modify the Survey's S deter- 
- 4 See’ Buffalo- 019322, oll and gas prospecting spentitt issued to Maveeret pieaeoit J uly : 


| 14, 1922, and canceled April 12, 1944, after the matter of issuing. poate leases aaved 
as of. December 81, 1938, ‘bad been closed. ae 


a -_  % . | September 18, 1945 4 | 
7 tiation, When the boniapee of a structure are Tiddified, the Sur- 


_. .vey prepares a, formal redefinition of the structure with a new map or | 
diagram, and forwards. copies to the Commissioner for distribution - 


to the proper local land offices. ‘This degree. of formality practically a 


~ precludes. bona fide reliance upon clerical errors or. oversights by the — 
General Land Office. with reference to the known oil character of - 
public lands.’ | 


Bi. ‘A poaflant could ‘acquire: no vested right to the en own” eee ot 


av | _ by virtue of the notification that he was successful at the drawing, since 


the Secretary is without authority under the statute to lease such lands 


except by competitive bid (section 17 of the act of February 25,1920, 


-as amended; 30.U. S. C. sec. 226). George C. Vournas, 56 1. D, 390, 
894. (1938). . The last sentence of section 17. refers to the cancellation 


- | of certain leases by court action. Appellant, of course, has no. lease, | 
and, as-we have stated, there is no sothonty.) mm law for the j issuance to 


him of a lease to the Jands | in: controversy. . | _ 

_. 8. It-is not. apparent how the.-pésted notice “Gnviting” applications 

| - distinguishes this case from the holding 4 in Wann v. Ickes, | supra, iD 
which no notice of availability was given. .That case held that the 


- Secretary’s definition of an oil structure, based on information known 


i _at the time the application. was filed but actually made after filing, 


_ ‘denied to applicant no rights and 1 was binding upon. the courts. _ Also, . . 


_ the Court of Appeals for the District of Columbia pointed out (p. 
217)—what has frequently been held—that leases under the-act--are 
permissive with the. Secretary. Delbert E ugene Foreman, A. 23985, | 
January 31, 1945; Carlion Beal, A. 23731, January 17, 1944 ene 
reported), and authorities there ae ‘Nothing i in the Mineral Leas- 


ing Act or the many decisions construing it supports the proposition. 


ae that a posted notice. concerning the availability of certain lands for 


lease constitutes an irrevocable offer of the lands, or creates 5.any, rights eae 


in those who may respond,» 
The decision of the. Commissioner i is affirmed. 


Osea L. oe | 
Assis tant Secretary. - 


i. 7 MOTION FOR ‘REHEARING 


| Depaananat, decision of J une 20, 1945, ‘affintied. he se eouhs of 
_ the application, Buffalo 038561, of Mark J. Davis, Jr., fora noncom- — 
petitive oil and gas:lease: to ‘the’ extent of certain. ots which had, 
since March 12, 1995; been: within: the known structure of the ea: ai 


 Anticline field as defined by the Geological Survey. | o.; 
These lots had been inadvertently | included by the Co aii ener: Fs 
7 of the General Land Office i In a, a list of lands available for ence DOR: eo 
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tive leases in for 1944, and as a result of a an Bebvicen simul- | 
taneous applicants, Davis, whose application embraced the lots, was” 
~ notified that he drew No, 1 as to all the lands for which he had 
applied. In view of the fact that the said lots were within the known 
structure of the Lamb Anticline gas field, they were among those 
_.Jisted, under section 17 of the Mineral Leasing Act, as amended (30° 
U.S. C. see, 226), ina notice of sale by competitive bid, and the sale — 
set. for August. 7, 1944. Against. this listing Davis. filed a. protest. 
“which the. Commissioner dismissed. 
In affirmance, the Department ruled adversely on the foplicanve 
‘contention that his rights to a lease became. vested when notified he: 
was the successful drawer. It was held, in substance, that no inad- 
-‘vertent: action of the Commissioner is effectual to modify the Survey’ Ss 
determination; that 43 Code of Federal Regulations 192.3, providing 
-. for the definition of the boundaries of geologic structures of a pro- 
‘ducing oil and gas field and that maps and diagrams showing such 
boundaries be filed in the local offices, precluded bona fide reliance © 
upon clerical errors:and oversights i in ‘the General Land Office as to 


-- known. oil character of public land; that the Secretary had no au- 


thority to lease the lands in question except by competitive bidding; 
hae the granting of leases under the act is permissive with the Secre- 
tary; that a posted notice concerning the availability of certain land 
for lease does not constitute an irrevocable offer or create any ments 

in those who may respond. | 
Davis has filed a | motion for rehearing: He contends that— 


| I 
The determination of the boundary lines of the Lamb Anticline was not a 
; completed act until August 21, 1944. | 


| , ; TT: 3 : 

Applicant has a right to dispr ove the determination of the boundary classi-. 
fying the Lamb Anticline as a producing oil and gas field. =. : 

~ In support of the first contention it is stated: 


.  # *  * Tt was not until August 21, 1944, that a map or diagram was saea 
- on: file in the District Land Office and not until then was there a a defini-. 


. _ tion of the Lamb Anticline. 


The purpose and effect: of the ae 43 CFR 192.3 were mee baed a 
_in the decision. The Department has held (George Gen. A. 24000, : 
May 28, (1945) that— | : | | 
: . The. fact that the. land at the time of application is within the known pro- 
- ducing structure of. an oil and gas field, and not the fact. whether. Notice | of © 
| designation has been given thereof by the filing of maps and: diagrams: in the 
local office, ag prescribed by the oil and gas regulations (48 Code - Federal | 
eee 192. 8), evens the allowability of the ere : 
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There is no good reason or authority for the proposition asserted 
by the movant that the filing of the diagram of a structure in the 
local office, as prescribed in the afore-mentioned regulation, is as es-_ 
_ sential to. the effectiveness of a definition thereof as the filing of a 
plat of survey of public lands in the local office is essential to’ the 
effectiveness of a survey. There is nothing in the regulation that 
implies that the designation becomes effective: only upon filing thereof, 


“As to the complaint that the land was offered for competitive bids be 
without notice to the applicant, as the offering for noncompetitive 


- lease and subsequent drawing was without authority, movant initi- 
- ated no rights in the land, and none were conferred. The rules as: 
to the necessity of previous notice to cancel entries or other filings | 
where valid rights are obtained are not applicable. The movant was 
duly ‘notified of the Dro tanto rejection of his application and the | 
‘reason therefor. = © | 
As to the second’ contention, the: movant relies upon: the eae : 
applied in Arthur K. Lee et al. 51 L. D. 119 (1925) ; John McF ayden 
etal. 51 L. D.-486 (1926) ; Ohie Ou Co. et di. v. W. P. Kissinger, Yale 


— OW Corp.; 58 I. D. 753 (1944). 


These cases are not applicable. They dealt with the question of 
the rights under mining locations to lands classified as coal lands. 
‘The principle was there enunciated that the mere classification of. 
land as.coal land does not bar location of the land under the mining 
law for nonmetallic minerals unless the land in fact: possess value for 
coal, and that a mineral claimant is entitled to an opportunity to show 
‘that: such classification was erroneous. On the other hand, the de- 
términation of the boundaries of structures of producing oil and gas 
fields is a matter which was specifically entrusted to. the Secretary 
. (section 32 of the Mineral Leasing Act of February 25, 1920, 41 Stat. 
487, 450; 80 U. S. C. sec. 189; see, also, 43 CFR 192. 3). and the j issuance . 
of leases under the Mineral ue Act | is ae with. the = 
Secretary. | Bee, We Ee 
There is nothing in ie motion that: warrants oy change in the deci 
gion. The motion 1 is therefore see | oy 
| : oo. evens “Oscar L, Cuapaian, a 
an Assistant Secretary. 
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Beiontl apmetead Entry—Volstead Dr ainage Act {—~Withdinwals. 


- Where an applicant for a second homestead entry on land subject to he Vol- 
| stead Drainage Act but withdrawn from homestead entry meets all the 
_ Statutory requirements for making a Volstead entry and secuting a Volstead 
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"patent, ‘he has a right eer the State in which the land is situated has a sight 
° tO demand the issuance of a Volstead patent to the ape iicant os = 4 


APPEAL FROM THE GENERAL LAND OFEIOE 


Baca L. Palm, of Wannaska, Minnesota, has appealed infor- 
mally from the decision of the Acting Assistant, Commissioner of the 
General Land Office made on November 26, 1943, ‘rejecting Palm’s ap- . 
plication, .G. L. O. 08365, for second homestead entry of certain Red 
Lake ceded lands situate in Roseau County and described as follows: 
'T. 159 N., R. 40 W., 5th P.M. » Minnesota, sec. 2%, NOME and lot. 
83 91.09 acres. - 

The: ‘decision pointed ‘out that these lands 7 were -caded lands. of the 2 
Red Lake Indian Reservation, appraised « at’ $1.25 per acre, and that on — 
September 19, 1934, they had been withdrawn from entry. by order of 


the Sacrebary. of the Interior pending their permanent restor ation to 

_ tribal ownership under section 3.of the. Indian. Reorganization. Act of 
June 18, 1934 (48, Stat. 984; 25 U 2 C. sec. 468), subject, however, 40 

* “existing valid rights. . | as 
~ The decision also ae a on: a 12, 1919, diese lend” 


‘had been “sold” by the State of Minnesota. for drainage charges in — 
pursuance of the Volstead Act. of. May 20, 1908 (35 Stat. 169; 43° 

| U. S. CG. sec. 1023); that on October 27, 1941, the auditor of Rosai. | 
- County had reported that as of that date Gack drainage charges 


- amounted to. $494.96 and that if these were not paid by December — i 


| ae 1941, a penalty: of 10 percent was to be added; and that: after said — 
Desamber Ist, the total of $544.46 would have to he paid before entry 


7 of the lands could be allowed (48 Code of Federal Regulations 
118.252). 


The seasons ee are that. at Palm’ s egiese Tend Office ‘ 
action on his application had been suspended i in order that applicant _ 
might try to obtain’ from the county board some adjustment of the © 
drainage tax due; and that on August 5, 19492, the Roseau County 
auditor had reported that there were then no-tax liens existing against - 
the lands. The Land Office decision provided its own een : 
of this. absence of liens by saying in paragraph 4: 

* * * This information was based on.the erroneous entries on. the County 
books to the effect that lands assessed or sold for drainage charges under the 
act of May 20, 1908, have been forfeited to the State for nonpayment of drainage 
 tawes and by such forfeiture have been cleared of liens. The ceded Indian 
lands cannot be forfeited to the State. and. the liens arising under the Volstead 
Act of May 20, 1908, still exist. [Italics ‘supplied. > 
The 5th and 6th paragraphs of the decision, here numbered for 

convenience in reference, ¥ were in npaxe as follows. | 
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5. “The Department held on August 12, 1942, that such lands [lien:hurdened.: © 
lands] were no longer subject to homestead entry but that. mey may. be entered, 
under the Volstead Act.” * 7 2S. 

6. “In view thereof, the homestead application is ‘rejected, 9 a 


Palm immediately filed an informal aa In part, this was as 
follows: : 


a ea | ‘feel I have done ever ything you say I needed to. eee ee 
allowed. * * *, JT understood that if I took care of all drainage charges. 
* %* * application would be allowed. 

‘I took it up with the County board and got adjustment on drainage taxes, 
and sent you a notice to that effect, that there were no longer any tax liens 
against land described in my application. 

When I got your decision of Nov. 26, I went into. the County seat. xe again 
ascertain that. there were no taxes left: against said land, and got certificates 


filled. out and. executed by the County officers at Court house. * ban 8 Tam. 


sending herewith these Certificates, by ‘the. County Auditor; and Register ‘of 
‘Deeds, and. hope this is the information you need to: allow. .my entry. - 

I have done my best the best I know how, and know. you have. done and wat - 
do the same, So hope this will clear this case Up. 


With this appeal, Palm sent a certificate from’ the eotinty: ete | 


‘exititled “Certificate Releasing Ditch Liens.” Numbered 1087 wv this. 
was executed December 10, 1943, and reads as follows: . | 
I, 0. A. Brager, Auditor of said County, do her eby certify that full cee 
has been made of the amount heretofore levied by the County’ of Roseau: to. - 
pay the expense of the construction of Judicial Ditch No. 63 upon. the following | 
described lands-situate in said County, to wit: NEMASE A, and-Lot 3 of Section 
27, Township 159.N. of Range 40 W. : 
THEREFORE, in consideration of the ‘payment in. full of. said ‘assessments, 
I, O. A. Brager, do hereby release the said lands from the lien of said assess- 
ment recorded in Book.116-of Miscellaneous at Page 312-822 andthe Register: 
of Deeds of said County? is authorized and pouuee to 9 discharge the: ‘same. ‘vot 
record. : | eg 7 | Ss 
On the back of this certificate was an endorsement by the oe of 
deeds that the certificate had been filed for record in his office on - 
December 10, 1943, and was ay recorded in Book 187 of Satis- 
factions, on page 623. : 
As the Commissioner’s decision pointed out, the lands SORE by 
Palm are among the many thousands of acres of United States, lands 
in Minnesota, both public and ceded Indian lands, entered and un- 
entered, which became affected by the Volstead. Drainage Act of 
“May 20, 1908, and the disposal of which became dependent in large 
~part -upon the: proceedings. had under..the authority of that act. 
_ Concerning these tracts, therefore, the sole question here involved is 
whether in the circumstances of this case there have arisen under the 
Volstead Act any rights which, bauer the een withdrawal , 


* Solicttor's opinion, August 12, 1942, 58 t. D. 65, a ees ie co 
939840—52-—9 | | 
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- above mentioned, would except the tracts from the withdrawal and a 


require the United States to issue a patent to Palm. 

7 The answer to this question calls for consideration of the terms of 
the Volstead Act in relation to the facts of this case. The Commis- 

sioner’s decision, however, neither states the question nor discusses 

the act. Referring to the lien-burdened lands, it merely says: 


' The ‘Department held on August 12, 1942, that such lands were no longer | 


subject: to homestead ony but that they may. be: entered : under: the: Volstead: 


Act. 
And then without <intie the holding, it rejects Palm’s ey aa 
tion as being for homestead entry of lien-burdened lands. The De- 

partment finds that in thus deciding the Commissioner failed to give ~ 
consideration to all the rights arising in this case by virtue of the 

Volstead Act, a fact which will appear from the following’ review . 


of this controlling law, as interpreted by the Department on August 


12, 1942, in the Solicitor’s opinion of that date (footnote 1, supra). 
The Volstead Act of May 20, 1908, was passed at the instance of _ 
_ Minnesota Representatives in. the Congress. For some: years the . 


Minnesota. delegation had been trying to persuade the Congress. to 


parallel the statute for Federal reclamation of arid lands by irriga~ 
tion * with a statute for Federal reclamation of wet lands by drainage. 
They, were unsuccessful, however, and when in April 1908 the Flint 
bill*.for Federal drainage failed of passage, they offered a bill ap- 
plicable to Minnesota alone and permitting Minnesota to reclaim ' 
under its own law the wet United. States lands in that State. The © 
Volstead Act’ resulted. ..It is a “reference” statute, adopting; : by. % 
- general reference only, the compatible portions of Minnesota law in 
the fields of drainage and taxation. Because of awkward drafting 
and the general terms of this adoption feature, it has been one of the 
most involved and least understood laws on the Federal statute books * 
and has brought about the very confusion as to the two sovereignties 
predicted in debate by its congressional opponents. 
_. “The purpose of the act was to enable the State of Minnesota to 
_make..available.for agriculture the extensive areas of unutilized,. 
mar shy land belonging to the United States in northern Minnesota, 
to promote their settlement.by responsible farmers, and to bring - the 
resulting farms into the revenue-producing structure of the State. 
For this purpose the act authorized the State of Minnesota to drain 
the United States lands under those State laws which related to the 
| ee of Swamp and. overflowed lands es agricultural purposes. | 


Pact of Tune 17, 1902 (32. Stat. 388). ae 
'3'§: 4855, 60th Cong., 1st sess., introduced February 3, 1908; by. Senator Flint, See, ‘also, 
_ H.R. 16007, 59th Cong., ist sess., introduced March 1, 1906, by Representative. Steenerson, 
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For the costs of such drainage operations the act expressly declined — 
to place any responsibility upon the United States; but in order to_ 


assist the State, it provided a workable legal system, based on the — 


State’s tax collection law, through the operation of which, entirely 
- independently of the United States Treasury, the State might hope 


“to be-reimbursed for its drainage expenditures. .To this end'the,act. 


authorized the State to assess the drained lands, to impose liens 
_ thereon, and to collect the charges due or to enforce them by piate 


_ tax sales. 


These acts were. all to be performed in complies with secs eae | 


of the Volstead Act and with such compatible parts of Minnesota’s - - 


then existing drainage and tax laws as the Volstead Act by general 
reference adopted. In the case of entered lands, the liens were to be 


_ collected from the homestead entryman, as if he were a private owner. 7 


In the case of unentered lands or of entered lands becoming delinquent, 
* the procedure was to be that of trying to find through tax sales some- 


-- one. who-would pay: the. :charges.. The delinquent lands were’to: bes ' 


offered at public tax sale and‘sold’to any qualified purchaser willing 
to satisfy the liens and pay the purchase price of the lands to the Fed- 
eral Government, together with its fees and commissions. If no such 
purchasers appeared at the public sale, the State-was'to “bid in” the 
lands and hold them in the hope that some purchaser would appear to 
| satisfy the liens at private sale by the State. | 
‘This procedure of “bidding in,” or “sale,” of the Government lands : 


to the State did not mean that an actual sale occurred and that title. 


passed to the State. The State tax law in force in 1908, which under 


the rules concerning Federal reference statutes was: the only tax law 


adopted, subsequent amendments notwithstanding, did not permit the 
State to acquire title to any tax-delinquent or unredeemed lands at 
any time. However, even if the State law had authorized the for- 


-feiture of such lands to the State, that: authorization would have been . 
of no effect as regards these United States lands, for it would have — 


been incompatible with the terms of the Volstead Act and. therefore 


would not have been adopted by the act, for the disposition of the pub- ian 


~ Jic domain lies within the exclusive jurisdiction of the Congress, and 


: in the Volstead Act the Congress contemplated and, provided for trans- 


fer of the Government’s title in the encumbered lands by United. 
States patent only. This therefore no State law could change or affect. — 


Accordingly, when United States lands are bid in by. the State and — 


held in the hope of assignment to some subsequent purchaser: at private 


sale, their title does not go to the State but continues in the United | 


States regardless of the length of time dtiring which the State may 
have to hold the lands before a purchaser appears: -When_ such a 
purchaser does appear and meets the requirements, the title passes 
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to him not out of this State by. State tax feed but out of the United 
States by. United States. patent, 

The qualified individual satisfying the liens at the tax shies men- 
tioned, whether public or private, is not a homestead entryman. He 
does not act under the homestead law and is not subject to its require- 


ments of residence and improvements. Seeking the lands under the 


: quite different terms of the Volstead Act, he is a Volstead purchaser, 
or Volstead entryman, and upon proof oF satisfaction of the liens and — 


- full cash payment for the lands he becomes entitled to receive Volstead 


patent, namely, United States patent issued under the terms of the Vol- 
stead Act. A further important feature, frequently overlooked, is — 
that. as soon as the individual meets the statutory conditions the se- 
curity right of the State matures, and the State becomes entitled to 
have the procedures which the Volstead Act authorized for its benefit 
completed by United States i issuance of Volstead patent to the Volstead -_ 
purchaser. ane 2 

These two rights, ee they ripen, are ri ihe to Volstead entry and 
| patent. and not to homestead entry and patent. It results, therefore, 
that they will except any lands to which they attach from. withdrawal 
from Volstead entry and patent but not from homestead entry and 
patent. For it is a well-established rule that rights to a particular 
form of disposition of public lands bar withdrawal of the lands to- 
which they attach from that form of disposition but do not bar with- | 
drawal from any other form of disposition under the public-land laws. 

- This does not mean that Volstead entry was preferable to homestead. 
entry. From the State’s point of view, homestead entry of the as- 
sessed lands was desirable, because in the entryman there would be a — 
known debtor from whom the State might hope to collect the liens 
without resort to tax sales and their uncertain outcome. But the fact 

that homestead entry was desirable did not mean that the act gave the 
State a right toit. Indeed, what the act was intended to provide was 
_ asubstitute for homestead entry, a right to the full operation of a pro- 
cedure whereby i in the person of a possible purchaser at tax sales a 
substitute for a homestead entryman might be found when lands were 
unentered or an existing entryman had defaulted. Hence, in the face 
of a withdrawal the State’s saving right i is to the Volstead procedure, | 
not to the procedure of homestead. entry. 

In the light of this exposition, it is pertinent now to poner in 
what manner the act has been applied to the lands sought by Palm. 
' ‘According to the record, these tracts were assessed annually for 

20. years, 1917-1936, for. the construction of Judicial Ditch No, 63. 
Being. unentered and without anyone obligated to.pay the liens, they 
became ae and, on. May 12, 1919, were offered at public sale 
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, at Roseau, the county ‘seat. ‘There being no purchaser, the lands 

were bid in by the State of Minnesota. Throughout the 26 years | 


since then they have been held by the State, awaiting settlement of. 


the liens by some Volstead purchaser from the State or by some 
homestead entryman if one should appear while homestead entry 
was still permitted. | Despite the lapse of time, the title to the tracts 


and therefore the control of them have remained in the United States, 


in accordance with the legal principles explained above. 
_ On. September 19, 1984, as has been seen, the Department, with a 
view to restoration of the lands to tribal ownership, withdrew from 


entry all the ceded lands that were unreserved and unappropriated, 


subject to existing valid rights. For 6 months it held that this — 
withdrawal barred homestead entry of the encumbered lands except — 
in the case of prior settlement, and on this ground the General 
Land Office rejected Palm’s first application, G. L. O. 05633, for 
homestead entry. It appears that in May 1934, Palm, having learned 


from the Land Office that these lands were open to entry, went upon 


the tr acts and cleared 30 acres. But he did not live on them and he 
did not file his application until October 2, 1934, 13 ‘days after the 
withdrawal. The Land Office held that for latk of residence he had. 
not made settlement and therefore had no right saving the lanids fr om. 
the withdrawal. ~ 4 

On March 18, 1935, however, the Department ruled that the-en- 
‘cumbered lands were ‘not withdrawn from homestead entry. Inter- 


e preting the liens as an appropriation by the State, it held that the 


lands were not “wnappropriated” and therefore were not withdrawn. 
Because of this, the Land Office on June 28, 1935, reinstated Palm’s 
application, doing this of its own motion. Thereafter, Palm ex- 
_ tended his improvements, clearing and cropping more land, building 

a small house and a barn, worth about $300, and paying some install- 
ments due on the purchase price. Then, confronted with a State 


ditch lien of nearly $900 on lands that were being sold for. $213.86 - 


and unable to pay such! a price for what in other locations would 
- have been a free homestead, Palm had to abandon his entry ® and 
| thereby forfeit the moneys which he had already paid. a 
- Despite this second misfortune, Palm did not give up hope of 


getting the land. Learning that the State might help him'to satisfy 


_the ditch tax by making some adjustment, he wrote the Land Office 
in March 1940 about refiling for part of the land. But now Palm_ 


ran against.a third snag. By this time the Land Office was -question- _ 


ing the ruling of March 1935, and while awaiting a new decision - 


5 Roseau County auditor's report, G. L. O, Mise. 863352, envelope 14. 
6 Canceled March 8, 1940. 
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it was suspending applications for homestead entry of the encum- _ 
bered lands. For nearly a year, therefore, Palm delayed action. 
But when by December 30, 1940, no new ruling had been made, he 
filed the. application i in. the present case, G. L. 0. 08365, for second 


~-" homestead. entry: of’ part: of his: original. claim, namely,. 91.09. acres... 


instead of the 171.09 first entered. 
_ Having suspended such applications, the. Land Office at first took 


no action on Palm’s new papers. Then, late in 1941, the 1935 ruling 


not yet having been revoked, the Land Office took up the case. It 


ascertained from the Roseau County auditor the amount of the liens -— 


and notified Palm.of the sums to be paid. Further, at Palm’s re- 
quest it gave him successively three 60-day extensions of time for — 
-- payment in order that he might conduct and complete his negotiations 
_ for‘ satisfaction “of the liens. “On Juné-10, 1942,..Palm wrote that - 
he had “taken care of the taxes” and. later sent the auditor’s state- 
ment of August 2, 1942, certifying that there were no existing tax liens. 

On August 12, 1942, the Department’s new ruling was handed down 
in the Solicitor’s opinion of that date.’ Its interpretation of the 
Volstead Act has been outlined above in this decision. In pursuance 
thereof, the Department overruled the administrative holding of 
March 13, 1935. It ruled that the encumbered ceded lands were 
effectively ‘withdrawn from homestead entry. It considered that the 
liens were not an appropriation by the State and that while the act 
gave the State a right to see United States patent issue to whoever 
should fulfill the Volstead conditions, it did not give the State a 
right to the continuance of homestead entry. — Thereafter, on Novem- 
ber 26, 1942, the Land Office rejected Palm’s application for second | 
entry, thus disappointing his hopes for the: fourth time. Its deci- 
“gion, recapitulated above; held, first, that despite the county: auditor’s 
certificate to the contrary the liens on Palm’s claim still existed; and, 
second, that Palm’s application for homestead entry of the ‘with- 
drawn and encumbered lands must be rejected in view of the new 
ruling that withdrawal bars homestead entry of the encumbered © 
. lands although not barring their entry under the Volstead Act. 

As concerns the conclusion that the liens still exist on Palm’s claim, 
the following facts should be noted: It will be recalled that, as above 
explained, the “sale” of these United States tracts to the State for 
delinquent drainage charges did not pass their title to the State in 
- 1919 or at any other time. It appears, however, that the legal prin-_ 
ciples which have been seen above to preclude the State’s appro- 
priation of these lands have of late been wholly overlooked in 
Minnesota and an cep propEaven ee the lands by the State declared. 


t Suen, ee 1. 
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In opinions of January 13 and 26, 1938, the Minnesota iidenee gen- 
eral held that these. United States lands had been. reas to: the | 
_ State2 eka 
Since valid forfeiture’ elves cancellation. of all back taxes “and 
unextended liens for special assessments of all kinds, it was to be ex-_ 
pected that in pursuance of the attorney general’s opinion the appro- 
_ priate county officers would note the alleged forfeiture on their books 
and cancel the liens of record. This some of the counties did, notably 

Lake of the Woods County® Roseau County, however, for reasons 
that do not appear, has not followed the attorney general’s opinion. 
The correspondence with the Roseau County auditor clearly indicates 
that in 1941 and 1942 the liens.on the lands in this case were being ~ 
carried on the county books as quick liens. Had the county con-— 
sidered the liens as having been. extinguished. by an alleged forfeiture, 
the auditor would have been obliged'to report those facts. He could 
not have written such a letter as that of October 27, 1941, presenting - 
an itemized statement covering 20 years and telling the Land Office that — 
at that writing the liens and fees amounted to $494.96 and on December 
1 would be $544.34. Nor would the Land Office then have required 


Palm to pay the liens and given him three separate 60-day extensions 


of time in order to peeouele with the county board their ee | 
ment. 
. As to those negotiations, the correspondence of oe shows con- 
clusively that with the help of a lawyer friend, Mr. H. C. Engebretson 
of Roseau, Palm petitioned the county board for an adjustment’ and 
that it was as a result of those efforts that Palm was able to write on 
June 10, 1942, that he had “taken care of the taxes” and later to submit 
the auditor’ s statement of August 5, 1942, certifying that, there were 
 no'tax liens existing against these iands! 

_ It is clear, therefore, that in its first conclusion the Land Office de- 
cision disregarded facts that were of record and made a wholly unjusti- | 
fied statement when, in referring to the information given in | the 
auditor’s certificate, it said: , | 

* * * This information was based on the erroneous ee on the County 
books to the effect that lands assessed or sold for drainage charges under the act 
of May 20, 1908, have been forfeited to the State for nonpayment. of drainage 


taxes and by such forfeiture have been cleared. of liens. *  * * the liens 
arising under the Uae Act of May 20, 1908, Still evist.  [talics. supplied. 


®* Por brief dines of these opinions see ‘Mason’ 8. Minnesota Statutes 1927, vol. 3, 1940 
Supp., sec, 5620-1314 (footnotes). 

9 See auditor’s letter of July 10, 1941, to G. L. 0. in G. L. O. 08254 ; also appearing as 
appendix III in. Solicitor’s opinion of August 12, 1942, 581. D. 65. 


. - 70For: these extensions see G. L. QO. letters of December 22, 194, ‘March Be and May oe 
. 29, 1942,. in this file (G. Tl. O. 08365). 1 ona ae | 3 
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- The sole conclusion warranted by the record is that no forfeiture was 
noted on the Roseau County books, that the liens were carried there — 


until through Palm’s efforts they were wiped out, and that the auditor’ S 


certificate is correct in stating that the liens do not exist.” - 

The second conclusion likewise was erroneous. In part, it says of 
Palm’s lands, assuming them to be lien burdened, they “were no 
longer subject to homestead entry but * * * they may be entered 
under the Volstead Act.” This, of course, is to say that Palm’s lands 
_ may be entered by one who performs the. conditions of the Volstead 
Act, showing settlement of liens and paying the whole purchase price. 
In effect, Palm himself meets these-conditions. He has negotiated. a 
settlement of the liens, he has submitted proof thereof, and he has 
_ offered the full purchase price to the Land Office.? Thus, although 
nominally an applicant for homestead entry, Palm is really on the 
point of completing what is required of an applicant for Volstead - 
entry. In such circumstances, it is hard to see in what essentials he 
differs from a Volstead: olde or why he should not.be entitled _ 
-_ to receive Volstead patent to the land. This possibility, however, | 
the Land Office did not consider. Failing to recognize that the liens - 
had been extinguished in fact, its decision necessarily failed to take 
account of the fact that this release of the lands resulted from Palm’s 
negotiations with the county board, that the transaction was the 
equivalent of a tax sale; and that upon tender ‘of the full purchase 
price Palm would have met the Volstead conditions and would have © 
become entitled to make Volstead entry of the withdrawn lands. 

Nor did the decision give heed to the State’s rights in the premises. 


It adjudicated the case as if the sole question to be considered was.the — 


right of an individual to: make homestead entry. Yet, as the Depart- 
ment ‘pointed out at some length in the opinion of August 12, 1942, 
the Volstead system although serving the individual was designed 
primarily in the interest of the State, and the State’s interest is as 
~ much bound up in the demand right of the Volstead applicant to the - 
issuance of United States patent as in its own privilege right to con- 
duct.a drainage operation, impose a lien, or hold a tax sale unhindered 
by the United States Government. Accordingly, to the State as well 
as to the Volstead applicant, the Act gives a right to expect United 
States disposition of the lands by Volatead patent when the statutory 
conditions are met. 7 
_ ‘This right of the State is always to be borne in mind and requires 
examination here, In this case the tracts sought are amnong those 


., UIn this connection it will be noted. that the auditor’s certificate submitted by Palm 
with his appeal stated, “full payment hag been made of the amount weretorore levied,” ete. 
42 Bee letter of October 28, tone: G. L. 0. 08365. 
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lands thé drainage of which is generally recognized to have been faulty 
and unsuccessful and most of which in consequence have lain idle and 
- unsought through the years, the liens meanwhile, however, mounting 
to figures out of all proportion to the value of the lands and presenting — 
an ever higher and more effective barrier. to private ownership of the 
lands, as well as to reimbursement of the original assessments. It is — 
 not.surprising, therefore, that from time to time vis-a-vis particular - 
applicants the State should have been willing to adjust liens, by reduc- . 
- tion or even complete extinguishment, in order that: it might finally 
secure those tax-paying owners whom the Volstead Act was designed - 
to find. Particularly is it not surprising that it should have been 
willing to do this in the case of Palm, Palm the only person ever to 
have applied for these tracts in the 29 years since they were first 
| assessed. 
In the Department’s view, such. sugneiia are not. co dieupacile | 


“A with the Volstead Act and do not diminish the State’s rights there- _ 


"under. Nor does-the degree of concession which the State deems ap- 
propriate in par ticular circumstances seem to be a matter of Federal 
concern. In Palm’s case, the State has completely released the lands _ 
from the liens. The papers filed with the Land Office do not give the — 
details or the terms, but the county auditor’s “Certificate Releasing — 


_ Ditch Liens,” filed with Palm’s appeal to the Department and quoted 


on page 71 hereof, states that full payment has been made of the assess-. 
ments and that in consideration of such payment the lands are released | 
from the liens. It would appear that this formal statement of pay- — 
ment tan be accepted without question by the Federal Government, 


made as it is under the seal of a responsible Minnesota official. Accord- | 


ingly, the liens having been. settled, proof of payment having been 


made, and the whole purchase price due having been offered by Palm, — 


the Department considers that the statutory conditions have been met, 
that the State’s Volstead right has matured with Palm’s, and that the 
Government is obligated to issue United States patent: to Palm upon 
his payment of the total purchase money due and the drainage survey, 
charge of 3 cents per acre required by section 8 of the Volstead Act. 
—” In connection with the balance now due from Palm, account will be | 
| talteh of the following facts: 7 
1. The Land Office letter of June 28, 1935; ernstated. Palin’ S first, 
application, G. L. O. 05633, and related to the following subdivisions 
and acreage : . 


—T.159N.,R.40W. 5thP.M, Ea eres. 


sec. 27 ALA) (hh a ere eee een ee aCe one 80 
5 A) LY ee, re eT a ee ee _ 40— 
1c Pes Sate SOB ek plan Mp One YO ee 51.09 
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For this acreage the letter requested Palm to make Payments as 
: follows: - | | 





COniIMISSIOM) 22252045 i ee 4 
: a —— $14.00 
Lot 3, excess of 11.09 acres @ $1.25__.-_.--_-_-------__.--.. 13. 86 
i eh a coe renee Tea 27.86 


Palm complied with the request and paid the full sum on August 2, | 


1935. When making the instant second entry, G. L. O. 08365, on _ 


December 30, 1940, Palm applied for only 91.09 acres, dropping the © 
80 acres in E1,SEl, but retaining the other pub visions: above de- - 
scribed, including the excess acreage in lot 3, for which he has alr eady 
paid the. full purchase price of $13.86. The Indians, having received 
--eredit for this payment, are not entitled to be paid for the excess a — 
‘second time. Accordingly, Palm is not to be charged for the 11.09 — 
acres in Jot 3 in connection with this second entry. ) 4 
9. Land Office letters of August 1, 1939, and November 24, 1939, give 
the impression that Palm paid a sonaiderable additional sum on ac- 
~ count of the total purchase-price of $213.86, for they state the balance 
due as of those dates .to be $128.31.and 52 cents interest.. If this figure 
prove to have been correct, any installments paid by Palm in 1936 
and 1937 on his first entry should, like the sum for the excess acreage, 
be credited to his second entry. The amounts paid will be verified in 
the customary manner and also by consultation with the Indian Office. 
3. Payments made by Palm in connection with his current applica- | 
tion are noted in his letters as follows: 





December 26, 1940----...-__- eta aha $7. 00 

Mini 10 1042s oe ene ee cra enna neers 20. 00 

PUR USL GO, 1082 as Ba et ee eee eee 2.77 
en co ce eee an ee 29.77 | 


_ 4 Palm has, therefore, paid fees and commissions on both applica- 
tions. The total paid exceeds the total due on the current application. 
The excess is to be credited to Palm on account of the purchase.price. _ 
5. There are discrepancies between the Commissioner’s letters of 
November 14, 1941, and J ae 10, (1942, regarding the amount of the 
_ purchase price. ~~ 
The Commissioner will accra what other payments, if any, have 
been made by Palm on account of the purchase price and will deduct 
their total also from the total purchase price due from Palm. He 
will notify Palm of the total cash payment to be made and of the 
period within which it must be made to entitle Palm. to a Patent. 
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” The Commissioner’s decision is reversed, and Cried Sais patent 
will issue to appellant upon his compliance in full with the Com- | 


missioner’ Ss notice above described. | 
Oscar L. ee: : 
Assistant Secretary. 


LOYAL N. MASSEY 
| LEONA MASSEY 
A-23861 ts Decided July 24, 1945 
Enlarged- Homestead Entry—Desert-Land Entry— Withdrawals. 


Desert-land and enlarged-homestead entries cannot be allowed on land with- | 
drawn.as a game refuge by an Executive order which reserved the land 


for the conservation and development of natural wildlife resources and. | 


for the protection and improvement of public grazing lands and natural 
forage resources. The withdrawn land has been segregated from the 
public domain and is not subject to private acquisition under the ae: 
land laws... , | 


APPEAL FROM THE GENERAL LAND OFFICE 


| - Loyal N. Massey and Leona Massey, his wife, both. of. Salt. Laks 
City, have appealed from a decision of the Assistant Commissioner of. 
the General Land Office which, on March 8, 1944, affirmed the regis- 
ter’s rejection of their applications, Carson City 021709 and 0217380, 
filed September 30 and October 4, 1943, for enlarged-homestead entry 
and desert- land entry, respectively. The lands sought are described 
as follows: — 
Carson City 021709, Loyal N. Massey, siaeead homestead, . 
T. 17 8., R. 59 E., M. D. M., Nevada, see. 32, BYSWY, WAS 5. | 
T. 18 §., R. 59 EL, see. 5, WLNE, EANW%A ij | ' 
320.76 acres. 
Carson City 021730, Leona Massey, desert entry, 
T. 18 8., R. 59 E., M. D. M., Nevada, sec. 5, SEYUNEY, Sm, ; sec. 4, 
. WYSWH, NEY,SWY,; , 
| | 520 acres.. an 
sae All ‘are included within Nevada Grazing District No. 5,! ediabliatina 1 
November 38, 1936, and also within the Desert Game Range: estab- 
lished ? May 20, 1936, having been added thereto on August 4, 1948.3 
_ Under section 1 of the Taylor Grazing Act of June 28, 1934 (48 


1 Departmental order, 1 F. R. 1748. 


- 2?Executive Order No. 7373, 1 F. R. 427, issued in pursuance of the President’s ee _ 


under the Constitution, and the act of Tune 25, 1910 (36 Stat. 847), as amended by the 
act of August 24, 1912 (87 Stat. 497 ; 43 U. 8. C. sees. 141-142). 
_ 3 Public Land Order No, 156. (See 8 I. R. 11224 and G. i. O. Mise. 1644535.) 
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Stat. 1269), these lands, being included within a grazing district, 
were withdrawn from all forms of disposal. However, if not other- 
wise reserved, they could be restored to entry upon appropriate classi- 
fication under applicable public-land laws in accordance with section 
- % of that act, as amended by the act of June 26, 1936 (49 Stat. 1976; 
43 :U~ S. C. sec. 315f). The register, finding that the tracts ets 
otherwise withdrawn and reserved by their addition to the Desert. 
_ Game Range above mentioned, held both applications for rejection 
- in notices dated September 30 al October 4, 1948, respectively. 
A letter from Mr. Massey to the United States david office in Carson © 
— City, dated October 25, 1943, and filed November 3, 1948, has been 
treated as an ctyforinal appeal to ‘the <Comrniacionet for both Mr, 
Massey and his wife. . This appeal stated that Massey had spent con- _ 
siderable time and money investigating the agricultural possibilities. 
of these lands. He was convinced of the superlative agri- 
cultural character of their soils, of the certain presence of pump water, _ 


and of the probable presence of artesian water. In effect, Massey _ 


asked permission to drill to establish the soundness of his contention 
that ample water would be found at reasonable depth for development 
- at reasonable cost. He also stated that these lands, being without 
surface water, were useless both for grazing and for wildlife at any 
period of the year but that cultivation of them would attract wildlife. | 
Such cultivation would also greatly aid in the prosecution of the war, _ 
_ supplying local produce to Las Vegas and the surrounding country 
and thus effecting large savings in the gas, oil, rubber, trucking equip- 
ment, shipping charges, and manpower now required by the long haul | 
of 90:percent of the supplies needed by Las Vegas. Implicitly, the ap- 
peal sought elimination of these tracts from the Desert Game Range 
- withdrawal in order that appellants might have a home and an enter- 
‘prise to which their two sons and their son-in-law, all three now in 
service, might return at the end of the war. 
Massey further stated that the Refuge Manager of the Desert Gane 
Refuge shared all his views concerning the lands, and he enclosed a 
copy of the manager’s letter of October 23, 1943, to the Regional 


Director of the Fish and Wildlife Service in Portland, Oregon, about 


these lands. This pointed out that the lands sought were part of 
1,000 acres of old lake-bottom land not being utilized by wildlife. 


This land, it seemed to him, would be suitable for farming, provided 


water could be made available, and small irrigated farms, so much — 
needed here, would greatly increase the value of the area for wildlife, 


particularly upland game birds. The Refuge Manager suggested ex- 


amination of the soils and of the water possibilities with a view to a 
_ farming use of the suitable tracts. His suggestions, he said, had the 
endorsement of the Grazing Service. 7 a | 


x 
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On March 3, 1944, the Ratan Commissionet of the General Land 
| Office affirmed ihe register’s decisions rejecting the applications, point- 
ing out that because of the game-range withdrawal the lands were not 
subject to either type of entry and holding that nothing i in the appeals 
- ‘warranted disturbing the register’s decision. On March 22, 1944, Mr. 
and Mrs. Massey filed with the Departrient. a letter which: has been 
treated as an informal appeal to the Secretary. This appeal repeats 
‘the arguments of the letter of October 25, 1943, set: forth above and 
requests time for appellants to obtain for ane “and department” the . 
information which “the game: department and the grazing -depart- 
ment” can give in favor of the farming use of the lands. ok 
' It is to be-noted that the agencies here referred to as “departments” 
"are not “departments” but only subordinate units of the Department 
of the Interior. They function under the direction of the Secretary 
‘of the Interior reporting to him and furnishing him whatever special — 
‘information al advice they have concerning the matters with which 
he has to deal. Their special knowledge is available also to any 
‘departmental unit that may require it. -In this case, the Secretary 
and the General Land Office are already acquainted with the facts con- 
‘cerning this land and with the official opinion of the agencies con- 
cerned with it, in particular that of the Fish and Wildlife Service. 
It is, Gleretore: unnecessary for appellants to try to obtain informa- | 
tion for the benefit of the Land Office and to be allowed time to do so. 
- As regards appellants’ requests, the Department finds.that consid- 
‘erations of both policy and law. preclude élimination of these lands 
_ from the game range. The Fish and Wildlife Service does not ap- 
‘prove the Refuge Manager’s recommendation to the Regional Direc- 
‘tor. The Service points out that the special farming development 
| proposed is not only very uncertain. of success but would threaten the 
conservation of the big game population of the range and be contrary — 
to the administrative policy of the Service for range management. 


The area in question has been withdrawn especially to preserve the 


hereditary habitat of one of the largest remaining herds of Nelson’s 

- mountain sheep, “Big Horn Sheep,” and to encourage reintroduction: 
of the deer and the antelope which once occupied parts of this region. 
‘Further, the townships embracing the tracks here sought are part of’ 
one of the most vital lambing grounds in the entire game range and. 


should be reserved for that use by the mountain’ sheep. In: addition,.. = 


‘these lands are within the boundaries of N evada Grazing Distr ict No.. 
5 and are subject to livestock grazing under tae super vision and ; 
administration of the Grazing Service. 3 = 

It follows that in the development of the : range the springs and. 
water resources found on it must be reserved for both wildlife and. 

k the livestock foraging on it. Certain necessary springs ‘ ‘and: water 
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‘rights the Fish and Wildlife Service holds. under alin contract, 
_ ahd the present headquarters of the Desert Game Range at Corn 
_ Creek has an artesian well and a good spring. There is no assurance, 
_ however, that the underground waters here could supply both the — 
~ needs ofthe headquarters and the additional demands which would be 
imposed by agricultural enterprises:in the interior basin of the range. — 
Indeed, the Service is apprehensive that any such development here 
would wreck the flow of the water supply which is so indispensable 
to the range administration. In such circumstances, suspension of 
the withdrawal for appellants’ purpose: could not be other than con- 
trary to public interests. 

But even if there were an ample and assured water supply, the law 
does not permit. approval of appellants’ proposal for an agricultural 
development in the interior basin of the range, and the Secretary is 
without legal authority to dispose of the rangelands. This appears - 
from the terms of, Executive Order No. 7373 establishing the Desert 
Game Range.* By: that order the lands described and those subse-— 
quently added were withdrawn from disposal and “reserved and set 
apart for the conservation and development of natural wildlife 
resources and for the protection ne improvement of eae grazing 
lands and natural forage resources.’ | 

In its relation to conservation and wildlife, the range + was placed 
‘under the joint jurisdiction of the Secretaries of the Interior and — 
- Agriculture. In its relation to the public grazing lands to be included 

within the range and to their natural forage resources, the range was 
to be under the exclusive jurisdiction of the Secretary of the Interior 
if and when said lands should be included within a grazing district 
duly established under the Taylor Grazing Act. But those lands 
within the range which had been,or might be purchased by the United 
States for the use of the Secretary of Agriculture for conservation of 
migratory birds or other wildlife were to be under the exclusive admin- 
istration of the Secretary of Agriculture. | 

The order also restricted the use of the natural ere resources of 
the range. It directed that these should be utilized, first to sustain. 
in healthy condition a maximum of 1,800 animals of a primary species, 
namely, Nelson’s mountain sheep, nd then to sustain such members 
of nonpredatory secondary species as might be necessary for balanced 
wildlife population; but inno case; was the consumption of forage 

by the combined wildlife. populations to be allowed to increase the 

‘burden of the range dedicated to the primary species. After satisfac- 
tion of:the needs of the primary and the secondary species, then and 


4 ania: footnote i . 
5S For the statutary authority for the administration of the Desert Gains Range, sea 


the appendix hereto, 
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only then were the forage resources of those lands within i preserve, | 


which had been public grazing lands and were included or to be — | 
included within a Taylor Act grazing district, to be available for _ 


livestock grazing under rules and regulations promulgated by the 


Secretary of the Interior in pursuance of the Taylor Grazing Act. As 

for those lands within the range which were purchased. for wildlife 
conservation, although these were not to be included within a grazing 
district, their forage resources might nevertheless be utilized for 
public grazing purposes to such degree as the Secretary of Agri- 
culture might determine to be compatible with the a of their 
acquisition. 

A further point to be noted.:1s that this order amended: Executive 
Order No. 6910 mentioned in section 7 of the Taylor Act by specifically 
excluding the lands of the game preserve from the operation of the 
directives of that order for classification and other purposes. 

‘From all these considerations, it is clear that the reservations de- 
scribed have effectively segregated the game-preserve lands from the 


public lands, the words “public lands” being the words habitually _ 


used in our legislation to describe such lands as are subject to sale or 
other disposal under general laws, and have appropriated them toa 
- special purpose wholly incompatible with that of final disposal under — 
_.the public-land Jaws. The reservations have, therefore, freed the 
lands from the operation and demands of the public-land laws and 
have made them the absolute property of the Government, no longer | 
‘subject to private acquisition. For the Supreme Court has long held 
that once lands are legally appropriated to some purpose they, from. 
_ that moment, become severed from the mass of public lands, passing 
out of the control of the General Land Office and remaining beyond 
-. it unless in some lawful manner they are returned to its jurisdiction. 
In United States v. Minnesota, 270 VU. S. 181, 206 ein Mr. u ustiee 
Van Devanter summarized the rule as follows: | a a 
* *.  * Jands which have been appropriated or peace for a ‘lawful purpose . 
| are not public and are to be regarded as. impliedly excepted from subsequent. laws, 
grants and disposals which do not specially disclose a purpose to include them. 
See, also, Wilcow v. Jackson, 13 Pet. 498, 518 (1839) ; Scoté v. Carew, — 
196 U.S. 100, 111 (1905) ; Leavenworth, etc., R. R. Co.v. United States, 
92 U.S. 738, 745 (1875) ; Van Leary. Eisele, 126 Fed. 823, 825 (1903). 
It is also clear that the jurisdiction conferred on the Secretary of 


the Interior is for a limited purpose only, namely, the administration 


and protection of the forage resources of the lands and of the ‘use 
| ‘thereof. In no sense does iG constitute a return of the lands to the 


This is true both of the jurisdiction conferred on the Secretary oF: ‘the Interior by. the 
order ereating the range and of that conferred on him by = Reorganization Plan No. if 
as explained in the appendix hereto. 


2 
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Suetay, s jurisdiction for purposes of general control ad final dis- 
posal. The lands, accordingly, are still reserved and are not subject 

to classification and restoration to entry under section 7 of the Taylor 

Grazing Act or to alienation under the public-land Jaws. . 
. Finally, it is to be. emphasized that the lands of the preserve, unlike 
ae lands in Nevada Grazing District No. 5, within which the 
“preserve was included on.November 8, 1936, are encumbered by the 
unlimited usufructuary right created in. the Government as above 
described, namely, the right to have and-enjoy all-the fruits and 
-produce of said lands. ‘This fact alone would be sufficient to prevent. 
the Secretary from restoring the lands for disposal under section 7, 


for there is no “applicable” public-land law authorizing the Secretary - 


to patent lands ‘the usufruct of which remains in the Government. 
See: Dean Willard. Pulsipher, A. 22491 Cason City ORne0E); eee - 


ber 14, 1940 (unreported). 


_ Accordingly, the Commissioner’ S ‘decision i is affirmed. 


Osean: Carman, | 
Assistant enreeny: 


APPENDIX TO. THE Danie: Dnorston 3 In Loyau AND Lowa 


; Massny, A-23861, Carson Crr¥ 021709. anv 021730, IN RE THE Av- a 


"MINISTRATION OF THE Desert GAME Rance IN Nuvapa 


The statutory authority for the administration of the Desert Game: 
Range ‘i in Nevada created by Executive Order No. 7373 of May 20, 
1986 (1 F. Re 427 ), a8 that authority" was distributed between May 20,. 

1986, and July 1, 1939, isasfollows: | 
od. For: administration by the Secretary of the mratne of that. 
part of the range consisting of the public. grazing lands for the: con-. 
servation: of wildlife in connection with grazing districts, see the 
Taylor Grazing Act of v une 28, 1934 (48 Stat. 1269 ; 43 U. 8. C,, ne 


ed, see. 815 et. seg.). 


oh this connections see acces of the Interior file 2-185 (part 4) a 
for letters'as follows: February 20, 1935, Secretary to Chairman: 
Robertson of House Committee on Conservation of Wildlife Re- 
sources; March: 2,°1935, Secretary to Representative Isabella Green- 
way; March 2, 1936, Secretary to the Governor of Oregon.. See, also;,. 
_ file 2-147 (part’ 1), Secretary’s letters of December 10, 1934, concern- 

ing the Denver conferences of February 11-16, 1935, on the adminis: 
tration of the Taylor Grazing Act in its several aspects. — | 

9..For administration by the Secretary of Agriculture of that a 
a the range consisting of lands purchased for the use of the Depart-. 
iment of Agriculture for wildlife conservation purposes, see the Migra- 
tory, Bird Conservation Act of Nebiuary 18, 1929, in particular sec- 
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cere 6 and 10 (48, Stat. 1283, 1294; 16 U.S. C., 1994 ed., secs. 715 
T15r, especially sections 715e and 715i) ; Agricultural Reproot lation 
Act of May 17, 1985 (49 Stat. 247, 270), appropriation for the Bur eau 
of Biological Sur vey for maintenance. of mammal and bird reserva- 
tions and for maintenance of game introduced into suitable localities | 
on public lands under supervision of the. Biological Survey; and a 
similar: provision in the Agricultural Appropriation Act of June 4, 
1986: (49 Stat. 1421, 1446), and subsequent pe snerare: Appropria- 
ion Acts in 1937, 1938, and 1939. 
3. For adainisera tion: of the whole range by the Secretary of the 
Interior alone since J une 30, 1939, see the President’s Reorganization 
Plan No. II, effective July 1, 1939, under 5 U.S. C., 1940 ed., sec. 
188s. This by section 4 (F) tranetetred the area ‘of : Biological 
Survey to the Department of the Interior. It also transferred to the 
Secretary of the Interior all the functions of the Secretary of Agri- 
culture relating to the conservation of wildlife, game, and migra-_ 
tory, birds under the statutes above cited. By section 4 (E) the. 
Bureau of Fisheries was transferred from Commerce.to Interior, and 
— later on the Biological ‘Survey and Fisheries were combined to func- 
tion as the Fish and: Wildlife Service of the Department of the 
Interior. | | 
4. After 1939, the annual appr opriation for maintenance of main- 
mal and bird reservations was made in the Interior Department Ap- 
_ propriation Acts. See Interior Department Appropriation: Act of 
June 18, 1940 (54 Stat. 406, 453), and subsequent such acts. 
, ah aie Further, it is to be noted that in 16 U. S. C. sec. 715--e¢ seg., the _ 
| 1940 edition of the U. S. Code substitutes Department and Secretary — 
of the Interior for Department and Secretary of A griculture wherever — 
‘the latter terms occur in the same title and sections ofthe. 1934 edi- 
tion of the Code, thus creating an erroneous impression concerning 
the original content of the Migratory, Bird Conservation Act of 


| one 18, 1929 Sa Stat. 1222). 


INVENTION OF A SINGLE- OR MULTIPLE-DRUM HOIST 


Date of Taventon=Onder No. 1763—General Soope of Employee $. Govern 
imental Duties. 


6 An invention, the: utility of which was visualized i in 1937 ‘but: which was not | 

-- completely conceived until 1945, was made after the issuance of Depart- 
mental Or der No. 1763 of Novernber 17; 1942,-and is subject to-its provisions. 

| A mining engineer, whose duties include the solution of engineering prob- | 
lems affecting mine production, is engaged in research or " investigation, 

bone within the meaning of Order No. 1763. | 


939 3405210 
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‘The invention of a Drum Hoist which will increase mining efficiency, made 
by an engineer assigned to engage in research upon the subject in the 
course Of. his investigations, is relevant to the general field of his duties, 

. andis required to be ceeciauts to the Government. | , , 


M89 - Avousn 9, 1945, 


‘THE SnoRWTARY oF THE INTERIOR. . 

My Dear Mr. Srcretary: My opinion has been requested concern- | 
ing the relative rights of the Government and the inventor in a Single- 
or Multiple-Drum Hoist invented by Edward ¥F. Courtney, an 
engineer employed in the Mineral Production Security Division of the 
Bureau of Mines at the time of his invention. 

Mr. Courtney states that he visualized the utility of.a ere that 
could be dismantled and transported in sections in 1937, when he was 
employed in private industry, and discussed it with Tis wife and 
brother at various times. There does not appear, however, to have 
been a complete conception of all the details of his invention until 
sometime in 1945, when Mr. Courtney was working for the Mineral’ 
~ Production Security Division. The first sketch of the invention 

was made in April 1945, and the first written description is dated. 
_ May 2, 1945. Aceordinely. under the rules set forth in opinion dated 

| March 31, 1948, 58 I. D. 374, the invention was made after November 
17, 1942, and ownership of ‘the invention is to be, determined under 
Departmental Order No. 1768 of that date. 

The invention report recited numerous objects of tis snventod, the 
most important of which may be‘summarized.in Mr. Courtney’s words, 
“o hoist of sectional construction of individual sections that can be 
dismantled without danger of dirt or other foreign matter entering 
the working parts, and which permits. of easy transportation, repair, 
‘or assembly. - 

_ Asa mining engineer in the Mineral Pusduction Security Division, 
Mr. Courtney’s duties required him to inspect mines from which min- 
erals vital to war production were extracted, and to suggest means for 
increasing the productivity of the mines, as well as for decreasing 
operating hazards and for affording protection against sabotage. 

Usually the means suggested were well-established mining techniques, 
but if a new problem arose, Mr. Courtney. was expected to use his in- 
‘genuity to find a solution. His invention appears to be especially 
adapted to the problem of getting slusher hoists into and out of stopes - 
through small-sized manways and chutes, one that he frequently en- 
countered in the course of his inspections. aii in opinion of 7 
September 19, 1944, 58 I. D. 738: : | | 


If an employee’s duties, either as described in: his: job cree or as assigned by — 


his supervisors, involve the application of known principles to. practical prob- . 
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lems and stich existing solutions as may be known to the employee are unsat- 
isfactory, and if in these circumstances good craftsmanship and professional _ 
competence require the employee to engage in research or investigation in an _ 
attempt to reach an adequate. solution, an employee given such an assignment 
is considered to be engaged in research or investigation. 
- ‘Examining Mr. Courtney’s duties i in the light of this statement, they. 
- included research and investigation. The details of the invention were 
developed in Mr. Courtney’s mind during the course of his assigned ~ 
research and investigation,.and the device was clearly relevant: to the. 
field of his assigned duties. Accordingly, the invention was made 
_ within the general scope of Mr. Courtney’s governmental duties, as 
defined in Order No. 1763, and is required to be assigned to the Gov- 
ernment. It is, therefore, unnecessary to determine. whether the in- 
_ vention was substantially made or developed on Government time, 
with Government facilities or financing, or with the aid of Government | 
: information not available to the public. | 


Fow ier Harper, 
Solecitor. 
* Ropraved: | | _ 
~Micwarr W. Sane: 
| Assistant Secretary. 


_ INVENTION OF PERFORATED CONCRETE FORM LINER 


Date of fivention0wiey No. 1763—Analysis of Tnventor’ s Duties— | 
| “Substantial.” | 


An invention, the possibilities of which were eouaiaered in 1940 but which 
was not disclosed to others or reduced to practice until November 1944, 
is subject to Departmental Order No. 1763 of November 17, 1942. | 

Research and investigation form part of the duties of a construction engineer | 
who is required to give advice upon “improvements in construction aad to 

- obtain greater efficiency of operation.” | 

An inventor whose duties include research and investigation into more effi- 
cient construction methods at the dam where he is employed, who invents — 
a method for producing a better surfaced concrete for use at the dam, is 
required to assign his invention to the Government under Order No. 1763. 

AnD invention is required to be assigned to the Government if it is substantially - 
developed on poveraient time, ‘using Government facilities. : ! 


M3450 Ag 13, 1945. 


Tre SECRETARY OF THE + INTERIOR. 

My Dear Mr. Sucrerary: My opinion has been. requested concern- 
ing the relative rights of the Government andthe inventor in a 
Perforated Concrete Form Liner invented by Donald S. Walter, em- 
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ployed by the Buran of Reclatuation as assistant. souseeueron engi- 
neer at the Anderson Ranch Dam, Anderson Dam, Idaho. _ ; 
In his invention report Mr. Walter says: “Although the inyeatos 
has considered the possibilities of a perforated form liner for con-. 
crete since October 1940, it was not until November 7, 1944, that. 
the idea was actually fed out.” It would thus seem that Mr 
Walter’s invention existed as an inchoate idea rather than a complete 
conception until November 1944. ‘But even assuming that he had 
“his device: completely in. mind as early as. 1940, Mr. Walter did not 
_ disclose it to others. until November 1, 1944, reduce it to practice until 
November 7, 1944, or prepare a written description until February 
5, 1945. Accordingly, rights in the invention must be determined 
under Departmental Order No. 1763. of November 17, 1942. As stated | 
in opinion M-83699 of J uly 14, 1944: | 
_# * * for the order not to apply, the date of an invention prior to Novem- 
ber 17; 1942, must be capable of proof by demonstrable overt action on the © 


part of the inventor, such as disclosure, either orally or in writing,.or the : 
preparation. of working drawings or a model -that can be dated in some 


way... * kK * . 
Tested under this rule, the Perforated F Form Liner was “made” after 
the effective date of the order. | 

Section 2 (a) of the order pravides that an: invention will be con- 
sidered within the general scope of an employee’s governmental duties, 
and required to be assigned to the Government— 


+ ee 47) whenever his duties include research or dnseetnanion: or ods 
supervision of research .or investigation, and the invention arose in: ‘the course 


of such research or investigation and is relevant to the general. field of an inquiry. 


to which the employee was assigned, or (2) whenever the invention was in sub- 
stantial degree made or developed: through the use of Government facilities 
or financing, or on Government time, or’ through: the a of Goyer nment : informa- 
tion not available to the public. : | 

As assistant construction engineer at the “Anderson Ranch Dam, 
Mr. Walter is required to “perform difficult and. responsible profes- 
sional work as engineer in responsible charge of all field opera- 
tions * * * ‘which will inchide checking for efticient methods 
of operations used by the contractor, and serves “in an advisory 7 
capacity to the contractor’s Project Manager on improvements in con- 
struction plant to: obtain greater efficiency of operation. » Thus it 
will be seen that one of Mr. Walter’s specific duties is to ascertain 
that the most efficient construction methods are used at the dam. 
These responsible engineering duties call for research and investiga- 
tion when necessary to devise better means of performing the con-- 
‘struction work of which he is in charge. (See opinions of Septem-_ 
ber 19, 1944, 58 I. D. 738, ahd M-33877, December 27, 1944.) 
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The apea for j impr oving the quality of surface concrete cast against — 
water-tight forms was well known to construction engineers, the ab- 
‘sorptive form linings in current use being unsatisfactory in many 
respects. In view of the importance of devising a method for ob- | 
taining a void-free dense surfaced concrete, resistant against freezing — 
and thawing, for use in the tunnels and spillways of dams, the research 


connected with the reported invention was a part of Mr. Walter’s 


duties. That the invention was regarded by Bureau of Reclamation — 
officials and Mr. Walter’s fellow employees as arising in connection 
with his duties is indicated by the fact that it is the subject of three 
official Bureau of Reclamation reports: Field Inspection Report No. 
19, “Concrete Control, Anderson Ranch Dam, Idaho,” by L. H. Tut- 
hill, dated December 6, 1944; “Perforated Plywood Experiments,” by 
Mr. Walter, dated Webniary 5, 1945, revised March 27, 1945; and 
“Progress Report of Experimental Tests with Perforated. Plywood,” 
by L. P. Witte, dated May 3, 1945. Inasmuch as the invention was — 
the direct and sought-after ilk of Mr. Walter’s research, there can 
be no question concerning its relevance to his work. 7 
_ It must, therefore, be concluded that the invention arose within. 
the pened scope of Mr. Walter’s governmental duties under the first. 
| ee icon quoted above, and As required. to be assigned to. the 
Government. 


This conclusion is strengthened by the fact that the vention was 


substantially made and developed on Government time, using Govern- 
ment facilities and financing. It was only an inchoate idea on Novem- 
ber 1, 1944, when Mr. Walter disclosed it to two fellow engineers, 
Messrs. Billings and’ Houk. It was tested at the dam on November 
7%, and the results were observed by the two. engineers to whom the 
original idea was disclosed. Government facilities used for mixing 
and placing the concrete included a concrete mixing plant and an- 
electric vibrator.. Much of the important developmental work ap- 
pears to have been done on Government time. Thus, the fact that 
the invention was substantially made and developed on Government 


time, using Government facilities, is a further reason’ for holding that — 


| this invention 1 1s required to be assigned to the Government. 


Fowrer Harper, | 
| Soltettor. — 
: Approved: % 
| _Micuann W. aane 
Assistant Secretary. 
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COSTS OF SUBJUGATION WORK ON SALT RIVER INDIAN IRRIGA- 
‘TION PROJECT AS DEFERABLE CONSTRUCTION COSTS UNDER 
‘THE LEAVITT ACT OF JULY 1, 1982 


Indian Irrigation Projects—Subjugation Work on Salt River Project— 
Construction Costs—Deferment Under Leavitt Act. 

The appropriation of $30,000 for “construction, repair, and. rehabilitation” on 
the Salt River project made by the act of June’ 28, 1944 (58 Stat. 463, 476), 
may be used for subjugation of Indian lands under the project. In view 

_. Of the legislative history of this item, the general practice in recent years | 
in performing subjugation work on Indian projects, and the somewhat 

’ artificial character of the distinction between “construction” costs and 
other types of cost, the funds expended for construction work on the Salt: 

- River project may. be treated as deferable construction costs under the 
Leavitt Act of July 1, 1982 (47 Stat. 564; 25 U.S. C. sec. 386a). 


- Aveust 17, 1945. 


To rar AssisTANT SECRETARY. | | 
The Commissioner of Indian Affairs has submitted to the Depart- 
ment a letter dated June 2, directing the Superintendent of the Pima 
Agency to proceed with. subjugation work on lands under the Salt 
River irrigation project as soon 4s he has. obtained the consent of 


~ the Indian owners of the land. A form of consent to this subjuga- 


tion work is attached to the letter and is also submitted for depart- 
mental approval. The subjugation work is to be performed with the - 
funds appropriated by the Appropriation Act for the fiscal year 1945, 

approved June 28, 1944 (58 Stat. 468, 476). ‘The sum of $30,000 

was appropriated by this act under the heading “For the construction, 
repair, and rehabilitation of irrigation systems on Indian reserva- 

tions.” It is assumed in the Indian Office letter that the subjugation 

work performed with this appropriation will be part of the construc- 

tion cost of the project, and as such will be deferable under the Leavitt 

Act of July 1, 1982 (47 Stat. 564; 25 U.S. C. sec. 886a), so long as the | 
Jands remain in Indian ownership. In view of a difference of opinion 

on this question in the Indian Office, the Commissioner has expressly 
requested that I give it consideration. 


I am of the opinion that the funds tobe expended on subjugating 


the lands under the Salt River project may be treated as “construc- 
_ tion costs,” the repayment of which is deferred under the Leavitt 
Act. Ina memorandum from Mr. E. R. Moose to Mr. E. C. Fortier, 
‘dated April 27, 1945, the legislative history of the appropriations — 
for the Salt River project, as well as the appropriations for a num- 
_ber of other projects, is set forth, and it appears clearly that the — 
Appropriations Subcommittees of the House were informed that part 
of the funds appropriated would be expended in subjugating the lands 
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under the Salt River project. Indeed it seems to have become a, 
general practice for the Indian Irrigation Service to-secure appropri- 
ations for subjugating Indian lands under Indian irrigation projects. 
However, it is not the mere appropriation for subjugation work 
that is decisive. In the first place, in some cases while the Appropri- | 
ations Committee was informed that subjugation work was planned, 
the appropriation actually made for the particular year did not con-- 
template that subjugation work would be done that year.? In the 
| cee place, subjugation work could conceivably be regarded 
s “operation and maintenance” rather than “construction work,” and 
ae might be subject to cancellation rather than deferment under 
the Leavitt Act. To be able to find that the cost of subjugation work 
_ may be treated as a deferable. construction cost, it must appear that 
the funds appropriated were necessarily treated as construction costs 
in the appropriation itself. In other words, the question of the ap- 
plicability of the Leavitt Act to an Upproprabon for subjugation 
work is a distinct question. | 


On the last page of the April 27 wipmiovenduse from Mr. Moose to . : 


_. Mr. Fortier, a statement made by Mr. Wathen at the 1938 Hearings 
to a member of the Appropriations Committee 1s quoted to demon- 
strate that the subjugation work to be done on the Salt River project 
is a deferable construction cost under the Leavitt Act. Actually this 
- statement does not establish such a proposition. The item under dis- 
cussion was not for the Salt River project but for “Improvement and 
maintenance” on the Hopi Reservation. The member in question did 
not ask directly whether subjugation work was a construction cost. 


He asked merely whether construction costs in general would be re- 


turned by the Indians. The question put and the answer were as 
follows: | 


o 
Mr. O'NEAL. It is not expected that the construction costs will be returned | 
by the Indians eventually, is it?) 
_ Mr. Waruen. No; it is not contemplated that the construction costs will be 
returned. The Leavitt Act of 1982. provides that no construction assessment 
~ghall be made so long as the Indians retain title of the land, and there is no. 
| question. but.what they. will retain title to that land indefinitely. | 


At another point in the 1938 Hearings * this statement was made 
to the Committee about the ey for the Salt River olen 


1The following items of legislative history have been found, some of which are not 
cited in the Moose memorandum : Senate Hearings on Interior Department Appropri- _ 
‘ation Bill, 1987, p. 121; House Hearings on Interior Department Appropriation Bill, 1938, 
pp. 1070—1072 ; 1939, p. 287 ; 1940, p. 271; 1942, p. 275: 1945, p. 123. 

2 See, for instance, House Hearings on Interior Department Appropriation Bill, 1938, 
Dp. 1064, where a detailed justification of the Colorado River project is made. Subjugation 
work is listed as item 7 in the program, but no such work, was actually to be done in 1938. 
In fact, in the Hearings on the Appropriation Bil for the fiscal year 1939. at t page 282, it 
was made plain that no subjugation work would be done until 1940. 
| * Pages 1070-1072. _ 
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_ The completion of the irrigation system for the increased area and the sub- 
jugation of the additional acreage will require an expenditure of approximately 
- $315,000. It is proposed to spread this work over a 5-year period. The first 


year’s work contemplates performing the major part of the -work of construct- ~ | 


ing the irrigation system. The second year’s work contemplates completion of 
the irrigation system and the beginning of land subjugation work. The re- 
mainder of the program would then consist of land subjugation, estimated to 
cost $25 per acre for 6,310 acres. phe tote Tieanle area aes will ‘be 
about 9,758 acres. 7 ass 
Again Mr. O’Neal asked i in general terms, “What percentage of the 
construction cost is reimbursable?” and Mr. Wathen replied simi- 
larly, “No part of the construction cost is. reimbursable so rong as the. 
jand is in Indian ownership.” _ : . | 

It must be remembered, too, that a ‘legal opinion — by a 
witness at a hearing could hardly change the meaning of a prior act 
_ of Congress if in fact such opinion is erroneous. This must be espe-. 
cially true when the opinion 1s expressed by a wines: who is 3 not. 
a lawyer. : 

However, there are several statements In ae Hearings from 1938 
to 1940 which clearly indicate that subjugation work was accepted — 
by the Appropriations Subcommittees as part of construction cost. 

' While these statements were not made in connection with the Salt 
River project, they must, nevertheless, be regarded as significant of 
__ the general current. of thought at the time. Thus it was stated in 
1938 * with respect to the Colorado River project: “It is proposed 
that the construction work, including’ subjugation of the land, shall 
be spread over a period of approximately 10 years * * *.” Again. 
it was stated at the same Hearing® with reference to the Uncom- 
pahgre project: “The construction program for this division of the 
former Uintah Indian Reservation contemplates the following work,” 
and in this work was included “Land subjugation.” Finally, in» 
1940,° in discussing the Colorado River project, a member of the Com- 
mittee, Mr. Leavy, asked: “What will it cost when it is completed 2” 
and on.this occasion Mr. Wathen replied: “Including subjugation, | 
which we propose to take care of in our construction, it will cost in 
the neighborhood of $100 an acre.” rane ee m various 
gece ed _ 

In the Hearings on the 1945 ieeereai Bill, 7 it was scrinined 
that the Salt. River. project item was intended principally as an. 
appropriation for subj ugation, but it was not expressly stated that 
‘it was to be treated as an item of construction: cost. However, this 
— from the appropriation itself, aay it is 3 for | “construction, 


4 House Hearings on 1 Interior Department Appropriation Bil, 1938, Dp. 1064, 
5 Tbid., p. 1088. 

4 House Hearings on Interior Department Appropriation Bill, 1940, p.. 296. 
™ House Hearings on Interior Department Appropriation Bill, 1945, p. 123. 


e- 
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| repair | shabiktation. 08 Subjugation work sould Ga a, eee of | 


“repair and rehabilitation” if it consisted of releveling and bordering 


land once. already irrigated, and there is an indication that this may 


be true of some of the land in the Salt River project ° which i is now 
to be subj ugated. But this. apparently can be true of only a small 
part of the acreage. The new land subjugated could be treated 


*. only as part of the construction. work, and i in view of the fact that 


the Appropriations Committees in recent years had been advised that 
such would be the practice onovarious other projects, it is fair to 
assume that the whole appropriation for a ugation should be re- 
garded : as a construction. item. 

It is true that when the Leavitt Act was. passed, it was not the 
practice to subjugate land for Indians, and such work would, there- 
fore, not have been a construction cost. But there is no reason to 
suppose that Congress intended: to confine the term “construction 
cost” to those types of construction which were then included within 
the meaning of the term. As Justice Holmes once said, “A word is 
not a crystal, transparent and unchanged.” The. Leavitt Act was 
intended to defer the repayment of construction costs which should 


occur in the future. Since the act was to have a prospective opera- . 


tion, it 1s only reasonable to suppose that the concept of “construction” 
should not be regarded as immutable and unchanging. It must be 
realized that to a certain extent the distinction between “construction 
costs” and other types of costs such.as “operation and maintenance” 
costs, or “repair and rehabilitation” costs is conventional and artificial, 
and even arbitrary. It seems to be the practice during the period 
of construction of irrigation -projects to carry even operation and 


maintenance charges into construction costs,“ and legislation govern-. 


ing the Flathead irrigation project, for instance, has expressly 
provided for covering operation and maintenance charges into con- 


struction costs.” It would be wholly unprofitable to debate as a 


general question whether 3 in the nature of things the construction of 


a drainage ditch is to be oe as a “construction ae rather 





° The scoreeeationt were also for’ other purposes, but these are clearly irrelevant since 
they were for “the purchase or rental of equipment, tools, and appliances ; for the acqui- 


sition of rights-of-way, and payment of damages in connection with such irrigation 


systems; for the. development of domestic and stock water and water for subsistence 
- gardens; for the purchase of water rights, ditches, and lands needed for such projects ; sand 


for drainage and protection of irrigable lands from dumae Dy floods - or loss of water | 


tights.’ 


® See a statement to this effect 1 in House Hearings 0 on ‘Interior Department Appropriation. 


Bill, 1942, p. 275. | 
10 Towne v. Wisner, 245 U. 8. 418, 425 (1918). 


'. 11See the statement to this effect in House eernee on Interior Department Appropri- 


ation Bill, 1989, p. 246. 
p aa See acts of March 7, 1928 (45 Stat. 200,. 213) ; pol 22, 19382 (47 Stat. 91, 101); 
and May 9, 1935 A Stat. 176,. 188). 


o 
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Pa an “operation and maintenance” ie The answer to such 
a ‘question must depend upon the circumstances of the particular case | 
in the light of applicable legislation, 

- It has been: pointed out that.‘this: office raised: thé: question Some. 
time ago? whether there was authority under section 1 of the act of 
June 22, 1936 (49 Stat. 1803; 25 U. S. ©. sec. 889), which is the non-_ 
Indian analogue to the Leavitt Act, to cancel the charges arising from 
inadequate drainage facilities. But this doubt arose only by reason 
of the fact that section 2 of the same act, which permitted lands to 
be declared temporarily nonirrigablé, expressly referred to a lack of 
proper drainage facilities. In other words, it arose by reason of the © 
particular provisions of the act. There certainly was no intention - 
- to consider, let alone decide, the abstract question whether the cost 
_ of drainage facilities could be regarded as a construction cost. 

Attention has been ‘called to the” ‘provision of the act of tine 29, 
1936 (49 Stat. 1757, 1772), which is the Appropriation Act for the 
fiscal year 1987, making: specific provision for land subjugation in 
the expenditure of certain funds. . Thus it was provided, “That when 
necessary the foregoing amounts may be used for subjugating lands 
for which irrigation facilities are being developed.” This provision 
was dropped the following year with the explanation that it had been 
inserted. because. subjugation work is “especially desirable in the de- _ 
velopment: of garden tracts” but that it was no longer necessary in 
_ view of the omission of any funds for the development of garden 

tracts.* In point of fact, an appropriation of $60,000 for the de- — 
velopment of garden tracts was subsequently suggested to the Senate 
Subcommittee * and enacted* But this change of plan does not 
affect the validity of the explanation nor would it be affected even by 
the fact that. it was logically wrong .and-unpersuasive.. The mere fact _ 
that the explanation was made Sse that the abandonment of 
the express provision was not intended to terminate the appropriation 
of funds for subjugation as part of the construction cost. Moreover, 
all the appropriations for the development of garden tracts were ex- 
pressly made nonreimbursable? Ever since the fiscal year 1938, the : 


- 28 Memorandum Sol., I. D., March 30, 1948. 

' 414 See House Hearings: on. “Interior Department Appropriation Bill; 1938, p. 1068. 

as See Senate Hearings on Interior Department ppprenr nen Bill, 1938, p. 245, 

. %See act of August 9, 1987 (50 Stat. 564, 580). 
Thus the relevant provision of the act of June 22, 1936, reads in its entirety : 

- “* % & That when necessary the foregoing amounts may be used for subjugating 

lands for which irrigation facilities are being developed: Provided further, That the 
cost of the foregoing irrigation projects and of operating and maintaining such projects 
where reimbursement thereof is required by law, but not including the cost of domestic 
and stock water projects and of projects for the development of water for garden tracts, 

shall be apportioned on a per-acre basis against the lands under the respectivé proj- 

ects * * *. [Italics supplied. ] 

' The $60,000 item.in the act of August 9, 1987, was also made nonreimbursable, 
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Appropriation Acts have also carried an appropriation for “con- — 
— -tinuing subjugation and for cropping operations on the lands of the 

Pima Indians in Arizona.” But this appropriation is made in con- 
-néction with the conduct of a tribal pasturing enterprise from the 


ss proceeds of the enterprise, and thus represents an appropriation of 


tribal funds. The Leavitt Act, however, has no application to tribal 
_. funds. . In any event, it does not seem to me that the omission of an ~ 
express provision once made with reference to subjugation is decisive. 
As I have indicated, such omission may occur because of various rea- 
sons, including inadvertence, and even the mistaken conviction that it 
was no longer 1 necessary. Common designs are not to be attributed to 
diverse Congresses. , 
The reason for subjugating Indian lands as ak of the seneinicton - 
of an Indian irrigation project was excellently stated during.the Hear- 
ings on the Interior Department Appropriation Bill for 1941 in 
explaining an item for subjugation work on Navajo lands, but it is 
equally applicable to any Indian lands: The statement is as 
follows: nt es ce 
‘Subjugation of Indian ianite by the Government is necessary for many rea- | 
sons. The Indian as a rule does not have the money or equipment with which: - 
to do this work,-nor is he skilled in this specialized field. In many instances 
. in the past his land. has been placed under constructed works without subjuga- 
tion, and his attempts to irrigate. raw land that is rough, without properly located 
farm ditches and_ structures necessary to control the water, has resulted in 
_ failure. In many places the low ground is drowned trying to force. water onto 
the high spots. This has resulted in the waterlogging of large areas, making 
them unfit for future cultivation, and the crops on the high spots do not mature 


‘ due to lack of water. The Indian farmer has become discouraged, and as a- 


result full benefits from the utilization of the project have never been realized. | 
In order that the. Indians can. place-their lands-under cultivation:.and..mature 
_ €rops where irrigation is necessary, it is necessary to subjugate areas according 
_ to the available water supply. This work includes clearing, leveling, and con- 
struction of: farm ditches and the necessary structures. : 


In concluding the discussion of the problem, I think it is necessary, 
however, to enter a caveat. While I have little reason to suppose that 
appropriations obtained for subjugation work on other Indian projects 
do not represent construction costs that are also deferable under the — 
— Leavitt Act, it follows from what I have said that this may not always 

and invariably be true, and hence I do not wish to be understood as 
deciding actually more than the precise question that has been sub- 
mitted to me which relates to the Salt River project. I should em- 
phasize, ike the importance of peaene subjugation work to exelu- 


18 The ratute of this enterprise is explained in some detail in House Hearings on Interior 
' Department Appropriation: Bill, 1988) p. 1031. ; 
1 Part II, p. 275. 
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sively Indian projects, so long as such work is undertaken only on 


_ behalf of Indians. In the case of mixed projects, it would not be | 


possible to justify subjugation work for Indians that would not also 
‘be undertaken for non-Indians. Since existing law contains the gen- 
eral provision that construction costs must-be prorated on an equal ~ 
per-acre basis against all the lands of a project, it would be obviously 
inequitable to perform subjugation work for Indian landowners that. 
was not also performed for non-Indian landowners. Even in the — 
case of a wholly Indian project, the same amount of subjugation work 
would not be required on every parcel of land, but the resulting in- 
- equities would be rather slight, and the cadividual Indian would have 
- no cause to oe in view of the deferment provision of the 

Leavitt Act. 
- I note that in the Indian Office letter of June 9, the caiberintendent 
of the Pima Agency is instructed that he is authorized to proceed with 
the subjugation work without obtaining the consent of absent owners, 
or if there is other adequate reason for dispensing with the consent. 
of the owners. I am not taking exception to this instruction in view 
of the long-standing practice of performing irrigation construction 
work on Indian reservations without obtaining the consent of the 
Indians.” Iam not, however, expressing any opinion. at this time as 

to the legality of any debt or lien in the ease of a nonconsenting land- 
owner. You may therefore wish to modify the proposed direction — 
- contained in your letter,to Superintendent Robinson, authorizing him ~ 
to proceed with subjugation work without obtaining consent of land- 
owners, so as to permit consideration of the legal consequences of such 
action if it appears necessary. : 

‘Fowum Haren, 
'- Solicitor. 


INVENTION OF ELECTRIC PENCIL, MACHINE 


Order No. 1763—Cix cumstances Surrounding Tnvention—Act of March | 3, | 
1883, as Amended. | 


- An invention conceived during working hours is not required to be assigned . 

"to the Government if the inventor’s duties do not include research or investi- | 
gation, and the invention was ueveloned on Une inventor’s own time, using: 

his own materials. 

A certificate of ‘public interest under the act of March 8, 1888, as Are 
(35 U. 8. C. sec. 45), is proper with respect to an Electric Pencil Machine 
which may be used on Government ‘draftsmen. | 


* 20 See Op. Sol. M. _ 14051, November 17, 1924. 
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| _ -M-34192 a oe ae ty oe 3 Aucusr 21, 1945. 
‘Tur Scerras a or THE LwTERror. 7 
My Duar Mr. Secretary : My opinion has been r quested concerning 
the relative rights of the Government and the inventor in an Electric 
Pencil Machine invented by Haden R. Irick, an ee drafts- 
man employed by the Grazing Service at Phoenix, Arizona. 7 
Mr. Irick’s undated invention report is accompanied by a memoran- 
dum from the Acting Director of the Grazing Service, dated July 4, 
1945. . The invention report, to which is attached a copy of Mr. Irick’s 
job sheet, indicates that Mr. Irick’s duties as engineering draftsman 
do not include research or investigation. Therefore the first ground 
upon which an invention is required to be assigned to the Government 
under Departmental Order No. 1768 of November 1%, 1942, is not 
eppliear le, - | 
An assignment. may alse be requir red. under ‘he or din ‘whenever 
the invention was in substantial degree made or developed: through — 
the use of Government facilities or financing, or on Government time, 
or through the aid of Government information not available to the 
public.” Mr. Lrick states that although his device was conceived dur- 
ing working hours, it was worked out and designed in his home, using 
only his oven materials. The mere conception of an invention by an 
employee whose duties de not include research or investigation on 
Government time does: not require the assignment of the invention. 
Since the development of the invention took place on the inventor’s . 
“own time, with the use of his own materials, assignment to the Gov-. 
ernment 1s not required by the circumstances of its development. _ 
~ The memorandum from the Acting Director indicates that the in- 
vention is liable to be used in the public interest, even though such use 
to the Grazing Service might be limited. Accordingly, a certificate 


, of public interest, enabling the inventor to prosecute his patent appli- 


cation free of Patent Office fees, under the act of March 3, 1883, as 
amended. (35 U.S. C. sec. 45), is proper. In return therefor, ‘he Gee | 
ernment will be entitled to the manufacture or use of the sag oun 
by or for the Government for governmental purposes without the 
Paes of ae 


“Fowser Harper, 


6g aliesion 
= purer | 


Micuari W. Straus, 
| Assistant Secretary. 
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‘AUTHORITY OF COMMISSIONER OF THE GENERAL LAND OFFICE 
TO ISSUE PATENTS IN FEE COVERING INDIAN ALLOTMENTS 
WITH RESERVATIONS OF THE MINERALS UNDERLYING THE 
- ALLOTMENTS IN FAVOR OF THE INDIAN OWNERS , 


Sale of Indian Allotments—Patents in. esate asereutions of Minerals. 


"The Secretary of the Interior is: ‘authorized to. sell the allotted lands of deceased . 
Indians by the act of June 25, 1910 (36 Stat. 855), as amended (25 U.S.C. - 
secs, 372, 873). 

‘The Secretary of the Interior may sell such allotments without the consent 

- of the heirs or devisees, under such rules and nequintions and upon such . 
terms as he may prescribe. 

The authority of the Secretary of the Interior to cause the entire allotment of a 
deceased Indian to be conveyed by patent necessarily includes the authority 
‘to. cause a lesser interest therein, the surface only, to be conveyed by patent. 

Upon payment of the purchase price, the Secretary of the Interior may direct 

_ the Commissioner of the General Land Office to issue patents in fee to the 

_ purchasers of the lands, such patents to contain reservations of the minerals 
in favor of the heirs or devisees of the deceased allottees. 


M3306, Aveusr 29, 1945. 


‘Tw SECRETARY OF THE INTERIOR. 5 4 

My Drar Mr. Szorerary: For the past several years the State of 

| New Mexico has been attempting to acquire certain allotted Indian 

 Jands within that State... It is my understanding that the lands sought 

to be acquired will eventually be turned over to the National Park 
Service for inclusion in the. pr epee Manuelito National Monument - 


near Gallup, New Mexico. - 
The Office of Indian Affairs has ere thie Foe the Sides cts of 


‘the Indians, any minerals underlying the allotment be reserved to. 


the Indian owners. In all, 11 Indian allotments are involved, and on 
May 21, 1941, deeds conveying portions of 9 of the allotments to the | 
State, with cea reservations in favor of the Indian owners, were. 
approved. -The owners of the other 2 allotments—that of Attsidi 
Tsossini Biye and Bitanitso-n-Biye—first refused to sell but later re- 
considered and executed deeds conveying portions of each allotment to 
the State. These deeds were not presented for departmental approval 
because of certain technical deficiencies. They were returned to. the 
Superintendent of the Navajo Agency on August 29, 1942.. In addi- 
tion to the technical deficiencies in the execution of the deeds, attention 
was called to the fact that, while one of the deeds contained a mineral — 
reservation in favor of the grantors, the other did not. Since the 
return of the deeds to the Agency, certain of the original grantors 
have died and their heirs have not yet been determined... Other parties. 
owning undivided interests in the allotments are reported to be work- 
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- Ing in Ghitioraia and to date their signatures on ie corrected and 
~ amended deeds have not been obtained. | 
_ Because conveyance by the State to the United Stintes of other land 
for the National Monument project is being delayed hy the difficulty 
in obtaining completed and ‘satisfactory deeds covering these two 
allotments, the Office of Indian Affairs has requested my opinion as to 
__ whether, fee patents. forthe lands involved may be issued to the State, 
reserving to the Indians the mineral rights low owned by them. 
For the reasons hereinafter stated, it is my opinion that, should you. 
deem it advisable administratively, you may cause patents to be issued 
to the State of New Mexico for the desired portions of these two 
allotments, reserving to the Indians the minerals underlying the lands 
~ sold to the State. | 
. Both of the allotments are in an heirship status. Section 7 of the 
| act of June 25, 1910 (36 Stat. 855), as amended. (25 U.S. C. sec. 372), 
the statute governing the sale of restricted an ee lands Py the 
Secretary of the Interior, provides : 


That when any’ Indian ‘to: whom ‘an allotment ofJand: hae oe made, or. may a 
hereafter: be made, dies before the expiration’ of the trust period and before - 


the issuance of | a fee simple patent, without having made a will disposing of 


said allotment as ‘hereinafter provided, the Secretary of the Interior, upon notice - 
and hearing, under such rules as he may prescribe, shall ascertain the legal - 
heirs of such decedent, and his decision thereon. shall be final and conclusive. 
If the Secretary. of the Interior decides the heir or heirs of such. decedent com- 
_petent to manage their own affairs, he shall issue to such heir or heirs a patent 
in fee for the allotment of such decedent ; if he shall decide one or more of the 
; heirs to. be incompetent, -he may, in his. discretion, cause such lands to. be 
gold: Provided, That if the Secretary of the Interior shall find that the lands 
of the decedent are capable of. partition to the advantage of the heirs, he may 
cause the shares of such as are competent, upon their petition, to be om aside 
and patents in fee to be issued to them therefor. All sales of lands allotted to 
Indians authorized by this or any other Act shall be made under such rules 
and regulations and upon such terms as the Secretary of the Interior may 
. préscrihe, and he shall require a deposit of 10 per centum of the purchase price 
at the time of the sales * * * Upon payment of the purchase price in full, . 
the Secretary of the Interior shall cause to be issued to the eer patents in 
fee for such land: * * #, 


' Section 2 of that act, as amended (25 U. 8. C. sec. 313), authorizes 
any Indian 21. years of age. having any right, title, or interest in’any. 
allotment held in trust to dispose of such allotment by will, subject. 
to the approval of the Secretary of the Interior. However, “the ap- 
proval of the will and the death of the testator shall not operate to. 
terminate the: trust. or restrictive period, but the Secretary of. the 
Interior may, in his discretion, cause the lands to be’sold.” | 

. "That statute has been construed by this office, in a memorandum | 
— to: the: Commissioner of Indian Affairs of August 14, 1937, as author- : 
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izing the Secretary of the Interior to sell a decedent’s estate for “ihe | 


benefit of heirs without requiring the consent of the. heirs or any num- 


ber of them to validate the transaction. The act authori izes sales to. | 


be made ‘under such rules and regulations as the Secretary of the 
Interior may prescribe and, except for the requirement of a 10 percent. 
deposit at the time. of the sale, the statute authorizes the sale wpon 
such terms as the Secretary may prescribe. All details of the sale 
are left to the discretion of the Secretary. The Attorney General has 
said that it would be difficult to conceive of a broader authority t than 
this statute confers (33 Op: Atty. Gen. 25). ) - 

There is no requirement that the entire interest in any allotment 
- shall be sold. If 40 or 80 acres of a 160-acre allotment can be sold; 
patent therefor issued'to the purchaser, and the balance retained in 


.. trust for the Indians, it is difficult to see why the surface only cannot — 


be patented and the minerals underlying the surface retained in trust — 
for the Indians. The authority of the Secretary of the Interior to 
cause the entire allotment of a deceased Indian tobe conveyed. by — 
- patent necessarily includes the authority to cause a lesser interest 
_ therein, namely the surface only, to be conveyed by patent. Cf. United © 
States v. Gypsy Oil Co., 10 F. (2d) 487 (C. C. A. 8th, 1925) ; Perrelt 
v. Seott et al., 262 Pac. 1071 (Okla., 1928), cert. denied 277 U. S. 596. 
The allotments involved were made pursuant to section 4 of the 
General Allotment Act of February 8, 1887 (24 Stat. 388), as amended 
(25 U.S. C. secs. 334 and 336). The patent to Bitanitso-n-Biye was 
issued on March 29, 1920. It contained a reservation of all coal in 
the land to the United States | pursuant to the act of March 3, 1909 (35 
Stat. 844; 80 U.S. C. sec. 81). However, it is my understanding that | 
the lands covered by the patent were classified as noncoal on Septam- 


ber 18, 1921. The act of April 14, 1914 (38 Stat. 335 ;.30.U.S. C. sec. . 


82), authorizes and directs the Secretary of the Interior, in cases where 
_ patents for public lands have been issued under the terms of the act of 
March 3, 1909, supra, and where the lands so patented are subsequently 
classified as noncoal in character, to issue new or supplemental patents: 
without the reservation of the coal to the United States. Application — 
by. the patentee for a. corrected patent is not necessary. The regula- 
tions of the Department require the General Land Office to issue new 
patents with as much expedition as may be possible (438 CFR 108.5). 
There is nothing in the attached file of the General Land Office to indi- 
cate that a new patent, without the reservation, was ever issued to the 
allottee or his heirs. IfIam correct in my assumption that anew pat- 
ent has never been issued, the General Land Office should be directed to 

take appropriate steps to remedy the situation. _ 
If, in the exercise of your discretion, you deem it advisable to gail to 
the State of New Mexico portions of the two allotments in question, I _ 


rena Se2 ANCILLARY. ADMINISTRATION. IN OKLAHOMA — 103 
| _ September 6, 1945 og ee 


‘can see no ieee objection to your ' directing the Comision: of the. : 


General Land Office, upon the payment of the agreed purchase price ~ 
by the State, to issue patents to the State of New Mexico for the re- 


_ quested portions of the allotments with reservations in the. patents of ; 
| all underlying minerals to the heirs or devisees of the allottees. | 


oor Harene, ' 
| Solicttor. 
eo 7 = | 
| Oscar L. Cte. | 
_ Assistant Seoretary. | 


‘THE REQUIREMENT. OF AN CILLARY ADMINISTRATION IN OKLA- 

. HOMA TO ESTABLISH THE TITLE TO OSAGE HEADRIGHTS OF . 

. HEIRS OR: BENEFICIARIES OF DECEASED NON-INDIANS, DOMI- 
CILED AT THE TIME OF THEIR DEATH IN A A STATE OTHER THAN 
‘OKLAHOMA , 


Osage Headvights—Decedents’ Estates and. ‘Ancillary Administration, — 


An. Osage headright, owned by a ‘non-Indian, represents the non-Indian’ Ss right: 

to participate in the distribution of the bonuses and royalties accruing from | 
-the mineral estate owned: by. the Osage Tribe. 

The. right :to receive the payments accruing to an Osage. headrignt,: ‘after. hey 
have been segregated - from .the tribal funds; is analogous | to ) any debt . due 
from, the United .States. | 7 

: ‘The payments accruing to the headright ee no situs. in Oklahoma. 

Ancillary administration in Oklahoma ‘of the estate of a deceased: non-Indian : 

_ owner of an Osage headright i is unnecessary. 

"Phe: Secretary of the Interior may recognize a decree of a euitt of competent 

Jurisdiction of the State of domicile of a non-Indian owner of an Osage . 

headright as vesting title to the headright in the heirs: or beneficiaries under 

2 a will found by that court to be entitled thereto. . 7 . 
ea - The payments. accruing after the death of. the non-Indian owner and during 

- the course of administration of his estate should be paid to the administra- 

tor or executor ia appointed Bue quand under the laws of the State of 

domicile. : 


‘M-33564 en re i — 6, 1945, 
- THE SECRETARY OF THE ‘INTERIOR. G 
_’ My Dear Mr. Stcrerary: You have referted to me for an opinion 
the question of whether ancillary administration in. Oklahoma must 
be: required in order to pass good title to an interest in an- Osage 
_headright owned by. a non-Indian domiciled at. the time. of his death - 
in a State other than Oklahoma. | gts - 
The question arises in connection with the saniuitetration of ihe oo 


_ estate of George B. Mathews, ¢ a, white an, wlio at. the time of his 
: | (9893405211 ? 
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death owned a one-sixth. ee im an jae headright assipried to : 


- him by Frank M. Keane. Keane acquired his interest by assignment — | 


_ from Remington Rogers who acquired it, also by assignment, from 
-C. O. Durrett, who inherited the interest’ from his deceased wife, 


_ Clementine Roussin Durrett, Osage allottee No. 1640. All of the 


| _assignors were white men and the assignments were approved by the : 
Secretary of the Interior under the provisions of the act of April 


12, 1924 (48 Stat. 94) Mr. Mathews died testate. His estate is 
being administered according to the laws of New York, the pe of 


his domicile. | 
Jn my opinion, ancillary administration in Oklahoma 3 is unnecessary ? 


to effect transfer of the title to an interest in an Osage headright 
owned by a-non-Indian. An Osage headright, owned by a non- 
_ Indian, represents the non-Indian’s right to participate in the dis- 
_ tribution of the bonuses and royalties arising from the mineral estate | 
“owned by the Osage T'ribe. | 
The act of June 28, 1906 (34 Stat. 539), provided that the surface 
of the lands belonging to the Osage Tribe of Indians should be divided | 
among the individual members of the tribe, according to a roll au- 
thorized to be ‘made by that act.2 After directing the manner in 
which the lands should be allotted, Congress reserved the oil and 
gas and other minerals underlying the Osage lands to the use of the 
Osage Tribe for a stated: period, the royalties thereon to be paid to 
the tribe. It further directed that all funds of the tribe should be 
segregated as soon as practicable after J anuary 1, 1907, and placed — 
to the credit of the individual members of the Osage Dribe on a basis 
of a pro rata division among the members of said tribe or their heirs, 
said credit to draw interest, which interest’ was directed to be paid 


~~ quarterly to the members entitled thereto. Congress further directed 


that the royalty received from the oil, gas, coal, and other mineral 3 
leases should be placed in the Treasury of the United States and be 


distributed to the individual members of the tribe, inthe manner and > 


at, the same time that payments were made of interest on. the moneys 

held in trust for the Osages by the United States.° | 
The period of tribal ownership of the minerals has ae ney 

from time to upe by act of Congress. The act of Ju une 24, 1938 (55 52 





1“That any right to or. interest in the lands, money, or mineral interests, as provided 
in the Act of Congress approved June 28, 1906 (Thirty- -fourth Statutes .at Large, page 
539), entitled ‘An Act for the division of the lands and funds of the Osage Indians in — 
Oklahoma, and for other purposes,’ and in Acts amendatory thereof and supplemental — 
thereto, vested in, determined, or ‘adjudged to be the right or property of any person not 
- an Indian by blood, may with the approval of the Secretary of the Interior and not other- 
wise be sold, assigned, and transferred under such rules and regulations as the Secretary . 


a of. the Interior may prescribe.” 


_ ? The Osage Tribe of Indians vy. The United States, 102 Ct, Cl. 545 (1944), 
— §8ection 3. 

4 Subsection 1 of section 4, 

5 Subsection 2 of section 4. 
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Stat, 1034) , extends the tribe’s interest in the mineral estate to April : 
8, 1983 “unless otherwise provided by Act of Congress,” and provides. 


- that “all royalties and bonuses arising therefrom shall belong to the 


Osage Tribe of Indians, and. shall be disbursed to members of the 
Osage Tribe or their Tee or assigns as now provided by law.2* | 
- The-heirs of Osage Indians are determined by the county courts E 
of Oklahoma according to the laws of Oklahoma’ ‘and their wills, 
when approved by the Secretary of the Interior,’ are likewise pro- 
bated in the county courts of Oklahoma. Many heirs and devisees 
of the Osage Indians have been persons of no Indian blood and in 
this manner they have succeeded to the right. to share i in the distribu- 
tion of the income from the tribal mineral estate. a 7 ae 3 
_ This right does not, however, give such persons any interest in 1 the 
| minerals, Title to the minerals is now in the Osage Tribe Title. 
will remain in the tribe until Congress directs otherwise.” _ . 
It would be futile to speculate as to what disposition Congress’ will 
ultimately make of this mineral estate. It may be that Congress will 
determine that title to the minerals shall vest in those persons who may 
happen to be the owners of the allotted lands at the expiration of the 
trust period ; 4 that title shall vest in the original allottees or their 
heirs; ?2 or that title shall vest in those persons who are mmiembers of the 
Osage Tribe when the tribal estate terminates. It seems obvious from 
the fact that the minerals have been retained in communal ownership - 
for.so much longer than originally contemplated that. Congress will 
not individualize the mineral estate so long as it produces a, substan- 
tial source of income to the members of the tribe. | 


6 Section 3. ~ 
TSection 6 of the act of June 28, 1906 (34 Stat. 539), and section 3 of the act of f April 
(18, 1912 (37 Stat. 86). 
8 Section 8 of the act of April 18, 1912 (37 Stat. 86). eees st 3 
® The Osage Tribe: of Indians v. The United States, 102 Ct. cL B45 cases), cited supra, 
‘footnote 2. 
10 Adams et at, Vv. Osage Tribe of: ‘Indians et al., 59 F. 2a) 653. « c. ak. 10th, 1982), 
cert. denied 287 U. S. 652. 
1 See section 2 (7) of the act of June 28, 1906 (34 Stat. 589), _where,: ‘after euthornne: . 
the granting of certificates. of competency permitting adult Indians. to sell. certain. of 
their allotted lands, ‘Congress provided : 


Gy Fe * That nothing herein shall. wuthioxtze the sale of the oil, gas, Saar or other 
minerals covered by said lands, said minerals: being reserved. to. the ‘use of the. ‘tribe 
_ for a period of twenty-five years, and the royalty to be paid to said tribe as hereinafter 
provided: And provided further, That the oil, gas, coal, and other minerals upon said 
allotted . lands. shall become: the. property of the individual owner of said land at the 
expiration of.said twenty-five years, unless otherwise pices ton by Act of sConesess 


_™ See section 5 of the act of J une 28, 1906, supra: 


“That at the expiration of the period of twenty-five years “from. and. sie the first . 
day. of January, nineteen hundred and seven, the lands, mineral. interests, . and moneys, 
- herein provided for and held in trust by the United States shall be the absolute property - 

of the individual’members of the Osage tribe, according to the roll herein provided for, 
or their heirs, as herein provided, and deeds to said lands shall be. issued to said mem- © 
bers, or to their heirs, as herein provided, and said moneys shall be distributed to said 
‘members, or to their heirs, as herein provided, and said members shall have full control 
of said lands, ‘moneys, and mineral interests,. eaten as hereinbefore peonieet. = 


106 DECISIONS OF ‘THE DEPARTMENT OF ‘THE INTERIOR [59 1.D. 


In any ‘event, hess: persons ee now hase the right to share i in ms 
income of the tribe from its mineral estate have nothing more than a — 
| mope that they may some day. share i in the distribution of the minerals. 


The right which those persons: now have is the right to receive 


3 money—a right. to personalty. That right may, as indicated above, be 
terminated at any time by Congress, but until it is terminated it should 

be treated as any- other right to personal property. | 
The right to share in the Osage tribal income has always beat trans~ 
‘missible through descent or devise. However, since no specific pro- | 
vision of law authorized the sale or transfer of the right in. any other — 
manner, the Solicitor for this Department, in 1924, expressed orTave 


7 doubt that the Department. would be justified in recognizing assign~ 


nents of prospective distributive shares in these tribal funds by per- 
sons of other than Indian blood." Thereafter, the act of April 12, 
+1924, supra, was passed. That act, In my opinion, has no bearing on 
the present question as it was evidently intended to apply to transfers 
enter vivos only. 
- It has been suggested that because the Oiads mineral estate 1s lo- © 
cated in Osage County, Oklahoma, and because the headright income is 
derived in. Osage County and distributed through the Indian Agency 
~ tin Osage County, the Oklahoma courts must devernine who is-en-_ 
titled to succeed to the interest of a deceased non-Indian: owner of an. - 
‘Osage headright. In my opinion, none of these factors is material. 
The fact that the minerals are located in the State of Oklahoma does - 
not. give the courts of that State jurisdiction. over them. -Congress is. 
the only agency which can vest the courts of Oklahoma with jurisdic- 
tion over the tribal property, and this Congress has not done.* 
- Neither does the fact that the income from the mineral estate is de- 
rived and. distributed i in Osage County. give the courts of Oklahoma 
jurisdiction to determine who shalF be entitled to receive that income. 
‘The income itself belongs to the tribe. When it is received it is placed 
inthe Treasury ofthe United. States, and the: individual interest of: 


the. owner of the headright does not vest until. the Secretary of the 


Interior has segregated the pro- rata share of the individual from the 
tribal funds.® The:segregation is made i in Washington; and the dis- 
“tribution of, the checks to the: individual. owners could very well be » 


“made here: . The fact that, for the purposes of administrative expedi- 


4 cpa disbursement. is s made i in Oklahoma. is not sufficient to re- . 


33 Opinion of March 12, 1924, M, 9541. eo ome 
4 The Supreme Court of Oklahoma has recently: retterated. ite ‘former holdings: that it - 
has. no jurisdiction over: the tribal property of the Osage Indians. _Mashunkashey vw 
-Mashunkashey, 134 PL (2d): 976 (1942). 
Memorandum for the Commissioner of Indian Affairs, April - 1, -i9as, ac to the 
estate of En es Brunt. (5S I. D. Ee ; 
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; a ; September 6, (1945 : ane ee 
~ quire ancillary administration in ‘Oklahoma to aceuvee ene shall a 


“succeed to the right of a non-Indian domiciled elsewhere. 
~The right ofa non-Indi an to receive the payments due a, after the 


- amounts thereof have been segregated, is analogous to the right of any os pr ed 
creditor of the United States. The duty of the Secretary with re- 


spect to these payments is purely the ministerial one of making them to 


"2 the persons: entitled thereto. | He must. satisfy himself that those per-' 7 


‘sons asserting the ree to receive the payments are auiiced entitled : ~~ 


thereto, - 


_. Upon the ‘death of a an dae owner r of an intanese in an. Osage 
| headright, the right of his estate to receive the payments is the same’ 

as the right of the estate of any other creditor of the. United States. | 
It isa well-established principle that— 7 . 


The debts due from the government. of the. United States have * no locality at) a 


- the seat of government. | ‘The United States, in their sovereign capacity, have | 
no par ticular place of domicile, but possess, in contemplation of law, an ubiquity 
throughout the | Union; and the debts due by. them are not. to. “be treated: like. 


the debts of a private debtor, which | constitute local assets in his own. domicile. aed 


On the contrary, the administrator of a creditor of the government, duly. ap 


pointed in the. State where he was domiciled at the time of his death, has fult 
- authority to receive, payment and give a full discharge of the debt due ia “2 
ct his intestate,. jin. any place: where. the government may choose to pay i it. . 


Under the: above-mentioned rule, the requirement of ancillary ad- : 
ministration in Oklahoma would be unnecessary. | 
_ The Department has always recognized a final decree of distribu: 
tion of the court of the State of domicile of a non-Indian owner of | 
- an Osage headright interest having jurisdiction over the. decedent’s _ 
estate as‘vesting in the heirs or beneficiaries under the will of the 


~ deceased non-Indian the right. to receive ‘payments accruing to the 


= headright jnterest.. It has made payment of all subsequent income — 
from the headright interest to those. persons found to be entitled | 
- thereto by the court of the domiciliary State oe presentation to it 
of.a certified copy of the final decree. 7 — ee. 
In my. opinion, if the Secretary is: errs by. the een pre- ? 


sented: to him that. the headright: interest. is: lawfully. vested.in the 
heirs or legatees of the decedent: under a. decree of a court of ¢om- 
--petent jurisdiction of the domiciliary State, he may recognize that 
~~ decree. as vesting title in those. persons, and he need not require an: _ 


_ cillary administration. of the estate by the Oklahoma courts. : 
The: payments accruing’ after the death of a non-Indian owner sr and a 
i during the course of administration of his estate > should be. e- paid, fo. . 


16 Vaughan ¥, Noveniy, 15 Pet, fs 6. (1841) ; oe ve Coxe, 18 How, 100, 105 1855) : ; 
Wyman v. Halstead, 109 U. s. 654, 657 (1884), | | | a. ae 
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‘the duly dppoiited and qualified sito or executor, in accord-. 
ance with the accepted practice of the General Beccounwne: Office a 
and of this Department.” = | 
_ Certain attorneys interested in the estate of George. B. ‘Mothiwe : 
have indicated that the estate cannot be closed until the conclusion 
of certain litigation i in which Mr. Mathews was involved at the time 
of his death. They state that the estate is heavily indebted, and - 
they request to be advised whether the executrix can sell the head. 
right interest while the estate is pending administration in New 
York in the same way in which she can sell other assets of the estate 
“under the laws of the State of New York. . | 
While I express. no opinion as to the right. of an executrix of an 
estate, pending administration in the State of New York, to sell the 
_ assets of that estate, I can see no legal objection to the approval. by 
the Department of such a sale, if made in accordance with the-laws 
of that State. If you, as Secretary of the Interior, are convinced 
by the evidence presented at the time approval is sought that the — 
headright interest was sold pursuant.to the New York law, I believe 
that you may approve the sale pursuant to the act of April'12, 1924, 
supra, and thus give the sale validity. | 


Fowzer Harper, 
_ e* . Solicitor. 
Approved : 
— Oscar L, Coarman, » 
_ Assistant Secretary. 


TOLLEF N. IVERSON 
JENS J. HAUGE 


A-24130 ss Dewided October 3, 1946 


Public Sait Preterenue Right of Adjoining . Owner. 


A preference right at a public sale is properly accorded. to the owner of a life 

- . estate on. adjoining property who applies as guardian on behalf of his minor 
_ children who own the remainder in fee in the adjoining land. | 

_ Ownership ‘of a life estate in adjoining land is not sufficient to confer upon 

_ the life tenant a Dretencace, right in the ae of f land pas a public sales 


7 See 15° Comp. Ge, 236: “15 Comp. rere 441: 18 Cone: Gen. 716: 19 Comp. Gen. 987. 

18 See. letter ‘to the Superintendent of the Ozaze ‘Agency approved on May 6, 1942, 
‘authorizing » the Superintendent to pay the accrued and aecruing income to the duly 
‘appointed executrix of the will of Worchester Bouck, a deceased non-Indian owner of a 

a fractional interest: in an Osage aaa : 
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, | ; October 8, (1945 . -_ 
APPEAL FROM THE GENERAL LAND OFFICE 


| Be decision of the General Land Office, dated February 15, 1945 <: 
‘dens J. Hauge was declared the highest bidder at the public sale of 
lot 1 of frl. NW sec. 15, T. 128 N., R. 42 W., 5th P. M.. , Minnesota, . 
containing 0.45. acre, which decision was. s to become final 30 days | 
- from date. | 
On February 26, 19455, Tollef N. Tverson eae a Biot Sronde right | 
- to purchase the inde eicied: for sale as an adjoining owner, and 
authorized that the bid of $54, which he had previously made, be 


applied towards the pur chase price. With his application he sub- 
mitted a certificate by the register of deeds of Grant County, Minne-— 


sota, showing that Iverson had a life estate and his minor children fee — | 
title in lands adjoining the above-described lands as the result of a_ 

conveyance from Iverson and his wife. In his application, Iverson — 

stated: “I suppose that you will j issue the deed to all of my children | 


ae) they are the owners in fee.” | 


By decision of March 24, 1945, the General [and Office rejected ihe | 


preference-right claim of Tyerson on the ground that he had failed to 


show ownership of the whole title to ponaeuous land, as the title in fee 
_tosuch land was not held by him. | 
_ An appeal from the decision was s filed by Tollet N. Iverson, eae: | 
ing grant of the preference right to buy the land at three times the — 
appraised price. With-the appeal there was submitted a certified copy 


_ of letters of guardianship issued by the probate court of Grant County, “el 


Minnesota, on April 11, 1945, by which Tollef N. Iverson was ap-— | 


_ pointed guardian of his minor children. The appeal was signed by J 


Iverson in his capacity both as owner of a life estate in the contiguous 
tract and as guardian of the estates of his minor children. faz 
The 1934 amendment of section 2455, Revised Statutes, authorizing : 


the sale of isolated tracts, created in express terms the preference 7 


| ‘right here i in question. The pertinent ye of the Pe ovision rae _ 
as follows: : i : 


soe 8 Provided, That for a period of not less than - thirty days after the 


highest bid has been received, any owner or owners of contiguous land shall at 


have a preference right to buy the offered lands at such highest bid price, & ae iP, 


.* ‘but in no case shall the adjacent land. owner or oun: -be required to pay more . 
than three times the appraised price: * .* aes Stat. sec. 2455, oe en 


| mm part: 


‘amended June 28, 1934, 48 Stat. 1274; 43 U.S. C, see. ‘aT | iG 
See, also, 48 Code of Federal ee: 250. 20, which provides, 


aa 


* FF Applications fon sacl preference right must be supported by ek of 
the applicant’s ownership of the whole title of the contiguous lands ; that is, he. 
| must show by. affidavit that he has eas title in fee. gt te i oF , 
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Tollet N. Teton S ifs ses in jaele was eunicentd to meet the 
requirements of the statute, and the preference-right claim therefore 
could not be granted on the basis of the life estate. However, sub- — 
- Inission of the letters of guardianship, appointing Tollef N. Iverson. 

: guardian of the estates: of his minor children who hold’ the fee title 
to'the land, remedied the defect in the instant case. While the appli- 
cation of February 26, 1945, was submitted by Tollef N. Iverson | 
. without an express statement that he was applying as a guardian of 
his minor children, he was, nevertheless, clearly acting in the interest 
of his minor children, as is apparent from the above-quoted statement 

i his application that he “supposed” that the deed will be issued to: 
his children “as they are the owners in fee.” In view thereof, the’ 
_ subsequent appointment of Tollef N. Iverson as eee for his minor > 


- . children effected a substantial compliance with the requirement. that 


: applications be made by the owner of the whole title: It should be | 
— noted that: prior to the appointment of a guardian there wais no possi- 
- bility for the minor children to make an effective application and. that : 


: in the present case the application, though made by the owner of the | 


legal life estate, nevertheless was made in the interest of the owners _ 
- of the whole title. Under the particular facts of the case, the defect. 
of the application, as originally made, must be considered as having — 
been remedied by the subsequent appointment of Iverson as guardian © 
for his minor children. Of, Elden F. Keith, A. 23724, December.6, 


1943; James L. McCreath, Vera Lowe, A. 93942, October 18, 1944; 


no zk. Scovil, Carl J. Niebuhr, A. 24089, May 10, 1945 (all 


eae unreported). 


Accordingly, the deeision of the General iand Office, re] jecting Iver- - 
son’s preference-right claim and declaring that Hauge is entitled to — 
the award of the land, is reversed and the case remanded to the General 
= Land Office ee further proceedings it in accordance: with. this epinon: 


Oscar 1 Br Cuarman, 
Assistant Secretary. 


eae . FRED BARTINE ie 
A-93971 eo ‘Decided November 7, 1915 
7 Desert-Land Entry—Withérawals. 7 


| ‘The act of March 28, 1908, invites the ‘occupancy: and eeclamation, of unsur- | 
veyed desert lands, and pacer ences of the invitation initiates an interest = 
i in the lands: © ve I ass : ae 
“One who takes possession. ey eee utisurveyed desert. land, who heging es 
to. reclaim it, and who is continuing his reclamation operations. at the date. 
of the inclusion of the land within a withdrawal, has initiated a valid claim 


| upon a the withdrawal does not operate. The claim may: be asserted | 


| 2 os ne November 1, 1, 1945 : ge tas phe 
by the filing of. a ‘proper desert-land. application as soon as the lands are : 
. gurveyed, if at that time the Claimant is in possession of the lands and is - 
». complying with the appropriate regulations. 


The 90-day limitation.in the act of March 28, 1908, giving a . prefarence right 
_ of entry to qualified persons who performed certain acts on unsurveyed 


~ Jands before they are surveyed, is intended for the protection of the right  _ 


of desert-land claimants and homestead settlers as among themselves. In 
the absence of asserted. adverse claims of desert-land reclamation or of 
| ‘homestead settlement, a desert-land claimant who, upon the filing of the 
plat of survey, fails-to make timely assertion of his right of entry forfeits 
no rights and does not lose his lands because of a withdrawal not previously ; 
- operative upon them. 


APPEAL FROM THE GENERAL LAND OFFICE 


Fred Bartine, of Eureka, Nevada, has appealed from a Gsaaen 
by. the Commissioner of the General Land Office rejecting his appli- | 
. .¢ation, Carson City. 021704, for desert entry of certain. Nevada lands. 
- -Bartine filed the application j in question on ia sarees 20, 1948, for | 


a 320 acres described as follows: 


Bf), - 
The tracts sought were ‘included within the ey nd wal of = 


- 19 N. JR. 50 E. M.D. M. Nevada, 
‘sec. "1B, NYNWY, NWYNEY; | ar 
sec. 16, SWYANW4, NYNWi4, NYNEM, ; 


| Bartine also filed petition for classification of the lands under section a 
7 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269), as 


amended by the act of June 26, 1936 eS Stat. 1976; 43 U. 8. C, sec. a 


| November 26,1984 (Executive Order No. 6910), which temporarily _ 
withdrew from all forms of entry all the vacant, unreserved, and 
_. unappropriated public land. in Nevada and 11 chee States, reserving | 


it for classification in accordance with its highest usefulness. They 
were also within the boundaries of ay withdrawal made by. the Secre- . 
tary on November 9A, 1987, effective on November 80, 19387, for a 
proposed grazing ‘aictrict nadee section 1 of said Taylor Act. Both 
withdrawals were made subject to existing valid rights and both are 
stillin effect. The grazing district proposed in: 1987, however, has not 
yet been established. 

Field examination of the lands was directed, ae on J uly, 12, 1944, 
before a report was received, the Commissioner of the General Land 
Office held the application for rejection on the ground of the 1937 
withdrawal. He stated, however, that this action was without 
prejudice to Bartine’s right to apply for restoration of the land from 
the withdrawal and to file another desert-land application, but that 


favorable action upon such an application would not give Bartine'any — - 
| aon right of sa oe a authority,, he cited af L. D. 595, 597; en eh 
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48 ie D. 184; and 49 L. D. 111. “From this decision Bartine fas - 
_ appealed, allgeing that the Commissioner has overlooked Bartine’s. 
declaration of settlement of the lands 1 in 1980 and of his improvement 
__ and occupancy of them ever since. 


The record shows that at.the time ie fie diteped settlement tides tiaeee 


lands were unsurveyed; that they remained so until well after both | 
withdrawals; and that when the plat of survey was finally filed Bartine 
was dilatory. in applying for them. In these circumstances, deter- 
“mination as to whether Bartine initiated and retained any rights under _ 
the desert-land acts requires not only an analysis of the ascertainable 


_ facts but a review of the interpretations that have been made of the 


_ applicable acts regarding the initiation of rights under them. - 
_ Bartine’s own statement of facts appears in his-petition for classifi- — 
| cation. Therein he said that he had been a resident of Eureka County | 
since his naturalization in 1912; that he had held possession of all 
the lands described for a period of about 12 years; and that during — 
that time he had developed water on the lands by his own efforts and 
at his own expense. Most of the lands, he said, had been fenced and 
improved. The buildings, such as residence, stable, chicken house, 
_ and other outhouses, were located, he said, on or near: me SWANW'A 
of sec. 16. 

Bartine further alleged that the tracts sought are more valuable 
for the production of agricultural crops than for that of native grasses — 
and forage plants, since in their native state they produce little but 
- sagebrush, while with water they produce alfalfa, small grains, and 
garden vegetables. He said that the tracts are practically level and 
are all irrigable. He had tested the productivity of the soil and 
experimented with ‘certain crops, reclaiming the land in sec. 16 by 
irrigation and tillage. 

The water used, he said, comes from three artesian ails which he 
had drilled to an average depth of 875 feet and which together pro- 
- duce about 2 second-feet of water continuously without pumping. He 
described two of the wells as located in sec. 16, SW14NW, and the 


_ third as being in sec. 17, NEY,SEY. In his declaration he said that 


- the three wells were melded in his Nevada application, No. 9682, 
_ to appropriate the waters. This water he believed sufficient for all 
_ the tracts sought. The contour of the lands, he said, admitted of irri- 
_ gation of any and all parts of the land fears these wells by means of 
ditches and laterals. He referred to a map or plat accompanying the — 
petition as indicating the irrigation plan proposed, but no. such plat ; 
appears to have been attached to his papers. | | 
In addition, Bartine stated that he had included. some of these - 
lands i in an earlier application, one for homestead entry, which had - 


oy Bee Ca SP TEED, BARTINGS foto Fe % 22 GLB 
. . ost —_ November 7, 1945 | a . | _ 
been: te 22 and still, later had included ‘them all in Car son | 
City 020915, an application of July 8, 1940, for 640 acres under the ~ 
Pittman Act of October 22, 1919 (41 Stat. 293; 43 U.S. C. secs. 851— 
| 355, 357-860). The latter application, he showed, covered forties in 


~ gecs. 9 and 17, as well as those here sought i in secs. 15 and 16. It was 


| ~ rejected on December 8, 1942, he said, because: water: already existed : 
upon some of the tracts. | 


In acting upon the instant desert-land ie a: the Comme: oo 


sioner called upon the Geological Survey and the Grazing Service for 


possible objections to its allowance: In addition, as stated above, he 


directed investigation by the Branch of Field Examination, this hav- 
- ing been recommended by the Land Classification Division, which 
~ desired evidence as to the adaptability of the land to sustained culti- 
vation under irrigation and specific information.as to the amount and — 


ca permanency of the water supply from the artesian wells mentioned. 


In response, the Geological Survey repor ted these lands as having 
no water-power or reservoir possibilities and no value for minerals, 
‘according to available records; and the Grazing Service likewise found 
no objection to allowance of the application. Its Acting Director re- 
ported that. the land-is all level and cultivable; that about 45 acres 
are cultivated to alfalfa, annually producing 2 tons.to the acre; that 
there are 160 acres of good grazing land, consisting of alfalfa and 
rye-prass pasture; that the cultivated land is irrigated. from three 

artesian wells flowing 1, 000 gallons a.minute and that all the land ~ 
can be irrigated from these: wells; and that the improvements on the — 
land have a value. of $17,000. ‘He considered. the land suitable for 


classification under the. desert-land law. ‘The district grazier sub- 7 


> mitted.a land-status sheet showing the location of the wells, reservoirs, _ 
_ ditches, cultivated fields, fences, and buildings, and said, “Mr: Bartine - 
has farmed this area for the past twelve years. It has proved to. be 
successful from an agricultural standpoint. ” The grazier’s report 
contained no information concerning appneny S water ey nor any. 
details of his irrigation plan. : : 
- Without further information from the field, the Gon aienee on 
— July 12, 1944, on the ground of the. std aol. took the adverse — 
action described above. He not only held the application for rejection : 
but ruled that Bartine: would have no prone right of oe upon = 


4 Bartine doubtless here sotuee to. Carson. City 0202838, his application of May 24; 1937, ane 
for enlarged homestead entry of six forties in sec. 16. and. two forties in sec. 17. This 


' Was rejected, not ‘ ‘canceled, ” on the ground that the lands were’ unsurveyed and. not all 


contiguous. It js to be noted that an additional reason for rejection might have been 


‘ . stated, namely, that on the face of the area the lands were ee and therefore aa 


not anIech to enlarged homestead entry. 
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7 restoration of the lands to the public domain even should that result | 
_. froni his own motion therefor. i eg Be 
. The authorities which he cited for the jatter eine were ineeeue ce 
and. decisions setting forth. rules concerning rights to lands with-— 
drawn for water- -power reserves under section 24 of the Federal — 
Water. Power Act of June 10, 1920 (41 Stat. 1063, 1075; 16 U. S.C. 
sec. 818 and Supp. ), and to lands restored from swicki oi harabale : 
-’ The rule stated in 47 L. D. 597 appears also in 43. Code of. Federal ; 
7 Regulations, section 103.6, and reads as follows: | | 


103.6. Rights ‘to withdrawn lands which may be veuguied:  sniied 


ae public. lands are not subject to. lease, or other disposition, other. than such as is 


: ‘specifically recognized by the Federal Power Act and there is no way to acquire 


—* preference rights, preferential treatment, or equitable or legal preference, C@- . - 


; cepting where sche or equitable rights were acquired before ne: withdrawal of 
‘the land * *. *, [Italics supplied.] a : | 
* The section goes on to say, * “in all cases where such Heiss are 5 élaimed, 
careful investigation as to its bona fides will be made.” ‘The two other 
‘references show that. upon restoration. of lands from power-reserve 
withdrawals no preference rights are accorded. except where there 
are (1) prior valid settlement rights, (2) preference rights conferred — 
by existing laws, or (8). equitable claims Bue to ullowanes and 
confirmation. ~ | 
It is to be noted that’ despite: the Seoenition aceordéd ae flies 
rules to prior rights and. despite Bartine’s declaration of 1943 that 
he had been in possession of the lands for 12 years, or since 1981, the 
-. Commissioner did not investigate the good faith of Bartine’ S elim 
(48 CFR 108.6, supra). Nor did his decision inquire whether the 
. alleged possession gave Bartine any rights as against the regular 
- procedure regarding withdrawn, reserved, . or ungurveyed. lands npou | 
| their becoming open to disposal? | 
From this decision Bartine. appealed, as shove shed. Of. the | 
m grounds’ set forth, the only | one requiring consideration here is the 


_ _ declaration that Bartine settled the described lands during 1930, has 


7 held possession of them continuously ever since, has made valuable ; 
_. improvements upon them, and has developed water sufficient to irri- 
. gate most of the tracts sought. Implicitly this, like the petition of 

7 ‘classification, presents a claim antedating both the withdrawals men- 
tioned above. Question es sii both « as sto whether Bartine’ 5S 


ihe 2 The lands hex involved! ‘were never in any water- -power reserve. “The procedure. in 
restorations from ordinary withdrawals, such ag those here, and in cases where unsurveyed | 


Jands become subject to disposition is described in 43 CFR 295.8. See, also, 43.CFR 181.36-~ 


oe Agi. 40. (Cire. 1588, December 7, 1944) under act ‘of September 27, 1944 (58 Stat. T47), ee 


qe ‘Veterans of World: War IL. eee also, Meneral Land Office Order No. 158, approved 
January 7, 1944. - 


a8 43 CFR 295. 8, ‘cited | in footnote Q, “supra. 


MOL oe Rep BARTINE, 2 0 TL 
| a “November 7, 1945 - vets | . 
a, alleged acts sacaily ound either in 1930 or at any ther date prior | 
to the withdrawal of 1934, and also as to whether those acts meet the 
terms of the law and give Bartine any right that. would except the - 
lands from the withdrawal and from any prohibiave general Se 
— cedural-rules. 3s 


~~ The chief statute controlling me cases -is the ieee lane act of — 
March 3, 1877 (19 Stat. 377), as amended by the act of March OB 
- 1908 (35 Stat. 52; 43 U.S. C. secs. 324, .326, 333). The statute re- 
es, quires that to be subjest to desert entry ‘and must be susceptible. of 
irrigation by practicable means, and further that it be surveyed,, 


unreserved, unappropriated, aontiabered and nonmineral, except that: 


lands withdrawn for certain specified minerals may be Ae with * 


reservation thereof. Whether a particular tract meets these condi- 


tions will be examiried before the application i is allowed and the ques- . ne Ors 


tion of irrigability ° will be anvestiener m the field. 43 CFR 282. 1, . 


989.3, 


In relation to these requirements fie reports hare show that is Jandé 7 
sought by Bartine are nontimbered and nonmineral. Further, the — 
records of the Survey Division ofthe General Land Office show that 


in 1980, when Bartine is alleged to have initiated this claim, the lands — oo 
were unsurveyed: and that they did not become: surveyed lands untik 


September 27, 1939. That date therefore was the earliest date on : 


which. application for desert- land entry might properly be filed. By | : 


that date, however, the two withdrawals had intervened. These a 
~ would have to be considered as. barring entry unless applicable law 


--permits some valid right to unsurveyed desert lands to be initiated: ; . mes 


and unless such a right can be established in this case. = 
The 1908. act amending the desert-land ‘act of 1877. bears on thie - 


_ point. Although prohibiting desert- land entry of unsurveyed. lands, aces 
_ it gives a preference right of entry to a qualified person who performs 
. certain acts on cunsurveyed Jands- before ao ‘survey. | Its pro oe 


states: 


| “That any ; individual quaniaa: to make entry. of desert. lands. “ander: : c 
said ‘Acts: who has, prior. to survey, taken possession ' of a tract. of ‘unsurveyed . 


- desert land not exceeding in area three hundred and twenty acres in. compact. ae | . 
_ form, and has reclaimed or has in: good faith commenced the work of reclaiming pe 
the same, shall have the preference right to. make entry of such tract under said ae 


| Aets, in: conformity with the public land surveys, within ninety days. after the 
filing of the approved plat of-survey. in . the district land office. a. = 


In 1911, when considering. this] pr eference right i in the case oF £ Virgil 


a Patterson, 40 L. D. 264, the Department. found the basis of the right. a oe 


in the performance | of those acts which alone are required by the oa 
 desert-land law for the acquisition of title, namely, taking possession 


: | sas the land and reclaiming or r beginning. to reclaim it. Residence on ee 
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| ine land not bane saisieed’ as aden the fierisetand lave the resulting 
interest is not one of homestead settlement, and a person claiming — 
desert lands by virtue of possession and eclann ton alone, without 
residence, is not a “settler” in the customary sense of that term. The 
-_desert-land interest of a claimant not residing on the a 1S, however, , 
-substantial, an interest, the decision said, “of which * * * hecan- _ 
not be deprived except by his own default in eaeigae with law or by 
-.avalid withdrawal of said lands for government uses,” and a claim- 
ant’s preference right of entry attaches to the land immediately upon 
the filing of the approved. plat of survey. 


The Secretary’ s regulations clearly regard a semants interest and. 


right hereunder-as originating before the filing of the plat of survey, 
a namely, at the time of the commencement of the basic acts. Para- 

graph 7 of General Land Office Circular No. 474 of May 18, ae 
: (45 L. D. 845 ; ; 43 CFR 282.9), says: Se! | 


To preserve this preference right the work of repinmilion must be continued: 
| up to. the. filing of the plat of survey, unless the reclamation of the land is com- 
= pleted. before that time, and in that event the claimant must continue to culti- 
vate and occupy. the land ‘until the survey is completed and the plat filed. A 
mere perfunctory occupation. of the land, such as staking off the claim or posting 
~ notices thereof on the land claimed, wilt not secure the preference right. as 
against an adverse claimant. While actual settlement and residence upon. the | 
land,. as’ required under the homestead: law, are not necessary, the possession 
. and improvements must be such as to conform to the requirements of the desert- 
land. law and must evidence > good faith on the part of. the claimant. Gama 
4 supplied. ] en | | 
| ‘In Heirs of B tte ae, Fin 46 L. D. 318, ‘the pep aieals further. 
A Sere this right.. There it held that in principle there is no dif- 
-. ference between the preference right of entry based on acts of posses- 
- gion and reclamation on unsurveyed lands under the desert-land act 
of March 28, 1908, and the preference right of entry accorded by the — 
settlers? relief act of May 14, 1880 (21 Stat. 140; 43 U. S. C. secs: 166, 
923), to settlers, namély, those who have. performed acts of settle- 
‘ment—residence, cultivation and improvement—on public lands, — 
whether surveyed or unsurveyed. Neither right is lost, the Depart- 
ment said; if its possessor dies before survey of the lands. It inures 


Kes to, the heir or to the devises. 


7 _ Commenting i in William Boyle, 38 [o D. 603, 610, on the rg ence 
right provision of the settlers’ relief act of May 14, 1880, the Depart- 

ment considered that by according a preference right of entry to . 

settlers. this statute invited seeclomont It said of Boyle, who had 


-— ‘See Charles. Perrine, 3 L. D. 331, and Revised Statutes, secs. 2401, 2402, 2403; 43 
td. s. C. secs. 759, 760, 762. See, also, act of May 14, 1880 (21 Stat. 140; 43 LO Pare Fa Oe 
- gees. 166, peas), Ba | a » a 7 OY | us 
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erica: on. unsurveyed lands before their inclusion in a reclamation- 
act withdrawal, “his settlement under a law inviting it to be made on 


3 amsurveyed al gave him right to acquire the ae subject only to— 


its being taken by the government for its own use.” * In the Patterson 


a cane, supra, the Department quoted this passage from what it termed 


an “analogous” case. It therefore seems clear enough that, no less - 
than the act of 1880, the act of March 28, 1908, in according the 
_ desert-land Bn enc right’ above abet pees the occupancy 
and reclamation of unsurveyed lands and that acceptance of vhs 2 in- 
vitation initiates an interest in the lands. 3 
More recently, the doctrine of these rulings has beet applied where 
unsurveyed lands in process of being reclaimed were included in a © 
withdrawal (Executive Order No. 6587, February 6, 1934) in aid of | 
legislation, conservation, and grazing uses, ordered under the author- 
‘ity of the act of June 25, 1910 (36 Stat. 847; 48 U. S. C. secs: 141-148) 5 
In considering the question raised in this Benmion case, the Depart- 
ment recognized that under the third proviso of the 1910 act * the lands. 
authorized to be excepted from the force of withdrawals made there- 
under were to be lands within homestead and desert entries and lands - 
on which valid settlement had been made and on which settlers had 
continued to comply with the law, but it held that the proviso gives _ 
as full protection to the holder of a preference right under the desert- 
land act of 1908 as it accords to the homestead settler. : 
The Department also held it unnecessary to revoke the withdrawal 
as to the lands affected by the preference right, in effect stating that 
the withdrawal had been inoperative as to lands embraced in any - 
continuing bona fide claims and that such claims were to be ake 
, under the laws under which they were initiated. oP. 
Further to be noted concerning prior rights in Piston: to with- 
drawals are the facts (1) that it is the exceptional. withdrawal order 
which does not protect existing valid rights, and (2) that the grazing- 
district withdrawals authorized by the Taylor Grazing Act are re-- 
| quired to protect, such rights, section J of the. act containing the follow- | 
ing provision: ao 7 


fe. ee Nothing im , this Act shall be construed in any wey to diminish, restrict, 
or impair any right which has been. heretofore or may be hereafter initiated 2,3 


—-& Hirst ‘Assistant Secretary to Mrs. Glynn Bennion, May 2, 1934, Secretary's file No. 
2-141 (part 17), General Land Office—Desert-Land Entries—General. 
6k 8 And provided further, That: there shall be. excepted from fhe force and 
effect of any withdrawal made under the provisions. of this Act all lands’: which. are, on 


the date of such withdrawal, embraced. in any lawful homestead or desert-land entry 


theretofore made, or upon which any valid settlement has been made and is at said 
date being maintained and perfected pursuant ‘to law ; put the terms of this proviso shall 


not continue to apply to any. particular tract of land unless the entryman or settler. shall | 
continue to com with ae law under which the entry or settlement was made : ee. ee A — ° 
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‘under ewisting law validly affecting the public lands, and which is maintained 


pursuant to such law except as otherwise expressly provided in this Act 
[Italics supplied. ] : 


a a 


In summary, then, it appears that one who takes possession. of un get 


reserved, unsurveyed desert land, who begins to reclaim it, and who: 


is continuing his reclamation operations at the date of an ie of ae 
_ the land within a withdrawal like the general withdrawal of Novem- — 
ber 26, 1934, ordered under the act of 19 10, or within a grazing-district. oe 


. withdrawal, has initiated a valid claim ‘upon which the withdrawal ee 


_ does not operate. The claim may be asserted by the filing of a proper 
-desert-land application as soon as the lands become surveyed, namely, — 

as soon as the approved plat of survey is filed i in the local land office, 
ifat that time the claimant shall still be in possession of the lands and. 

. shall be: complying with the regulations, Moreover, as soon as the 
application is found regular, it may be allowed without reference to. 


the withdrawal, since that i 1s ae never to have operated upon the 


lands claimed. 7 | 

A different question i is that raised the statutory Taniiatine of ne. 
life of the preference right to 90 days from the filing of the plat of 
survey. Does this mean that failure to apply within the 90- -day period 
_ automatically extinguishes the right? Further, upon expiration of 
the period without application ne an. adverse party. does the with-, 
drawal attach as an adverse claim?. 

Discussing the settlers’ relief act of 1880 ; in Who V. sg tate of New 
Mezico, 45 L. D. 582, the Department held that the provision in section 
3-0f the settlers’ relief act of May 14, 1880, limiting to 8 months from — 
the date of the filing of the township plat the time within which a 
settler on unsurveyed lands must assert his claim, was intended solely | 
for the protection of the rights of settlers as among themselves. In. 


Moore v. Northern Pacific Ry. Co. et al., 43 L. D. 178, a settler’s right 


was attacked by a claimant who had dons nothing on the land but was. - 
making a scrip. application. under a-soldier’s additional homestead — 
- right. Applying an early Supreme Court rule, -the Department held | 
that a settler on unsurveyed lands who fails to-make timely entry for-. 

- feits his right in favor of a subsequent settler who asserts his claim in. 
time; but that in the absence of an adverse settlement, the settler loses. — 

no rights by his failure to assert his claim within the prescribed period. 
The Department. pointed out that the grant of this preference right _ 
by the 1880 act was an extension to homestead settlements of the Pe 


- provisions of section 5 of the preemption act of March 8, 1843 (5. 


‘Stat. 619). It stated that the Supreme Court in Johnson v. Lowsley,. 


18 Wall. (80 U. S.) 72 (1871), had long ago defined the right as a 4s 


. preference right. over subsequent settlers, a right which is waived — 
. by the first settler in favor of a later settler if in ve their: 
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| . respective isis the first settler i is negligent but the later settler 3 is. a | 
in time; and it quoted. the Court as declaring— 3 | 


F * Bee ‘It no other party has made a ‘settlement or has given notes: sets such 
meh then no one has been injur ed by the delay beyond. three months, and. 
— if at any time after the. three months, “while the party is still in possession, he 
makes his declaation, and. this is. done before any one else has initiated a right: 
of pr eemption by settlement or declaration, we. can see no pur pose. in forbidding 
him to make his declar ation or in making it void when made. And we think 
that Congress intended to provide for the protection of the first settler by giving 
| him three months ‘to make. his declaration, and for ‘all other settlers by say ing 
re this is not done. within three: months any one. else: who. has settled on it. 
within that time, or at any time before the first settler makes his: declaration, = 

shall have the better right. [Italics supplied. q | ; : | 


hee The Department further said: 


| “While a settler may lose his preference, over other a thisue. by failure to 


- comply with the requirements of the act of May 14, 1880, supra, his right to 


the land, acquired by settlement thereon, was not created by that act but has 
‘been. recognized by this Department and the courts from the beginning of. the | 
Government. Our whole public-land system is based upon the fundamental 
consideration that the settler is to be preferred over claimants ‘who. seek to 


assert scrip or other rights to the public domain. Lands settled upon and. -— 


claimed under the homestead law do not fall ‘within the designation of public 
lands. open to sale or other disposition under general laws other. than those 
relating to settlement, This Department is not robbed of its jurisdiction and 
duty to give equitable consideration to asserted settlement claims by the tender 
of a scrip application for the land by one having no claim to equitable con- 
sideration: [Italics supplied.] a 
In emphasis of this position the Department referred to State of 
South Dakota v. Thomas, 35 L. D. 171 (1906), where the State, claim- 
ing a-school grant, was protesting Thomas’ settlement on unsurveyed 
lands. There the Department said that it had never applied the 
forfeiting provision. of the 1880 act In favor of a grantee claimant. 
~ and.that— | 
 « * * -* any question governing the for mality of the assertion and comple- — 
| tion’ of title. under such settlement, is ca a matter between the United States . 
-. and the settler. . | ae S 4 | Be Oe 
 Qancededly,: as slogs ciewa, the desert:land eae ae nee fall . 
sidan the descriptive term “settler” as used in the statute and cases’ 
just discussed. - Nevertheless, it has been found that the desert-land — 
claimant has a heritable interest; that like the settler he performs 


on the lands all the acts required for acquisition of title thereto; that — a 
he has the invitation of a statute to perform them; that he has a | 


preference right indistinguishable in principle from that ofthe settler; 
and that he is as fully protected as the settler 1 in the matter of with- : 
a : drawals under the act of J une: 25, 1910, supra. _ - 


| 9393405212. 
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_ It seems reasonable, therefore, to extend to the statutory 90- day ‘ 
limitation of the desert-land preference right an interpretation sim- _ 


. ilar to that given to the settler’s preference right. Such interpreta- 


tion would conclude that the 90- day limitation in the 1908 act is in- 
tended for the protection of the rights of desert-land claimants and 
homestead settlers as among themselves, and that in the absence of 


asserted adverse claims of desert-land reclamation or of homestead 


‘settlement a desert-land claimant, who upon the filing of the plat of | 
survey fails to make timely assertion of his right of entry, forfeits 
no rights and does not lose his lands because of a withdrawal not. 
_ previously operative upon them. In the absence of other claimants, 
_ delay harms no one, and the matter is one > between, the claimant and. 
2 the Government alone. _ | 
It isin the light of the rules just. reviewed that the Conmisiond s 

decision and the facts in this case must be considered. In the first 
place, it is to be noted that any right acquired by Bartine before. 


7 survey has continued to date and is unimpaired despite Bartine’s 


delay in asserting it. ‘The unsurveyed lands claimed by bim became 
surveyed lands | on September 27, 1939, when the approved plat of _ 

survey was filed in the Carson City land office. Accordingly, Bar-_ 

tine’s preference period expired on December 26, 1939; and it is true. 


that not until 4 years later, September. 27, 1943, did Barun make 


_ application for desert entry and assert his claim. However, no ad- 
verse claim has at any time been filed for this land and, under the 


law as above. interpreted, Bartine’s delay has caused no loss or 


‘impairment of such right as he may have had when the plat was 


_ filed on September 27, 1939. 


In the second place, it is clear that. unless: some exception to the : 

‘rule requires otherwise, Bartine can establish a right existing in 

himself as of September 27, 1939, only by showing— 

1. That he took possession of the tracts claimed and ‘began ihe 

reclamation of them before the withdrawal of November 26, 1934; 
9. That he continued his work of reclamation not only ee the 

withdrawal of November 26, 1934, but also until the erazing-district | 


_ withdrawal of November 30, 1937, and, still further, until the filing . 


of the plat of survey on September: 27, 1939; or, if he completed the | 
reclamation before any of these Antes: that. he continued to occupy © 


—_ and cultivate the land until the filing of the plat (43 CFR 232.9). 


_ As to poimt 1 and the date when he went upon the lands, Bartine 
has said ‘only that he “has held. possession of a o the lands herein- 
above described for a period of about 12 years.” This statement is 
too general to be accepted by itself and has not been substantiated, not. 
| having been investigated by the Commissioner of the General and: 
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Office. NS to when he began the: eclammations Barcus makes no 
statement at all, merely alleging that during the 12- -year period he has 

developed: water and cultivated the. lands. It is, therefore, entirely 

possible that while Bartine may have taken possession of the land in. 

1931, as his petition indicates, or even in 1930, as his attorney states, 

he may not have begun his reclamation work before the first with- 
drawal. In that event, he could not establish such prior right as 

alone could except the cone from the withdrawals and entitle him 

to entry without regard for the withdrawals. | , 3 

_ Despite the inadequacy of the instant file on these points, the Depart- = 
‘ment is able to supply some of the defects through the records of the | 

| Survey Division of the Gener al: Land Office. These show the follow- — 

ing facts: On May 14, 1933, a United States cadastral engineer found 

_ Fred Bartine residing on cert ain unsurveyed lands. He sanined this 
occupancy and made a “Bona Fides Report” thereon to the Commis- 4 
sioner of the General Land Office.” : - 

_ The engineer stated that, with the apparent intention of creating | 
a home for himself, Bartine, a married man, was residing on tracts 
which were approxithately secs. 9, 16, and 17 of the unsurveyed T..19 — 
N,, R. 50 E., M. D. M., Nevada, land which was desert land and could | 
be reclaimed. 8 Personal property on the premises consisted of a cook 
stove, tables, chairs, benches, cupboards, beds, 2 plows, 1 harrow, 1 

‘scraper, 425 feet of unused 6-inch i iron pipe, a 14-ton Chevrolet truck, : 
a 114-ton International truck, and a 1929 Hudson sedan. 

Improvements consisted of a flowing artesian well, 480 feet deep, 

—6-inch iron casing; 914 miles of 4-inch pipe line leading to the land to 

be filed on; 160 rods of 4-strand barbed wire fence; ditches; excavated 

“reservoir ; foie. -room house, 24’ by 94’, built of concrete,. with finished 

boards ind finished flooring; 12 acres cleared, 8 acres cultivated, 45 
shade trees, of a value of $5, 200. Growing crops consisted of hay, 
grain, and garden truck. The reservoir, 64’ by 24’, with an average 
depth of 5 feet, was to be completed and concrete lined. Twenty acres 

were to be cleared, cultivated, and fenced in 1933. 


. 7 Phe report was made on form 4-514, which | is Houioustea as being. “or the use of 


U. S. Surveyors of the General Land Office in examination of lands for the survey of. . 


which Settlers’ Applications have been made.” -3 
§It is to be noted that although sec. 16 would normally have belonged to the State of 

Nevada as a school section by. grant of the United States, the Nevada Legislature, by act © 

of March 8, 1879, relinquished to the United States. all the 16th and 86th sections that - 


had been ‘eranted to it except those which the State had sold or disposed of, and in lieu 


of said school sections accepted a quantity grant of 2,000,000 acres to be selected by . 
the ‘State. By act of June 16, 1880 (21 Stat. 287), the United States. made said quantity - 
grant to Nevada and confirmed the title of such of the school lands as the State had | 
previously disposed of. | The 16th section here in question, not having’ been alienated 
by the State, therefore returned to the United States and was subject to the. public-land | 
_ Jaws: in 1930 .when Bartine oceupied part of it. - Accordingly, this section is s not sueck 
to Executive Order No. 7599 of eer 1, apes and 43 Cre 297.18. 
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The engineer refer Maa to an aplication by Beaing for survey and 

said that it was being made at the solicitation of the engineer in order 
that claimant might file on the land for homestead puree ‘The 
| sa recommended survey ofthetownship. = | 
. IO May 30, 1988, Bartine made an affidavit on form 45 12, in cernieh 
- he took oath that he was a bona fide settler on these lands; that he 
had resided on them since April 1931; that he wished to enter them 
~ under the homestead Jaw; and that there were no other settlers residing | 


| _ upon the Jand.desired to be surveyed. He also recited poncermne | his: - 
-- improvements most of the facts reported by theengineer.. _ | 


_ On the basis of the engineer’s bona fides. report and of Bartine’ S 
: application, special instructions, group 177, Nevada, for the survey 
— of T.19 N., R. 50 E., M. D. M., were drawn up under date of July 26, 


. 1933, and were approved on August 11, 1933. However, because all 


available funds were required for Nevada surveys previously author-— 


ized, execution of this survey was not reached until 1936,2° Begun — - 


ond ‘uly 9, 1986, the survey on the ground was completed on August 11, 


1936. But. the plat was not accepted until June 30, 1987, and the _ 


approved plat was not filed in the local land office until September 27, 
1989. Thereby, that date became the date of survey.. The field notes | 


of the survey appear in Nevada, vol. 177, p. 471. 


Bo rom the engineer’s bona fides report and Bartine’s epi on for — 
. survey it is evident, therefore e, that well: before. the withdrawal of 

_ November 26, 1934, Bartine had taken. possession of considerable desert — 
- land-in three sections of the unsurveyed T.19 N,, R. 50 E., and had 
begun some reclamation work thereon. But it fo to be noted: that 
neither the engineer nor Bartine mentioned as among the lands occu- 


~ pied in May 1933 any lands in sec. 1b, in which three forties are Now 


_ being sought. Nor does the survey of 1936 refer to any sec. ‘15 lands © 
as making part of the claim in July and August. of that year. The 

_ plat then made and later approved and filed depicts the Bartine claim 
by name and indicates the location of its boundaries, fences, buildings, 
wells,. reservoirs, ditches, and pipe lines. It shows that by July 1936 
a jane reservoir. covering about 70 acres in. sec. 10, not here sought, — 
had been added to the earlier impr ovements, but that otherwise the © 


claim’ was limited to lands on the sections. previously mentioned, Yes 


| namely, 9, 16, and 1%. | | 

“Accordingly, i in the absence of convincing ardeace to the conttar Vi ¢ 
it would seem that Bartine’s petition of September 27, 1948, for — 
classification. of lands 3 in sec. 16; as vere as in. sec. 16, was mistaken i 


0 ‘Form 4-512. is , known. in “che Lana Office as “application of settler for survey of land | 


resided. upon—agricuitural lands.” 
10 Sea correspondence, instructions, ‘Mueprints, etc., in group 117, Nevada, oon “g. eae : 


records, in pone Archives, = 
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in stating mee he had had about 12 years’ possession fur all the lands’ 
sought. “It seems clear not only that the three forties in sec. 15 _ 


here. sought and. now being cultivated, namely, NWYNW, NEY, 7 


. NW14, and NW1,NE1,, were not claimed in the years before the | 


withdrawal, but also that for at least 18 months after the withdrawal -— 


they continued unclaimed and unreclaimed even’in part. Unless this _ 


ean be disproved, it would have to follow that, having. done nothing, 
to the sec. 15 tracts before November 26, 1934, Bartine did not ac- 
- quire in them any. interest that could except them from the with- < 

drawal of that date. _ | : 
A second point to be noticed is that of all the tends shown to have 
been included in the claim in 1933 and 1936 the only tracts being — 
sought in the current application are those in sec. 16. It follows that 
- Bartine cannot under this application derive any benefit from the — 
making of such of the improvements. described as may have been 
~ located on lands not embraced in this application; namely, the tracts 
In secs. ‘17, 9,.and 10. 7 | 


As to which improvements are on ands within this olihation a = 


which are not, it is to be noted that in their May 1933 papers neither 
_ the engineer nor Bartine stated-on what subdivisions, approximately, 
the several improvements then mentioned had been placed. Further, 
in 1948 Bartine gives only incomplete information about this in his: 
~ petition. He locates one of his artesian wells on NEY,SEY, of sec. | 
17, not here applied for, and the two others on Swiy,Nwi, of séc. * 


16, which is applied for. - But he is ‘indefinite about his several build- 


ings. ‘These he. ‘says: are: located. “on. or near the SWYUNWY of 

Sec. 16.” | 
| Bartine’ iS location of the qella j is ceennied by the field notes of the : 
> :1986 survey. The general description has the following to say: 


‘Three artesian wells have been drilled by the present occupant of the lands - | 
: “tn sections 16 and 17; the largest of these is located in the northern portion of 
- the NE%SEY, of section 17 and flows about 600 gallons per minute. A second _ 


well is located in the. extreme southwestern portion of the SWYNWH of sec-. 


tion 16 and this well flows about 106 gallons per . minute. ‘The third well is .— 


located near the center of. the SWUNWY on .section 16 and. flows about. 200. 
gallons per minute. These wells were all brought in at 855 ft. ‘depth ; the 
water is clear and cold and-used for domestic purposes and for irrigation of. 
the. adjacent fields, claimed and. operated by Fred Bartine. Mr. Bartine is the 
only settler in the township and. has fenced. approximately 260 acres in the. 

‘south-central part of section 9, N% of section 16, and the east-central part of | 

section 17. Improvements consist.of a small dwelling house and seven farm 
. buildings all in good condition and substantially erected. Alfalfa and wheat, : 

in addition to a small vegetable garden, are the only crops. e 
Overflow or waste waters: from the aforementioned - wells ‘and: springs are. 
allowed to run to a natural depression, forming a reservoir of about 70 acres” 
area, This reservoir is situated in the SW% of section 10; the high water 
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; mark was ieaversed and its position, has been shown on the topographical plat 7 
of the township. ce 


-But.as to Bartine’s buildings, the field notes siadicate that Bovine S 


" statement is accurate only in part. They show that his seven build~ 


ings, although near one.another, are actually situate on four different 

forties. Three of those forties are not here applied for.. Further, 
only one of the seven buildings is on land. which is included in the 
application. That building is a frame garage, 17’ by 41’, and is on 
 SWYNWY, sec. 16. The six other buildings, together with some im- 
portant improvements, are all located on lands not applied for and 
are as follows: 7 7 | 


On see. 16, NWYSWH: | i. | | 4 
1. Dwelling, 24’ by 24’; | _ On see. 17, SEYNE'Y: | ~ 


2, Frame building, 7’ by 10°; . ~———-«45, Chicken house, 9’ by 62’; 
3. Frame building, 6’ by 8’; «6, Two-story frame fucks 47. ae 
also a dirt reservoir, 100 feet square 25's . 
| by 8 feet, deep. gee : -. also a part of the gar den. 
Ou sec. 17, NEVSEY: ay ae On see. 10, S%: aa 2 
3, Stee Blacksmith shop, 30" by 40 ; ; 7. 70-acre. reservoir, covering parts 
also .a 600-gallon artesian well of five forties. tr 


| (the largest of the three wells). 


Tt is apparent, therefore, that. by May 1933 Pirtine through 
occupancy, improvements, and reclamation work had acquired a valid 
interest in certain tracts for which he is not applying, and on the 
- other hand that he is applying for certain tracts in which he seems 
~ not to have earned any interest before the withdrawals. Obviously, 

if he wishes to acquire title to the tracts on which are located his most 
abundant well, his residence, barn, blacksmith shop, chicken house, os 
and two enialler structures, tracts moreover in which he has acquired 

a valid interest; he must amend his application to include NEYSEY 

and SEI} NEV, in sec. 17 and NW14SW%, in sec. 16. . 

’ Inthe event of such amendment, the statutory limitation of'a desert- 
land entry to 320 acres would require that three of the forties now 
included in the application be dropped. ‘Those sacrificed might well 

~ be forties in which no interest appears to have been acquired. before | 

the withdrawal of November 26, 1934. The three forties in sec. 15 


| seem to be such land, and there may have been others like them. 


| On this point, it is important to note the following facts concern-_ 
| ing sec. 16 and the five forties sought in its N14: The survey. records 
of 1933 and 1936 when studied together seem to indicate some 
occupancy and reclamation work on two of these forties before Novem- | 
ber 26, 1934, for the pipe line and part of the garden spoken of by the 
1933 papers are shown by the: 1936 records to have been on the - 
NWYNWY, and the SW144NW14. But the records give no indica- 
tion that the three other forties, NEYNWY,, NWI4ZNEY, and 
NEYNEY, were pee of the claim before November 26, 1934. ‘The: 
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1933 papers do nee state the approximate location of any of the eed ; 


- fields, fences, cultivation, and trees which they mention, and the 1936 _ 
papers do not give any dates for the initiation of work on the ditches, 


fields, and fences which they show on the three forties méntioned. _ 


Hence, there is nothing to indicate whether these forties became occu- 
pied before the withdrawal or only thereafter, between the withdrawal _ 
and the survey. Yet if occupation and reclamation of. this land did 
not occur before November 26, 1934, the withdrawal attached to the 
land asa primary claim and foreclosed initiation of a right in the land. 

In the light of the foregoing analysis, there is no question but that — 
' Bartine initiated a valid right to a portion of the lands here sought, 


a right that still exists. There is uncertainty, however, as to the ies 
extent of the right and the identity of the legal subdivisions to which 


it has attached... This question can be resolved only by careful -in- 
vestigation 1n the field and by the sifting of the available documen- | 

tary evidence. That evidence would include Bartine’s statements 
| made i in Carson City 020283, his application of May 24, 1937, for en- 

larged- homestead entry of 320 acres in secs. 16 and 17; and hose 4 In 
Carson City 020915, his application of July 3, 1940, for 640 acres in 
secs. 9, 15, 16, and 17, under the Pittman Act. | 
| ‘Accordingly, the Commissioner’ s decision is reversed tnd the case. 
remanded with directions to the Commissioner to have full investiga- 


tion of the claim made i in the field with the aid of the files i in the several | _ 


applications just cited; to call upon the applicant for further precise 
showings as to when he took possession of the respective subdivisions, ‘ 
when he began the work of reclamation upon each of them and as to 
_ the character of the reclamation done; to have the field’ examiner 
advise with the applicant and make recommendations as.to the specific. | 


- amendments necessary for his entry of those tracts to which he has 


initiated a right and which contain the improvements and buildings 


most desired; and in the light of said report, showings, and recom- 


! mendations, to adjudge the case in | accordance with the views: above 
es 
Oscar L. CHAPMAN, | 
__ Assistant coer 


INVENTION OF “IMPROVED HYDRAULIC COMPRESSOR 


Order No. 1763—Duties of Employee—Act of March 3, 1883, as s Amended— : 
Certificate of Public Interest. . 2 


A Hydraulic Compressor invented in his spare time by an engineer employed. 
by the Bonneville Power Administration, whose usual duties consisted -of 
preparing specifications and bid forms for high-tension electric transmis- 
sion lines, is not required to. be assigned to the Government under aoe | 

mental Order No. 1763 of November 7, 1942. - : 
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A Hydraulic Compressor, the use of which may lower Government construc- 


tion costs, may properly be certified as-liable to be used in the public interest a4 


under the act of March 3, eat as amended iy U.S. G. sec, 45). 


84289 ee Novum 28, 1945. ee te 


Tue ee OF THE Tener = , 7 7 

_ My Dear Mr. Secrerarr: My opinion has been. requested bene srnt 

ing the relative rights of the Government and the inventor in an Im- 
proved. Hydraulic Compressor invented by Marsh F. Beall, an en- 

- gineer employed by the Bonneville Power Administration at Port- | 

:. land, Oregon. 

_ Mr. Beall’s engineering duties consist of preparing poecaeaions and 


bid forms for the construction of high-tension electric transmission a. 


lines and the purchase of materials entering into such construction. ~ 


While in the field, Mr. Beall observed the customary method of ap- 
plying compression- type fittings, which employs two dies brought to- 


gether by reciprocating motion, the necessary pressure being developed | 
by three or four men working a long lever. In August 1944, he con- 
ceived the idea of developing a compressor using rotary motion, so 
designed as to effect a considerable reduction in the mechanical force 
required to be applied. Such a compressor could be operated either 
by electrical power or by one man using a hand wheel. Mr. Beall set 


his ideas on paper between September 1 and 29, 1944, at his home in) 


Oswego, Oregon, preparing sketches and a description of his invention 
which he submitted to the Suggestions Committee of the Bonneville 
Power Administration. 

In the circumstances, Departmental Order No. 17 63 of November 17, 
1942, does not require Mr. Beall to assign his invention to the Govern 
ment. The invention did not arise in the course of assigned research, 
since Mr. Beall’s usual duties consisted of preparing specifications and 
_ bid forms, and the purchases for which he prepared specifications and 


“> bids do not appear to have included compressors. In this respect the 


- ease differs from that. discussed i in opinion of J uly 14, 1944, 58 I. D. . 
726, and from the affirmation of that opinion dated September 19, | 


1944, 58 I. D. 738, where the inventor, whose usual duties were similar .— 


to those of Mr. Beall, developed 'a valve in response to a request of his 
| supervisor to procure a valve of-a certain type to answer a specific 


need. Nor has the invention been developed on Government time, 
using Government facilities or financing, or with the aid of informa- — 


tion not available to the public. The inventor is, therefore, entitled 
to all rights‘in his invention, free of any claims by the Government. 


Mr. Beall has, however, expressed his desire to have his patent ap- 


plication prosecuted Gc the act of March 8, 1883, as amended (35 
U. S.C. sec. 45), in consideration for granting the Government rights 
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N ovember 80, 1948 


_ to the nanufacture and use of the invention, by at for the Govern: oe 
ment, for governmental purposes. Upon his showing that use of his — 


Hydraulic Compressor may lower Government construction costs by : : . a 
saving time and labor, the signing of the certificate of public interest 
- required for the filing o of a wee eee under the act a to ce 


be aueuned 
) | Wanaven W. (Cupiees | 
‘ate 3 : - Solicitor. 
| Approved: . 
“Mrcmaen W. Stnavs,. | 
Assistant Secretary. 


INVENTION OF NARROW BAND TRANSMISSION MADE BY EM- 
‘PLOYEE OF THE INTERIOR DEPARTMENT ON MULITARY FUR- 
LOUGH | | | 


‘Order No. 1763—Government?-—Aet 0 of March 3, 1883, as. / Amended ~ 
| Certifying Department. 


An.invention made by an Smiuioved of the Interior. Department. hile on. mili- oie 


tary furlough, which did not arise in the cour se of assigned departmental | _ 


research, was not made or developed with depar tmental facilities or financ- 
ing, or on. departmental time, or with information not av railable to the public 
obtained through the inventor's employment with the Department, is not 
‘required to: be assigned: to the Government under’ Peceremental Order No. 
1768 of November 17, 1942. — 

e The Navy Department is the proper Department to certify as being of pub- 
lie interest under: the act of March 8; 1883, as amerided (35 U. 8. Cc. Sec. 2. 45) a 

“ai an invention made by: a member of the Navy. | | : 


w-34300 acy a ee ee _ Novem 30, ‘1945, 


; TH Sucrerary OF THE » Lriri0R. : | 3 * 
» My Dear. Mr.. (SECRETARY : A eriomadon. ren the. Bonneville 


- Power Administrator dated October. 8, addréssed to you, requests my. 
_ opinion as to the relative rights of the Government and the inventor “ 


* -.in an invention made by Lyman R. Spaulding while on military fur-. 


| lough from the Bonneville Power Administration. Mr. Spaulding is. 
_ still in the armed forces... 7 


_.. Whatever rights the ovement may oe in Mee Spaulding’s: a 
invention of a Narrow Band Transmission system, they do notariseby 
virtue of the provisions of Departmental Order No, 1763 of November 

17, 1942. Assuming that Mr. Spaulding while on military furlough 


‘remains an employee of the Interior Department within the meaning | 
of Order No. 1763, a question that need not be answered. at this time, — 
2 nevertheless the invention did not arise in the course EOS assigned Te- 


128. DECISIONS OF THE DEPARTMENT OF THE INTERIOR (59 I: D: 


search in the Department, nor was it made or developed with de-~ 


partmental facilities or: financing, or on the Department’s time, or 


- with information not available to the public obtained through Mr. . 
_ Spaulding’s employment with the Department. Although the order 

- purports to require the assignment to the Government of inventions 
whenever made by research employees of the Department in the 
~ course of their assigned Government research, or made or developed 
on Government time, or with Government facilities or financing, or 
through the aid of Government information not available to the pub- 
lic, it is obvious that the word “Government” is intended to apply only. 


to thes phases of governmental activity within the jurisdiction or 


control of the Interior Department. Therefore, Mr. Spaulding is not. 
‘obligated to assign his invention to the Government under the pro- — 
visions of Order No. 1763. Whether the Government may have any — 
rights in the invention by reason of Mr. Spaulding’s status 1 in the. 


7 Navy is not for me, but.for-the Navy Department, to say. 


Mr. Spaulding has expressed the desire to have his patent applica~ 
tion prosecuted free of Patent Office fees under the act of March 3, 
1883, as amended (35 U. S. C. sec. 45), if he is not required to assign. 
his invention to the Government under Departmental Order No. 1763. 


zs Asa member of the armed forces, Mr. Spaulding is eligible to re-. 


ceive the benefits of the act, except for such claim as the Navy. may 


have to his invention, but he should request the necessary certificate 


| of public interest Prone the Navy, rather than from the Interior De- 
partment. The act provides: . . | 
The Commissioner: of Patents is- authorized to grant 7 es wt ve any officer, 
3 enlisted. man, or employee of the Government * * * a patent * * *. 
without the payment of any fee when the head of the department or independent 
bureau certifies such invention is used or liable to be used in the puone interest : 
ae * * [Italies supplied.] _ - 

The word. “the,” italicized above, sonteiipinted certification by the 
Navy Department with respect to an. invention made by a Navy man 
_who then was and still is in the Navy. | | 
However, there is no legal reason why you may not certify. Mr. | 


3 Spaulding’ s invention as being in-the public interest if and when he 


resumes his civilian status in the Interior Department, if the Navy 


Department. by that.time has neither ‘certified: the invention ‘to the 


3 Commissioner of Patents nor ad asserted title. thereto on behalt of 
the Government. | ; | | 
| Warner Ww. Gawam, | 
 s & olicttor. 
- Approved: 7 | 
| Micuaxn W. Srravs, 
Assistant Secretary. 
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UNITED STATES v, C. E: STRAUSS ED AL. _ 
/A-28706 — | Decided December a7, (1945 


| Placer Mining Claims—Valuable Mineral Deposits Discovery. 


Whether. deposits of ° gypsum, clay, limestone, and other mineral substances 
of wide occurrence, are valuable mineral deposits subject to location under: | 
the mining laws is a question of fact and depends upon the marketability : 
of the deposits. -_ a 

Showings of oil in shallow welis are insufficient to constitute a discovery _: 

' where the possible oil-bearing formations Tie at copes and are scparalcd 
from the surface by non-oil-bearing strata. _ | 

7: decision holding placer mining claims to be null and void peestige of: jack LO 
of discovery of valuable minerals and lack of diligent prosecution of. work . 


leading to discovery will not be disturbed where no new evidence is sub- - 


os mitted to show that a discovery was made or that there was ore prose- 
a cution of. ayouk leading: be a peaaues ae . 


| “MOTION FOR THE EXERCISE. OF SUPERVISORY AVrHoRITY... 


hong) J. Denny, of Green River, Utah, has petitioned the. Seo- | 
retary to exercise his supervisory authority in the following cireum- 
stances: On February 18, 1941, the Government, instituted adverse 
_ proceedings known. as. Salt Lake City contests Nos. 7687 and 7688 _ 
against a number of persons who in 1912 had filed notices of several 
hundred placer mining locations in Emery County, Utah. In contest 
~ No. 7687 the defendants were C. E.Strauss and others and their heirs; 
in contest. No. 7688, H. M. Curry and others, their heirs, and the | 
Duquesne ‘Asgossment Association. The Goverment. also made party 
~ to both contests: the. present: petitioner, Anthony J. Denny. | | 
Denny was not one of the original locators, but since April 7, 1980, > 
has been occupying and claiming these locations under an alleged 
agreement with Grant Curry, onetime secretary of the Duquesne 


Assessment. Association, of which the only evidence is an unsworn, 


_ unnotarized statement, oe as follows : 


| | | = a. — ; “Aver. 7, 1980. 
Mr. A. J. | Denny of Green River, riery ena Utah, ‘is now. the owner of the 
_ interest of the. Duquesne | Assessment Association in certain lands south. of | 
Township 24 monet, in Ranges Nos. 11, 12, 18, and 14 Bast, Hmery County, Utah. a 
: THE DUQUESNE ASSESSMENT ASSOCIATION, 

»oBy- GEane CURRY; ‘Seeretary. 


Of all the parties. mibtendant’ in fie contests, Denny alona answered. 


the Government’s charges and requested a hearing. Because of the _ 


failure of the other parties in interest to take any action, the Govern- 
ment closed the cases as to them and continued, its Brcceennee against. 
_ Denny alone. 3 7 . 
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“On April 96, 1943, after extended hs oa the Conmiioner of f o- 


the General Tand Office sustained a number of the charges and held 

. null and void about 579 placer claims, blanketing large areas in Tps. — 
25 and 26 S., Rs. 10 to 14 E., inclusive, S. L: M. Of these 579 claims, 

539 are here claimed by Denny. On December 29,.1943, the Depart- 
_mnent affirmed the Commissioner’s decision, and: on March. 92, 1944, 


we denied a motion for rehearing. Denny now moves for the ‘Seere- _ 
tary’ S reconsideration of the case through the exercise of his super- ae 


| visory authority. 

_ The claims hére involved form a solid block of land covering some 

86,240 acres. They are included within Utah Grazing District No. 
ae and are now being used by Denny for the grazing of his stock. From 


_ - the record it appears that Denny, taking the position that the lands: _ 


are not part of the public domain, has erected signs at. various points 


on the boundaries reading, “Private Property, No Trespassing” and. — 


has declined to remove them. He has:also refused to pay grazing fees. | 
or to comply otherwise with the regulations of the Grazing Service. 
The claims lie along the southern boundary of Emery. County, Utah, 


. in country known both as the San Rafael Desert and as the Gréan 


- River Desert,. between the Green and Colorado Rivers on the east and - 


oe the huge dame. known as:the San Rafael Swell on the west. Underly- - 


_ Ing these claims is the geologic structure called the Nequoia Anticline. 
and.alsothe Nequoia Arch. During the past 25 years thestratigraphy 


and oil possibilities of this Arch, of the San. Rafael Swell, and of the. . 


whole Green River Desert, together with other parts of the vast Colo- 
‘rado Plateau, have been the subject of numerous investigations and - 
reports by the United States Geological Survey and by privately em- 


2 . ployed geologists. On the basis of these studies, much money has been | | 


| spent on oil prospecting in the area, and test. wells have been driven. at 
various points on the Arch in the Green River Desert. _ ' | 
Among such wells were the Des Moines Oil Company well and the 
Mt. Vernon. well, drilled in’ 1912~1913.in T. 26 8.,.R. 13 E.,.and T. 27 


SARS 12. EE; - respectively, and-on the strength x the showings in 
; sais wells, pee line to petitioner’s papers; Col. Charles. P. Tasker, s * 


_ intimately connected with the companies drilling those wells, was _ 
able to interest W. L. Curry and his Pittsburgh associates, defendants 

| here, in prospecting for oil the area here claimed. According to. 
Land Office case files and published reports by the Geological Survey, 


| 3 the test wells mentioned ail unsuccessful and were. abandoned.’ zi 


a + Althotigh the Des Moines: well founa some: oil at. 3,000: feet, petitioner’ nai called its: 


. drilling results “discouraging.” | See Salt Lake City 033058 for an application made on . 
September 26, 1933, by Anthony J. Denny for permission to pump and ‘consume water from 


_ one of three wells drilled in 1912 by the Des Moines Oil Company on T. 26 S., R. 13 B., 


“ sec. 19. Denny stated that the water would be used to water 250 head of stock in-time 
_ - of drought and showed that for this use he had the consent of T. C. Conley, agent for | 


Leon and Harry Meskimen, holders of an oil prospecting permit, Salt Lake City 033058, 
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- The locators in ‘the instant case appear to have had no o greater. success, ; 
: and after 18 unrewarding years they too gave up their search, — 


The record shows that the 539 claims in this case were all located se! 


in February 1912 by -or on behalf of the contest, parties. other than 
Denny. In all cases, the'location notices gave the same date for dis- _ 
covery as for location and stated that the claims were located for 


certain designated minerals ‘ ‘ond other valuable mineral deposits. ‘se oe 
The materials specified in most of the notices were building stone, 


limestone, sandstone, or gypsum. ‘In 28 notices, other materials were © 
- formally designated, as follows: In 12 of the notices, aluminum; in 
one, clay ; ‘in two, manganese; in one, oil shale; and in 12, oil and: : 
Although oil was. specified. i in only 13 notices, Denny’s answer to the — 
- several. Government charges dealt only with oil, not. once Teferring, 
to any of the’ other minerals, but in express terms. stating: | 


* OR Evidence of the existence of oil on ‘these claims was | the leading 


- factor in the location of these claims, which were made, DOE: to the withdr awal. us 
of March 4, 1912. : | | 
. Also, it was testified at the cer that the iectae purpose a as to _ 
all the claims was to prospect. only for oil. This purpose was also evi- | 
-denced by the. fact thati in.the years 1918-1917 the so-called assessment 
work done was group: assessment work ° (on each five locations of 800 
| acres) ; under'the-actof February 12,1903. (82, Stat. 8255-30 UcSaCe: 


os Sec. 102), which’ under certain conditions’ -allowed asseesinent work | 


to be done on any one of a group of contiguous “oil- land locations 
not exceeding | five.” 
. The record ‘further shows ‘that ‘from. 1913 to 1996, inelusive, the 
~ Curry interests. spent considerable : sums on these denne making their 
disbursements. through.the. Duquesne. Assessment Association, an or- 
ganization of the-locators set'up especially to ‘carry on thé exploratory | 
and development work, According. to oe peooe of labor agar on. 


covering the. site of these wells, “Tn pening of the Des Moines Oil Company’ Ss test oil well : 
and of‘ its: having: ‘been. drilled .to a sdepth.- Of: 2,910 : ‘feet, “Denny said, “the: drilling: results. 
being discouraging the. well sas. properly. plugged. and: the. equity rights; ‘relinquished unto ’ 

the- Federal Government.” + [Italics supplied. ] : 


According’ toa report: of ‘January 11, 1935, from the Geological : Survey to. the Com: 


- missioner ‘of the. General Land Office. concerning. Denny’s application and the status of . 


these wells, the 400- -foot well had been obliterated ; the 650-foot well had been abandoned, 
. andthe 2;910-foot. swell had’ been:: Tigged , up to’ be pumped.as a water well and apparently 
had been used at intervals: further, the land embracing it had been withdrawn to preserve 
the well for public use, aiid ‘all land within -44 mile of. the well had. been included in Publie 
_ Water Reserve No. 107 by Order of Interpretation No. 196, approved February 3, 1934. | 
On March 10, 1935, the Commissioner-denied Denny’s application. 


2The evidence referred to seems to have been that found by the Gaolozist. Rice in 1911 7 
in the course of an exploratory trip not. on these claims, which had not yet. been located, = . 


.but on the San Rafael Swell and on apart of the: desert in the pelebboruond of. these 
claims (exhibit 2). 


In Union Oil Co. v. Smith, 249: v. S. 387 (1919), group assessment work was held 2; ° 


inapplicable to inchoate locations. 
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record by the Aeicisi és ‘otal eee was not less than $153, 300, ; 


and whatever work was done on any of the claims in the area was. 
done for oil. The first hole was drilled in 1918, the last in 1918, the 


total number of wells sunk having been about 100 or 125. All were 
. comparatively shallow. The deepest was 600 feet. Most of them 
were only from 50 to 300 feet deep. From 1919 to 1926 only road and 
rock work was done.: On March 22, 1925, W. L. Curry died, and . 
after 1926 no more expenditures were made’ and no more work of any — 
description - was done on the claims either by the Association or by 
| any locators individually. | ; 
On April 7, 1930, Mr. Grant Curry, secretary of the paguea As- 
sociation, gave Denny the unacknowledged paper set forth above, 
stating Denny’s ownership of the Association’s interests. On July 1, 
1931, Denny filed in Emery County notice of having done, in 1930- | 
1931, $100 worth of “road work, rock work, work on assessment holes 
- and building dams to the amount of $100 for each claim”; and at the 
hearings he testified that he had filed this notice solely to have the: 
county records show that he was “the owner of the claims,” the unac- 
7 knowledged Grant Curry statement not being acceptable to the county | 
- for recording. He admitted that, despite his statement of work to 
the amount of $100 for each sian he had not. expended the $53,900 
which the 539 claims would have entailed, and he was unwilling to 

- gay that he had ‘spent:.even as much as $2, 000 on the work, He also _ 
testified that after 1931 he had done no more work on the claims, 1G: 

- being his opinion that the Association had ‘before 1920. done enough | 
work to earn patents to all the claims, having spent more than $500 
on each location, and that any further work was superfluous. = 
_. To the charge that there had been no ‘discovery of oil, gas, | or other - 
leasable minerals before F february 25, 1920, Denny’ s answer alleged 
that “numerous shallow wells were drilled: prior to February 25, 1920, . 
wherein saturated oil sands and pockets of oil were discovered. and, 


when bailing, oil appeared on the water in globules; these were valid . 


claims existent at the date ofthe passage of the leasing act of February — 
25, 1920.” But at the hearings Denny admitted that this was informa- 
tion given him:by men who had worked on the claims and that he | 
himself had no personal knowledge of these facts, not having come - 

into this area until. 1921. He insisted, however, that while not to 
his knowledge had there been any discovery of oil at the time of 
location, Ghare had been discovery of “minerals.” | 

Upon all the evidence adduced at the hearings, the Cin nies 's | 
_ decision of April 26, 1943, sustained the charges of no discovery and 

lack of diligent prosecution of work leading thereto. In the first 
| place; it held, in effect, that the claims of discovery 1 in the location : 
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notices were mere slfserane declarations. on the part of we locators: eS 


~ not evidence of discovery, and that no mineral had been found within _ 
the limits of any of the claims in sufficient quantities to constitute a 
valid discovery at any time before the withdrawal of the land for 


‘Petroleum Reserve No. 25, on March 4, 1912, or before the approval of 


the Mineral Leasing Act: of February 25, 1920 (41 Stat. 437; 80. 


U. S. C. sec. 181 e¢ seq.), or at any time since said. dates. = 
In the second place, the decision held, in effect, that neither at the — 
date of the withdrawal on March 4, 1919, nor at the approval of the | 


Mineral Leasing Act on February 25, 1920, were the claimants in 
‘diligent prosecution of work leading to the discovery of oilor gas,or 


any other minerals; that although some tests for oil were made thr ough 


the Duquesne Assessment Association, soon after the locations were 
‘filed, no appreciable amount of oil, if any at all, was discovered, and 2" 


_ that no work done was continued to discovery. 
These rulings. were sustained by the Department both on appeal and ; 
on motion for rehearing but are now again disputed by petitioner in 
his instant proceeding.. Witha letter of July 5, 1944, to the Secretary, 
Denny transmitted a paper which purports to: bea petition. for the — 
Secretary’s exercise of his supervisory authority and for his review of | 


the points in the Commissioner’s decision just described. This petition, 


wholly informal, consists of seven. pages of excerpts from scientific 


7 — teports, Senate Committee Hearings, and letters, strung: together with 


comments by petitioner. In further support of such argument asthese 


“suggest, petitioner appends several letters, affidavits, and reports by | 
» private geologists. - Many of the papers are unauthenticated. All are 
replete with typographical errors. Here and there they omit key 
--words or phrases. Otherwise, too, some are signally incomplete and — 
. lose force, being unaccompanied by the numerous plates and sketches. 
_ to which'they refer and which as Integral exhibits are oe to ; an 
understanding of the texts. 

Read together, the: excerpts m the pscaon and the midiiona: sep- 
arate papers. constitute, 1 in effect, 14 exhibits. Of these, Nos, 1-6, 9,12, — 
‘and 18 are individual papers, and Nos. 7, 8, 10, 11, and 14 are quotations | 
found on different pages of the Petition. These 1¢ exhibits ay be | 
_. described as follows: — nt 

1. A small drawing in pencil par ore to be a map of fe Green’ 


_ River Desert and the approximate location of the placer claims on‘the _ 


- geologic structure known as the Nequoia Arch between the San Rafael 
- Swell on the west and the Colorado River on the east. | 
_. 2. A paper, 3 pages, purporting to be a copy of a letter of So otaniliee . 
4, 1916, of 214, pages, from John A. Rice, a consulting geologist, to - | 
the Duquesne none Pittsburgh, Pennsylvania entitled a 


1 
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| on the pence Probabilities of, ae Peers of the Dugtieans Asso- | 


= ciation,” namely, the Association’s placer claims on the San Rafael te, 
or Green River Desert in Emery County, | 


. 8. A paper, 9 pages, dated J anuary 9, 1917, andl oe to. be a 
copy of a report entitled “Conclusions. Regarding the Probable Ex- — 


a istence of Commercial Quantities of Petroleum Within the Boundaries x 7 


- _of the Property of Duquesne Assessment Association in the San Rafael 


a | Desert, Utah,” by John A. Rice, Geologist for Duquesne Assessment. 


:. Ass’ Dh. This paper ae to numerous | ‘sketches which petitioner | 


| . omits: to present. | | | 
4. A paper, 13 pages, oueeet ne. i cae a . Copy. 7 a “Geological 


Report on Parts of:the Green River Desert, Emery, Wayne, Garfield, 


3 Grand, and San Juan: Counties, Utah,” by H. W. C. Prommel and‘H. E. 7 
Crum, ander date of November | 1926. oe does. not submit. the | 


2 plates which illustrate this text. 


5. A paper, 1 page, purporting to bea copy of an affidavit of Novem- 
ber.9, 1926, by H. W. C. Prommel and H. E. Crum, deposing that.they 
are Petroleum Geologists; that from May to..November 1926 they 
made a geological survey of parts of the Green River Desert in Utah; 
and that they have presented their findings and’ ecoimmendations 
regarding the area in a report. entitled “Geological Report—Parts of 
the Green River Desert, Utah.” : 
"6, A paper, 2. -pages,, purporting to.give. excerpts from an andatea 
- Jetéer from Charles P, Tasker to Duquesne. Oil Association giving — 

information on the. Des Moines and Mt. Vernon.wells in sec. 19, T. 26 
8. R. 18 E., and sec. 4, T. 27'S., R..12 E., respectively. (See pp.14, 
15, and 16. of. what. purports to be Prone and. Crum report.) 
| 1, A paper, 1 page, purporting to set.forth part of a letter.of March 

.2, 1927, from Clair Coffin, Chief Geologist for the Standard Oil Com- | 
pany, to -H. R. Breitschneider, discussing the distribution of oil- 
saturated sands in the Green River Desert and speculating as to which 
rock formations may be the source of. their oil. (See p. 6, Py | 
petition.) 

8. A half page of eta: pamporaue to be excerpts a a, study 
entitled “Correlation of the Permian of Southern Utah, etc.,” by A. A. 
. Baker and John B. Reeside, Jr., in bulletin of the American Associa- 

tion of rome Geblogiste, ‘vol. 18, No. ID. ee p. 5, Denny 

-petition. ) ar 


9. A. paper, 1 page, punporiie: ‘bs ie a copy of an analysis. dated ce | 


June 17, 1944, by a Dr. Peterson, chemist, of seven samples of water 


. taken. stron five wells and:two:springs on soecified tracts in the Denny 
—. ¢laims and showing the presence of calcium, chlorine, pee 


% _ Dotaasium, one and sulphate. (Separate sheet, exhibit 9.) 
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10. Three. re from “Geology and Oil and Gag Prospects “of | | 
_ , Part ‘of the San Rafael Swell, Utah,” by James Gilluly, in. United 
- States Geological Survey Bulletin 806-0, at’ pp. 69 and 128 (re 


a gypsum; see pp. 2 and 5, Denny petition), February 14, 1929. 


11. An excerpt from “Geology. of the Monument Valley- -Navajo 
Mountain Region, San Juan County, Utah,” by A. A. Baker, in United 
States Geological Survey Bulletin No: 868, at Bs 56 a eypsum ; ‘see 
p. 2, Denny petition), 1936. or 
. 12; paper, 1 page, purporting to be a copy of 4 an. afidavit of. Ta une: — 
14,1944, by John Folsom, deposing that beginning in October 1913 . 


= he. worked for 3 .years.on the placer claims of the Duquesne Assessment 


Association, assisting in pit digging and well drilling, and that i in the 
course of said work he uncovered thick beds of gypsum and saw v large | 
‘quantities of limestone and building stone. . 

oo SEB? AG paper, 1 page, purporting to be a copy of a letier of J an 1, 
| 1944, from J. W. Peterson, manager of the American Gypsum Con 
_ pany; to petitioner Denny, concerning gypsum deposits which he had 


7 7 examined on Denny’ s'claims and the “possibility of utilizing them. 


_. 14. About 2 pages of quotations purporting to be excerpts: from 
Hearings before a Subcommittee of the Senate Committee on. Public 


_ Lands held in pursuance of S. Res. 241, on November 19 and 20, 1948,.  . 
at Salt Lake City; Utah, and Glenwood Springs, Colorado; PP- 1057— - 

1958; 8584-3585: “(See pp. 1, 3, and 4; Denny /petition.) © es 
| Thi’ his’ letter. transmitting | his petition and these° exhibits to. hee _ 


Secretary; Denny states that he is submitting “new facts and informa- 
tion on discovery, in addition to the evidence of discovery brought 


‘out at the hearings.” However, except for exhibits 12 and 13 ,namely, | 


the. affidavit of Folsom and the letter from Peterson, both ‘dated ‘in’ 


| et 1944, and both relating to gypsum, none. of the material now: pre- : | 


. sented: by Denny is “new.” - It was all in existence in 1942 at the time 
_ of the hearings and by the exercise of reasonable diligence could have 


been offered then. Further, it could have been incorporated into the °~ | 
| record even had there been Gover nment objection, for under Rule of | 
- Practice No. 38 (43 Code of Federal Regulations 221.38) the register, 


who conducts these hearings, m may not rule on eReeae to the admis- 
sion of evidence but may only note them. 7 
Denny complains that at the hearing he. “was not per mitted to | 
present any geological facts relating to the area in gener ral to establish 
_ valid discovery” (petition, p. 4). But this assertion is not borne out 


by the record. The contest, transcript shows that under the rule just 


eg cited two unauthenticated reports by John. A. Rice on the geology of _ 


the area, here appearing as exhibits 2 and 3, supra, were offered at 
= the hearing and placed 1 in the. record, despite the Government's obj ec- _¢ 


bm, 


9393405213 _ 
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tion that. they were eget esible: Had petitioner then offered the 
other. geological papers which he now submits, they too could have — 
been. filed over objection and their admissibility considered. 
_ _Denny’s petition makes no formal argument but. eee pr esents 
quotations and interspersed comments from which. his line of reason: 
- ing must be constructed. First, by quoting some informal remarks 


about a rule of mining law made before the: Senate Public Lands a, 


- Subcommittee in Salt Lake City on November 19, 1943. (exhibit No. 14, _ - 
‘pp. 35384-3535, supra, petition, p. 1), Denny renews his. efforts. tor” - 


disprove the Government’s charge that minerals have not been found. 


within the limits of the claims in sufficient, quantities to constitute a ae 


valid discovery. In effect, he contends that at, the time. of location in — 


“— February 1912 there was discovery of gypsum, stone of various kinds, 


clay, aluminum, manganese, or oil “and other valuable mineral de- 
posits,” as the location notices respectively. recited; that it was suffi- 
cient. discovery ; and that it validated the claims, giving the locators 
the right.to mine not. only the minerals designated but also magnesium, 
oil, potash, or any other placer deposit that might subsequently: be. - 
found within | the. mits of the i locations ae if, 
petition, p. cbiee nt | 

«It will not. be disputed: that He right described. dicen arise when a 
valid. discovery ofa placer’ deposit. j is made. Lindley on Mines. (3d 
ed.) sec. 438. But it is to. be recalled that. recitals of discovery in 
recorded notices of location. have no. probative force; that: they are. 
mere e@ paste, self-serving declarations on the part of locators, not 
evidence of discovery. In consequence, when controverted, discovery 
‘must be established independently of any recital j in a recorded notice 
-  .of location... ‘Lindley on Mines (3d. ods), sec. 3925 Cole v. Ralph, 252 
—-U.S. 286, 308 (1920), and cases cited. - 

__ In this case, the Government. challenged he cetitals of ditovacy 
and at the hearing made a prima facie case that no valuable deposit 


. - of minerals: was exposed on any of the claims. It was thereupon 
~~ incumbent. upon. Denny to establish as a fact that valid discovery 
had been made. This he failed to do at the. hearing, in the opinion — 


_ .of the Commissioner. As will appear, the additional papers which. - 
he offers. with this. petition do not: make him. any more successful 
now in the Department. . 7 7 ; : 
Here, petitioner alleges that he has maaee discovery o on ches sins 
of numerous minerals not mentioned jn the location notices, namely, 
calcium, chlorine, magnesium, potassium, sodium, and GalpHate- AS 


oo evidence, he presents exhibit No. 9, supra. This informal, unsigned 


7 paper purports to give the chemical analysis of. seven samples of | 
7 water taken respectively from five of the we ells and two of the Gees a’ 
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on. these claims and to show the percentage of eauhi of the above- 


- named minerals present in each sample. It is scarcely necessary to 
~ say that this species of evidence, even if properly presented, has | 
no tendency to prove the presence at depth of valuable ore bodies 


ra containing the minerals named, nor does it offer to a reasonably pru- 


- dent person any inducement. or justification for the expenditure of | 
time and money in a search for such deposits within the claims from 
which the waters were taken. It is obvious, therefore, that there | 
has been no discovery of these miner als and that the allegation 4 fails - 


~. to validate any location. 


Petitioner then reasserts that gypsum, ain? and building ear 
have been: found on the locations ; insufficient. quantities to constitute 
valid discovery, and in fresh support of this claim he offers oe 7 
| Nos. 10, 11, 12, and 13 , described above, 


AS to (he presence of gypsum and stone | on these. avine in ‘exhibits eg ok 
- Nos. 12 and 18 the statements by Folsom and Peterson, respectively’, aia 2 
relate to these particular claims and confirm the hearing testimony. 
_that gypsum and stone do exist.on them. But the excerpts from the 
papers of the Geologists Gilluly and. Baker, exhibits Nos. 10 and'11, _ 


» have nothing to do with these claims. The Gilluly paper deals with 
the San: Rafael Swell, to the west: of the Denny claims, and speaks 
of large gypsum beds there. -Baker’s ‘paper studies the Monument. 


— Valley-Navajo. Mountain Region, a narrow belt of country lying 70 

— er.80 miles to the south of the Denny claims, in southern San Juan — 

| County; and mentions “marine limestone and abundant: gypsum” as 
eae being, present in the Carmel formation there. Since the locus of the — 
gypsum is in each case so removed from the Denny claims, the evi- — 


dence ‘that gypsum occurs. abundantly in the two areas studied can - 
here be regarded only as indicating its probable wide distribution. _ 


oo throughout this whole region, Tts force’ is, therefore, only cumulative. : 


-. .As.to the validity of the gypsum and stone locations claimed by 
Denny, there are several points of law to be noted. Under the 


. mineral laws of the United States (Rev. Stat. secs. 2318 and 23195 


* 80.U. S.C. secs.;21 and 22), only “valuable mineral deposits” may - 
be located and the lands involved ‘must. be valuable for minerals. 
Further, all the authorities agree that’ a valuable mineral deposit: 
_ exists only if its extraction is profitable and will justify expenditures _ 
to that end. Cameron v. United States, 252 U.S. 450, 459 (1920); 


United States v. Southern Pacific Co., 251 U. 8. 1, 18, 14 (1919): 
‘United States v. Plowman, 216 U. S.. 379, 374. (1910) ; Gia v, % 
Miller, 197 U. 8. 318, 322 (1905) 5 United States v. Iron Silver Mine 


a : ing Co., 128 U.S. 673, 684 (1888) ; Standard Oil Co. of California vw 
| United d States, 107 ¥F hg de 402, 415 iC C. A + 9th ys cert. denied Yee ag, 
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309 U. S. 654 (1940) ; 1 Lindley on. Mines (3d ed., 1914) si sec, 98, 
pp. LT4-175. | 

| Gypsum, clay, limestone, and the. hee kinds of ne here cveied 
have been held to be minerals. W. H. Hooper, 1 L. D. 560 (1881) ; 


Alldritt v. Northern Pac. R. RB. Co., 25 L. D. 849 (1897) ; United States 


Yv. Barngrover et al., 57 I. D. 588 (1942). But whether particular de- 

: posits of these and other mineral substances of wide occurrence are 
valuable mineral deposits within the contemplation of the mining laws 

and. whether the lands. containing them are therefore subj ect. to loca- 


tion and purchase under the mining laws are questions of fact, held ae 


= to depend upon the marketability of the deposit. The rule long laid — 
down by both the courts and the Department requires that to justify 


his possession the mineral locator or applicant must.show that by rea- _ 7 


‘son of accessibility, bona fides in development, proximity to market, 
existence of present demand, and other factors, the deposit is of such 
value that it can be mined, removed, and disposed of at a profit.. Ickes. 
wv. Underwood et al.,78 App. D. C. 396, 141 F. (2d) 546 (1944) ; opin- 
ton of Acting Solicitor; 54AT. D. 294 (1988) ; Layman v. Ells, 52 L. D. 
714 (1929). In n Big! Pine Mining Corp., 58 I. D. 410, 412 aa he | 
: ae sald : | 


- Lands contains limestone OL jena minerals, which eadce ‘the conditions 


33 shown! ‘in the-particular case cannot probably be successfully mined and marketed, 
. are not valuable becausé of their ‘mineral’ content; nor supiect to location under 
a oA the mining law. .& 


As concerns the. facts in iis case, it is to be eecaliea ‘ine acons | 


_ concerning these “locations” was given at the Salt Lake City hearing 
- on January 29, 1942, by a witness for petitioner who had an intimate 


acquaintance with this region in general and with these claims and the 

operations on them in particular. ‘This witness was H. C. ‘Tasker, — 
_ proprietor of the Green River hotel and son of the.Charles P. Tasker: 

- -who had first interested William L. Curry and his brothers, all of © 

Pittsburgh, in the oil-possibilities of Emery County, Utah, and who — 

‘later had promoted. the Duquesne Assessment Association, Accord- 

ing to the records, H. C. Tasker had worked with his father onthe Des — 


a Moines well, mentioned above as having been drilled to a depth of 3,000 


feet only to be abandoned; and he had also been.in the employ of the © o 


locators of the Denny alaime as-a sort of general foreman at the time of | - 


the making of these locations and. for 2 years thereafter. — 
Tasker testified that these gypsum and stone locations. were actually 
. made because of the oil and gas which were supposed tobe present in 
them at depth; that he had assisted in the surveying of these claims, — 
and in 1918 and 1914 in the drilling of the test wells, exploring for | 


- oil. One test hole for oil, he said, uncovered a vein of desirable gyp- 


sum. but the locators were advised against trying to mine it, » their - 
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: engineer representing that: there was Insufficient water for the n neces- - 
sary. development operations.*. 


Tasker further’ testified that the ule aa station nearest: i me . 7 


7 Denny claims. was, in the town of Green River, about 35 miles away: 
-by-a road that was not very good. As 'to whether a prudent man: _ 
would be justified in developing these deposits, Tasker considered 
_ that that would depend on the market, and said that he had. no knowl- 
edge whether these minerals could be handled at a profit at that time — 
(the time of the hearing) or. aight. have been profitably handled at 
anearlier date. a 
Arthur E. Gibson, another witness for petitioner, also knew of f the 
_ gypsum and stone on these clainis but he likewise was uninformed as 
to. their marketability, 1 not knowing whether there would be sufficient 
demand. for them to make their development. profitable. : 
‘Two years after the hearing, JW. Peterson, of Green River, i in @ 
letter. of J uly, 1, W944 (exhibit - Ne 0. ls after. referring toa recent con- ; 
sum. ‘Company, of. which he was. ; manager, ‘had just. ana ee 
$40,000 plant for the manufacture of gypsum into rock dust, a safety’ — 
~ material. for mines, and into rock board and other building materials + — 


» that he was interested i in the extensive deposits: of gypsite and lime~ 


stone which he had seen.on Denny’: s gypsum claims; that he had found 


_ them to be of very good grade and workable with steam shovels, and 


: that he would like to talk with. Denny again when he came to town as 
he “would like to work: out a ‘deal. with you wher eby we Can use some 
of the gypsum - from - your. claims. ‘ ee oe - Bes sure and call at the z 
| plant when? you come in. totowie oe ee eee | 

Nothing seems to have come of ‘Peterson’ S ‘suggestion. pay | 
does not state whether’ he called ‘on ‘Peterson. and says: nothing as. to 


any further communication with him on this matter. Nor does he _ 


offer any proof of the truth of the stateriients recited. ‘However, even’. 
if he were to substantiate. them, the evidence: confirming them ould a. 


not be sufficient to establish either the present or the prospective : 


- marketability of the gypsum or to overcome the Government’s evi-* _ 


‘dence to the contrary. It is obvious, therefore, that Denny has failed : 


to show the marketability of the gypsum and stone and in consequence © 


has failed to establish that the deposits of these materials on his claims — 
are: valuable, mineral. a which can be claimed. under the rules | 
of ne) law above stated. oe ee ee | 


4 Nowhere else’ ‘in | the. record, ns may ne noted: is there any. maleate: that the locators 
- contemplated the’ mining of gypsum. “Noy is there anything to show that any of the work 
--on-any.of the: claims was ever done’ for .the purpose of developing gypsum or stone, or” 
_ indeed any of the materials for which the locations were said to be made other than. oil. 

‘It seems clear that the lands in these claims were not sought for the materials named but 


for the petroleum which was 5 SUpOREA to. underlie them at depth. 
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As was seen pices proof of valid discovery of gypsum. or ar Ona) 


| ‘al these’ claims would have validated them: all for all other placer | 

- deposits within their limits and would have made it unnecessary for — 

- petitioner to prove individually the discovery of any other placer | 
minerals designated in the location notices, for example, aluminwin, 7 
clay, and manganese, each designated in some of 15 notices. But ‘ 


wee: Denny’s proof as to valuable deposits of gypsum and stone having 


failed, the claims located for them remained inchoate locations, and — 


- the burden of proof as to the discovery. o all the other Genero + 


‘minerals continues to rest upon him. | 
} _ Concerning aluminum, clay, and manganese, ‘Denivy has at no’ 
time made any rebuttal of the Governments prima facie case against 
them. -The 15 locations for these materials:were among the 539 claims _ 

held void by the Commissioner, and they must continue to be held © 
void unless it be shown that they were ever validated by proof of dis- 
covery upon them of any other valuable placer deposit, for exaniple, 
oil, Denny gives the balance of his. petition to an attempt to prove — 
discovery of oil on all theclaims. But, as will appear, the Department: 


_. finds no merit in his contentions. There having been no discovery of 


~ oil or any other placer deposit on the aluminum, clay, and man genes :, 
claims, the Commissioner was correct in holding them void. | 
In his present, effort to prove discovery of oil on these claims, Denny 


resorts to a theory which he calls the theory of the known. geological —s 
facts. He says that “the known geological facts relating to this. area keg, 


in general” prove that there was valid discovery of oil on these claims. 
‘He omits here to say when this. discovery was made, but since. his 

formal answer to charges asserted that discovery of oil was made 

. sometime before F ‘February 25, 1920, and that the locations. were valid ~ 
claims existent on that date, : it wil be assumed that he does not change 


ee that contention here. His letter to the a ee oe 7 | 


~ motion papers, concludes thus: 


a © SE think Mr: Ickies » [sic] ‘that after you have read the eoieeieal: reports, ‘and’ a 
the quotations I have made from geological reports, that you will agree that it 
‘should be conceded that there is valid discovery of oil on the claims in question, | 


under the theory of the known geological facts, as was accepted by the Depart- 


~ _ment in the Summers case, and as was conceded by the Supreme Court in the 


ia Virginia-Colorado ease. [Italics supplied.] _ 


- The cases mentioned are Freeman v. ee 7 nited S tates, I nter- 
vener, 52 Li. D. 201 (1927), and Ickes v. Virginia-Colorado Develop- 


ment Corp., 295 U. S. 639 (1935). The statement that the theory — 


“accepted by the Department in the Summers case” “was conceded by 


the Supreme Court in the Virginia-Colorado case” has no basis. ‘The 
‘two cases are entirely aipralated to each other, a as will Bpear io Bi 


oi neither decision aids petitioner's S case. 
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Tn the Summers case, the issue was the sufficiency ofa an actual dis- 


7 covery of oil shale in shallow. workings. and. on the surface of certain 
land in the Glenwood Springs land district in’ ‘Colorado, situate on - 


‘the geological structure known as the Green River formation. This 
-. formation, which had been the subject: of exploration and. study ° for 


a number of years, was ‘declared by the protestants. in the case to be 7 


- one massive homogeneous deposit, consisting of a single ‘stratum, | - 
: extending vertically a distance of from 2,700 to 2,800 feet from the ae 


rich and concededly commercially valuable mahogany beds at its base 
_ to the oil shale exposed on its surface. Further, all sections of its — 
: stratigraphic column were declared to contain shale, sandy shale, shale 

sand, or sand that would yield oil upon destructive distillation. It~ 


a was contended, therefore, ‘that the whole homogeneous body, or col- 


umn, was valuable and pond be commercially developed ; that. oil : 


| shale found on the surface and in shallow workings on this formation: | a 


was.an integral part of the mass below, and that discovery of the 


surface shale was a sufficient discovery to satisty the requirements “Pa 


of the law for a valid location. | i: 
With this argument the Department oe Concerning t the facts, 

| the decision stated the following : os | on eee 

‘The evidence in this, case shows. that in’ ‘this. panieuiae area of Colorado the = 


lands contain. the Green. ‘River formation, and that this formation carries oil ; 
shales in large and valuable quantities ; that while the beds vary in the richness — 


a . of their content, the formation is one upon which the miner may ‘rely as carry- — = 


“ing oil. shale which, while yielding at places: comparatively. small quantities of. 
oil, in: other. places: viele! baa! ger. and Ficher’ quantities of: this’ ‘valuable mineral. 


a It then concluded : 
_In other words, having made his. initial discovery: at’ or near the. agence. he one 


; - may with assurance follow the formation through the lean to the richer beds. 


| "Thus finding a valid discovery,. the Department held the Jocations * : 


-” valid and entitled to pass to patent, if otherwise regular. 


The ruling thus made in the Summers case in no way departs from : 
the basic rules as to what constitutes valid location and valid: discovery. | 
Indeed, far from pronouncing any new or unusual doctrine, the De- | 

| partment is here at some pains to show. that its decision was reached. 
by the’ ‘application. of well-established. principles. It points out that as. 
a condition precedent to a valid location the law requires the mineral 


: - to be discovered within the limits of the claim located and the mineral .. 
5 indications to be such as would justify a prudent man in the further. 


expenditure of time and money. with reasonable prospect of success. 
In other words, the law reqitires that: the mineral.discovered within the 
Timits of the claim must be 1 in 1 such situation and such formation. that 


 § See United States Geplogical Survey Bulletin ‘No. 729 on Oil Shale of the Rocky } Moun- 
fain Region, DD. : 21 and. 36 (1828). . aT ee pss 
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the. piospecee can one ithe: vein or the deta to depth with a 
reasonable assurance that paying minerals will be found. The-deci- _ 
_ sion further emphasizes that. discovery of an isolated bit of mineral 
not connected with or leading to substantial prospective values i is not. 
a sufficiént discovery. | Rev. Stat.. secs. 2820 and 2329; Castle v. . 

Womble, 19 L. D. 455, AST (1894) ; “Chrisman v. Miller, 197 U. S. 318, 
— 821-323, (1905) ; Waskey. v. Hammer, 223 U. 8. 85, 90-91 (1912) ; 
‘Lindley on Mines. (8d. ed.) sec, 836; Oregon Basin Ou and. Gas. Co, 
50 L. D. O44. (1923). 

The Oregon decision is particularly significant i in “its bearing on 
| Denny’ s claims. Ther e, as in the instant case, it had been argued that 
certain. slight discoveries of oil made i in shallow wells.i in shale or sand 


near the surface had warranted the prudent man in entertaining rea- 


~ sonable expectation of finding valuable oil deposits at depth. But the 
Department disagreed, nee that the noes pe failed satis- 


_ factorily to establish— an 


os Re, * :-* -that in. either of. the wells drilled « on the claim. there was pieganiere” 
any formation carrying oil or other mineral in sufficient quantity. to impress the 
land with any value on account thereof, while, on the other hand it is conclusively 
made to appear that the formations from “which. oil values are expected to be 
| developed within the limits of the claim exist many hundred feet below; ane are - 
: wholly unconnected with, the formations penetrated ‘in said wells. - - 


This Oregon decision (1928). was somewhat similar to ce in East | 


= Tintie Consolidated Mining Co. ,40 L. D. 271,.and 41 TL. D: ‘O55. (1912). 


— (On Rehearing). . There the Department held that the exposure of 
‘substantially worthless deposits on the surface of a claim which: from 
observation and geological inference are supposed: to indicate. that — 


| other and unconnected veins or lodes lie at greater depth, does not - 


constitute a discovery within contemplation of the law and is not a | 


sufficient basis -for-a valid location. In other words, the. Department — 
in effect, ruled that observation combined with h geologic inference can- 


fa not be substituted for discovery. 

Petitioner, i in order to support his ‘contention: that valid discovery 
has been made on his claims in accordance with the theory in the 
“Summers case, presents: exhibits Nos. 2-8, inclusive, described. above. 
In general, these papers severally. examine and discuss, with especial 
referénce to oil and gas possibilities, the general geologic features and. 
surface conditions of selected areas in an extended region of which 

Denny’ Ss claims form. but. a part. They. describe the normal strati- 
_ graphic column of this Peele as compr ising 15 5 separate formations,’ 


=e In descending: order these are as. follows > : oo ome: i . 
| | . Wingate. = 5:: .. | .. UL. Riabab. 


_ 1. McEImo.. . 6 

2. Entrada. 9. Chinle 42. Coconino. att 
3. Carmel. - &. Shinarump. = - 18. Rico or Supia. 

4. Navajo. © - 9, DeChelly. ss, Blermosa, 
5. Todilto, — 102 


Moenkopii ss BL Lower Pennsylvanian: ~~ 
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| from the Lone: Pennsylvanian, at a depth of aS orn as 7 F 00 feet, : | 


to the McElmo formation at the earth’s surface. They explain that — 


at many points in the region some or all of the uppermost formations, 


re such as the McElmo, the Entrada, and the Carmel, have either entirely oO : 


- disappeared. or have been worn dowu by natural forces acting | through ~ 
‘millions of years, and that at such points the lower formations are _ 


: = correspondingly nearer the surface and can be reached with less drill- 


ing. They study the character of whatever formations they find 
exposed, and where they find outcroppings or sand showing any signs 
of. oil the. authors. draw inferences as to the source of the oil and 
as to which of the many formations at depth may contain commercial _ 
- quantities. They take scientific measurements and attempt to estimate 


the ag eregate thickness of the several formations which | must. be _ 


- -penetr ated before the drill can reach the formation supposed to be. 


oil bearing. ‘They also describe conditions where wells haye beén — : 3 
drilled and ‘report the results ofthe tests. Finally, they. offer con-_ 


7 clusions as to the points which from surface indications appear to. | 
7 be the most favorable locations for future tests. 


- Petitioner places much reliance on exhibit No. 4, the eee Crum 7s 

_ ¥eport on the Nequoia Arch underlying the Denny claims. From. 

_ their observations, Prommel.and Crum conclude that the formations - 4 
onthe Arch most likely to: contain oil in commercial quantities are 


five of the Zowér formations. In descending order these are Nos. — 


a 8.9, 10; 13, and 18, namely, Shinarump conglomerate, DeChelly sand- —. 


~~ stone, ‘Moonkopi red sandstone and shales, Rico or Supia sandstone 


"with interbedded limestone, and the Lower Pennsylvanian sandstone. ae 
Of these, the Lower Pennsylvanian, oldest and deepest of the forma- 


- tions, is‘éstimated to lie from’7,155 to. 7,710 feet. below the earth’s ° 


es surface, where the column is compilers. The DeChelly at a point a 


-_ mile south of Denny’s claims showed small quantities of oil only after en 
- the-drill of the Des Moines well had gone down 8,000 feet. ae 
In this-connection, it is. to be remembered that the ‘wells: drilled : 


by the Duquesne Association were all shallow wells, many only from 


50 to 300 feet deep, and that the deepest well drilled went down only : 
- 600 feet. Reporting in November 1926 on developments in the San 

- Rafael. Desert area, the Geologists Prommel and Crum said of the | 
7 Duquesne Association’s locations : | = 
oR Re No actual test has been mate on these placers, the annual ASSeSS- 


ment work comprising a number of shallow holes and pits as well as. road 
construction.’ . [Italics supplied ; exhibit 4, supra, pp. 8.and 13.) — a. 


. This statement indicates clearly the opinion of geologists, upon whom — 


petitioner greatly Telies, that in November 1926, the date of the — ic 


, Prommel- Crum report, no discovery Of. oul had as yet been made on. 
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the Sache wincties and that n none was to 7 expected except from Pp 


very much deeper drilling. 

| The substance of the exhibits just outlined aege therefore, i 
“the known: geological facts” concerning the Nequoia Arch and the 
area of the Denny claims are entirely different from those leading to 
the Summers decision. No thick, homogeneous oil-bearing stratum — 


like the Green River formation has been found outcropping at the | 


surface here. - As the geologists of the exhibits point out, the possible <3 
oil-bearing formations here lie at depth, unconnected with the surface, — 


separated from it by unlike strata, and are to be reached only by deep _ 
drilling through the intermediate non-oil-bearing formations. — The | 


“papers present no evidence that seepages or other surface indications 


in this area have a direct connection with any formation. that can be 


followed from surface to depth, or through lean to rich beds . as in 
the Summers case. 

Nori is there any common belief among aoueesingee that dil s seep- 
ages occurring sporadically or exposures of sand saturated with oil or 
other surface indications afford any assurance of continuity of de-. 
posit of so fugitive a mineral as petroleum. As is stated in Lindley 
on Mines (3d ed.) sec. 487, p. 1024, os the pra of pe- 
troleum discovery— | 

* * * Tt is well awa that the natural habitat of this ere of ey 
| hydrocarbons is in stratified rocks some distance below the surface, and except 

for the occasional appearance at the surface in the form of oil seepages, springs, 
Or other indications of the subterranean existence of petroleum, there is nothing 
to guide the miner in making his location. It requires more or less extensive 
development in the nature of well- drilling and prospecting: to determine the 
nature, extent, and permanency of the deposit. 


See, also, Southwestern Oil Co. v. Atlantic and Pacific R. R. Co. 39 
L. D. 385 (1910). Again, explaining the necessity for protecting the 
occupation of a dihgent prospector during his search for oil, the 
California court in the leading case of MeLemore v. E press Ou Co:, 
158 Calif. 559, 562, 112 Pac. 59, 60 (1910), observed— pyggiat 
ee discovery, in the very nature of things, would rarely or never be | 
made except at the end of much time and after: the expenditure of ‘much money, 


. the discovery of oil involving the er ection of a derrick, the installation of ma: 
chinery and. the laborious. drilling of a well, fr ete to the. a ee of three : 


: thousand feet or more, * * 


- Obviously, therefore, the cna in tis. case are not. ae all on. atl : 
fours. with those i in the Summers case. As was stated above,’ peti-- 


_tioner’s answer to the Government’s charge of no discovery of off 


_ and his statements at the hearing, both based on information frou 
: drillers and other workmen on these claims and not on: his own knowl- | 


| ms 1 Pages 133-188. ros 
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— ee: December 27, (1945, a a 
ee pointed: 81 discover y to the finding of saturated oil aa ead 
pockets of oil in the numerous shallow avolls: drilled before February ~ 

25, 1920, and of globules of oil appearing on. the water in the wells 

| alien bailing was done. The Oregon Basin and Hast Tintic decisions . 


above described make very clear that these meager showings of oil | 


in shallow wells, which did not penetrate or even reach the deep strata. 
designated by the geologists as possibly productive, were wholly in- 


sufficient to constitute discovery. The Department therefore main-_ | — 
_ tains its view that the Commissioner was correct in holding that there _ 
was no discovery of oil on any of the claims at any time. What. it 


said in the Hast Tintic case is applicable here, that observation. com- a 
bined. with geologic inference cannot. be substituted for discovery. 


As: regards. the oil claims, one other matter remains for comment, ~ 
the status of these claims under the Mineral Leasing Act of February _ 


_ 95,1990. This act effected a complete change of policy with regard 


~~. to the. disposition of lands containing deposits of coal, phosphate, 
sodium, oil, oil shale, and gas. Thereafter, such lands were nolonger 


to be open to location and acquisition of title but only to leasing. 


Wilbur v. Krushnic, 280 U. S. 306, 314 (1930). In express terms, sec- | 


tion 37 of the act (30 U. S.C. sec. 193) directed that deposits of 


these designated miner als in lands valuable therefor should be sub- — 


; ject to disposition only as ‘provided in’ the. act, ape by leasing; 7 
‘but it made an exception. as follows: | are: | 
Ok Rs except as to valid claims existent at date of the passage ‘of this Act 


| vad thereafter maintained in. compliance with the laws under which initiated, ” 
Which claims may be perfected under such laws, including discovery. _ | 


a: . Under this exception the claims saved from the operation of the leas- 


ng. law are of two classes:® 3 a | 

1. Claims. which on. February 25. 1920, were ae oor of suffi , 
cient prior discovery and which after Febr uary. 25, 1920, were > “main- | 
~ tained” by annual assessment work, aise 
— 2. Claims upon which on February, 26, 1920, ie ee pact no 


| prior discovery but upon which on that. ante dilizent discovery work 


was being prosecuted and upon which after that date a coated ; 
work was continued to discovery. — | 
It is to be noted that before discovery so- called “locations” are not 
7 valid locations but only inchoate. As such, they are not subject to — 
the requirement of annual assessment work made by section 2324, Re- 


vised Statutes, or to the penalty of relocation prescribed by it. wees - 


_ ther, so-called assessment work does not take the place of discovery. | 


= ‘Cole-w: Ralph, 252 U.S. 286, 296: (1920). Nor may the doing of it, 


4 whether individual or eer assessment ; work, under ane: theory of a. 


; § See. MeGee vy. W cotton, 48 i D. “147° (1921). 
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— walid mineral location suffice to hold a claim when the claim is actually 
Anchoate. Union Oil Co. v. Smith, 249 U. S. 837, 350 (1919). Ac- 
cordingly, inchoate. loc cations do not fall in class 1 of the exception in 
section 387. They may, however, fall in class 2; for if discovery work 
be in progress on February 25, 1920, and be. eoncinued to actual dis- 
covery, the inchoate locations ‘thus mutintained will by the doctrine. 
_of relation be deemed to have been valid and in existence on February 
95, 1920, and therefore saved by the. exception fr om the operation of 
the Leasing Act. | ae o 
_. Denny’s claims do not fall in clings 1 aes nee been: no > prior _ 
i <liscovery and the so-called assessment work done having no. ap- 
- plicability to inchoate locations and not availing: asa substitute for 
_ discovery. Nor do they fall in class 2, for no diligent discovery work 
' -was in progress on February 25, 1990. The record shows that all 
drilling for oil ceased in 1918, ad that from 1919 to 1926 the only. 
work done.was road and rock work and the building of fireplaces for 
the accommodation of the public. This work was only so-called as- 
sessment work, and does not take the place of the diligent discovery — 
work required for the maintenance of inchoate locations. The dis- 
tinction to be made between the two is emphasized. by the Supreme 
Court of California in the leading case of McLemore v. E epress Oib 
C’o., 158 Calif. 559, 562-563, 112 Pac. 59, 60, 61 (1910), where it says: 


. a When the location is valid and. complete, the law exacts the doing of 
but one hundr ed dollars of work per year, and. when that is done all of the loca- 
tor’ S rights are fully protected, whether he remains in possession longer than is 
-mecessary to do that work or not. “But where the. location is. incomplete, no ques- 
tion of assessment work is involved, What the attempting locator has is the 
_ xight to continue in. possession, undisturbed by any form of hostile or clan-— 
- destine entry, while he is diligently prosecuting his work to a discovery. This 
diligent prosecution of the work of discovery does not mean the doing of assess- 
ment work. It does not mean the pursuit of capital to prosecute the work. It 

does not mean any. attempted. holding, by cabin, lumber pile or unused der rick, 
7, 206 means the diligent, continuous prosecution of the work, with the expenditure : 
- of whatever. money may be PROCSESTY. to ‘the end in view. “* * *- [TTtalics | 


me supplied.] 


‘In view of all these qondiderstions the Commiioaae funding ie | 
: there had been no prior discovery and no diligent discovery work in 
- sprogress on. February 25, 1920, held that the claims were not saved by 
_ the exception in section 37 and.that they were null and void. He was 
upheld by the Department in its subsequent decisions. - 
This action Denny considers-a flagrant violation of authority. In " 
= support of his position he cites 7 ches v. Virginia- Colorado Develop-._ 
gent Corp., 295 U. S. 689 (1935). That case, however, is not ap-_ 
posite, dealing not with discovery work on. inchoate locations ; In class 
2 of the section 37 exception but with assessment work on valid loca- 
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tions in. ee 1 Gades the exception, ‘The question was as to the “main-- 


tenance” of such a valid claim. The Court pointed out that in the 
case of a valid location under the mining law (Rev. Stat. sec. 9894), a 


default in annual assessment. work, although opening the claim to 


relocation by a third party, does not ipso facto forfeit the claim and. ; 
is without effect insofar as the Government is concerned ; that the loca- . 
tor is entitled to resume work before a relocation and that. such re-. 
- sumption maintains his claim. The Court then held that these rights. 
of the locator under the mining law are not diminished but Saved: by 
section 387 of the Leasing Act; that the owner of a valid location is en-- 
titled to resume work after a default, and that he maintains his claim,, 
_ within the meaning of the Leasing Act, no less by such resumption, 
_. than by performance of ‘the annual assessment labor. | 

It is to be noted, however, that although the decision denied the 
authority of the Secretary. i declare the forfeiture of a claim for 
an assessment work default, the Court expressly recognized his author- 
ity to determine that an alleged valid claini is invalid for lack of* 


discovery, fraud, or other defect. It is this authority which has been 2 . 


exercised inthis case. The claims of discovery for gypsum, stone,-oil,, 


and the other materials designated: -the location notices, have all heer «* 


investigated, ‘challenged, ‘and held invalid. Fur ther, it hie been found. 
that on'the’claims explored for oil there had been no ‘discovery and: 
that no diligent discovery work was in course of prosecution on Febru- 
ary 25, 1920, and that in consequence-these claims were not saved by 
the exception : in section 87 of the Mineral Leasing Act. | | 
~The Department, therefore finds no reason for disturbing the cee 
cisions previously reached that the 539 claims claimed by petitioners. 
- are all null and void. | : 3 7 
The motion is daiea re er ee 
a mae Oscar L. CaspMan, 
7 = Seoretary. 7 


INDIAN RIGHTS IN COLUMBIA RIVER RESERVOIR 


Indian Rights of Hunting, ace and Boating in Columbia River Res- - 
_ ervoir—Statutory Construction—Second Paragraph of Section 1 of 
Act of Tune 29, 1940 (54 Stat. 703) —Administration of Columbia: 
‘River Reservoir Area—Constitutionality of ee Provision of. 
the Act. : : 


-Thée second. paragraph of. section ce of ‘the act. of Furie 29, 1940, “provides : 
«|The Secretary of the Interior, in lieu of reserving rights of hunting,. 
_ fishing, and boating to the Indians in the areas granted under this Act, shall’ 
set aside approximately one- -quar ter of the entire reservoir area for the~ 
‘par amount use of the. reat ans of the Spokane and sowie ace vatione ~ 
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hagaue fishing, and boating purposes, which rights. shall be subject - only 
to such reasonable regulations as the Secretary may pr escribe for the protec- a 
tion and conservation of fish and wildlife: Pr ovided, That the exercise of 
- the Indians’ ‘rights shall not inter fere with. pr oject operations. The Secretary 
- shall also, where necessary, grant to the Indians reasonable rights of access: 
to such area or areas across any project lands. a ; 

“The act imposes a Inandatory duty upon the Secretary t to set aside approxi- 
mately. one- quarter of the entire reservoir area for the paramount: use. of 
the Indians of the Spokane and Colville Reservations. . oo : 
Although the act in terms permits the Secretary to set aside one or more 
areas. for Indian use, it also makes separate provision for two different 
tribes of Indians. The Secretary is, therefore, required to allocate at least | 
one area to each of the’ two tribes. While he may also set aside more than ? 


two areas, his. power is limited by a rule of reason which would prevent 


> him from setting aside SO many areas. that he would bring about the very. 
. . evil which the statute. was designed to prevent. The object: of the statute 
was, so to speak, to secure a. consolidation of the areas of Indian. interest. 
The interest of the Colville and Spokane Indians in one-quarter of the reservoir | 
area is not joint but. several. In view of the failure of the statute to 
_- prescribe a formula for dividing between the two tribes the 25 pereent of the — 
-resérvoir area to be set aside for both of them, the Secretary may make _ 
the apportionment in such a. manner as, will -be equitable under all the | 
circumstances. However, the ratio that was employed in determining the 
per centage of the entire reservoir area that was to be set aside for both tribes 
could. reasonably be applied in determining. the share of each tribe. This 
ratio was obtained by comparing. the length of the original river shore line 
of Indian lands acquired or to be acquired for the reservoir with the total 
original shore line of the river in the reservoir area. The result would 
also. be in harmony with. the relative populations. of the Colville and Spokane 

- Indian Reservations. | 
While the Secretary. has discretion in ‘the ication of the Indian areas, his’ 
-. diseretion in this respect is limited by the requirement that the areas set 
aside for the Indians be readily accessible to them. The Indian areas 
must, therefore, be located in- reasonable proximity. to the Indian lands, 
| namely, adjacent to such lands. The application of this rule would require . 
the. location of the Indian areas along the former shore line of Indian lands. 


However, -in view. of the. scope of the Secretary’ Ss discretion, he is: under no | 


| duty to locate the Indian areas within the exterior boundaries of the reser- 
vations as they existed prior to the construction of the reservoir. | 
The Secretary is not confined to setting aside one-quarter of the water surface — 


of the reservoir for the use of the Indians. He may include freeboard a 


areas in the areas set aside’ for the Indians because (a) the. Indians are 
given hunting rights which can also be enjoyed on the shorelands ; (CB): the: 
“entire” reservoir area is made the basis for calculating the Indians’ share; 
(c) the rights of access. to the Indian | reservoir areas. are, granted only 
“when necessary.” — = . 
The special rights given to the Indians under the act are expressly limited to 
hunting, fishing, and boating. These rights are not enlarged by. the “access” 
pr ovision of the act, since a right.of access is not a separate and independent 
- right. but a meals of enjoying property rights or special rights otherwise 
possessed. However, the rights of access are not limited to mere rights of 
ingress and egress but are commensurate with the purposes to which the . 
portions of the reservoir to be set aside for the Indians are to be put. © 
No special. rights inure to the Indians from any other source.. By virtue of -. 
the act of J uly 1, 1892 (27 Stat. 62), the soutners and eastern boundary 
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ary ine Colville. Reservation extends to the: middie of the channel of the Géiumbia 
‘ ‘River.. By the Executive order of January 18, 1881, the bed of the Spokane 
( River to the south bank thereof was included in the Spokane Indian Reser- 
~ vation, Elven if it be assumed that; the titles to the ‘beds of the Columbia 
-and Spokane. Rivers were not taken and. extinguished under the act: of June 


29, 1940, it cannot’ be made a:source of additional special rights for the ~ 


2 Indians. The special rights accorded to the Indians by the act are plainly 
= denominated lieu rights. They. are, therefore, to be deemed an exclusive 
i, ~~ gubstitute for : whatever rights the Indians. may have enjoyed: prior. to the: 
enactment of the statute by reason of their rights of ownership- ; 
However, the Indians are not confined to those parts of the reservoir set aside ; 
for their “paramount” use. In such areds of the reservoir they will enjoy. 
special rights. But in the reservoir as a whole, insofar as they ‘may have. 
-_aecess to. it, they may enjoy such privileges as are accorded to the general © 
7 public in navigable waters, which include. those of hunting and fishing,. . 
BS floating logs, and navigation. The Indians may also take advantage of | 
* section 10 of the act of August 4, 1989 (48 U. S.C. sec. 887), which gives 
the Secretary power to grant leases, licenses, easements or rights- -of-way: 
over lands acquired and administered under the Federal reclamation laws. . 
"Since the act declares that the areas set aside for the Indians shall be for 
their “par amount” use for hunting, fishing,.and boating, such use. is neither 
. ,exclusive of the same use by other persons, nor exclusive of any other use- 
- by other persons. However, the Secretary is under a duty to maintain the- 
paramount .character of. the Indian use, and if he finds that this can be 
accomplished only by according the Indians exclusive rights in. the areas 
: set aside for them, he is: empowered to do so. He may make such rights: 
; exclusive in all parts of the Indian areas, or at particular locations, or at.’ 
- particular times, . or give greater freedom: to the mmens 3 in aoe use vo 
the reservoir than is permitted to others. oe 
~ Since the rights’ of the Indians’ will not necessarily be erclisive there | is no. . 
& “present need to decide whether the Indians may eee others to enjoy 7 
‘their. rights. . 
"Although the Bureau of Reclamation, the Bureau of Tnilian Affairs, the Na- 
tional Park Service, and the Fish and ‘Wildlife Service are all interested © 


st 


: in the Columbia River Reservoir. area, its administration is vested in the. t3 
Secretary. of the Interior rather than in. any particular bureau, and the oo 


- Seeretary, by virtue of section 161 of the Revised Statutes (now 5 U. S. C. 7 
~ gece: 22), may select any one or more of the interested. agencies to administer 
. any part of the reservoir area: : _ 
_. There is no good reason to doubt the ‘eral eeHoneite of the provision of. the 
~- aet, which gives. the Secretary of the Interior authority: to prescribe reason- 
able regulations for the protection and conservation of fish and wildlife in 


the areas set aside for Indian use. The constitutionality of the act is sup- . 


ported py the property interests of the United States in the reservoir. area, 
the power of Congress to control the navigable waters of the United States, - 
and the pow ere of Congress over. Indians‘and Indian affairs, | 
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To ASSISTANT ree CrapMan. : aaa 
This is in response, to your memorandum of J anuary Ob, 1944, aE 
aa you request that this office consider the legal problems involved 
in determining the rights of the Indians of the Colville and Spokane 
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| Indian. Resaationss in the Coidibis River Reservoir created by Ke : 

construction of the Grand Coulee Dam. . The rights in question arise 
under the second paragraph of section 1 of the act: of June 29, 1940. 
(54 Stat. 703). “I have considered -in-this connection the memoranda 
of the Office of Indian Affairs dated December 30, 1943; of the Assist- 
ant to the Secretary in Charge of Land. Utilization dated January 


can ie 1944; and of the Assistant: Chief Counsel of: the Bureau of Reclama- . 


tion dated July 4, 1944, as well as: other documents i in the files ee the | 
| interested agencies. ~ | | 

The second Pee of seétion 1 oft the act of June 29, 1940, | 
provides: | | 


The Secretary of the Interior, in lieu: ‘of reserving rights of hunting, fishing, : 


and boating to the: Indians in the ‘areas granted under this Act, shall set | 


aside approximately one-quarter. of the entire reservoir area for the paramount 
use of the Indians of the Spokane and Colville Reservations for hunting, fishing, 
and boating purposes, which rights shall be subject only to such reasonable | 
regulations ‘as the Secretary may prescribe for the protection and conservation 
of fish and. wildlife: Provided, That the exercise of the Indians’ rights shall not | 


- interfere -with project | operations. The Secretary shall. also, where. necessary, 


grant to the ees reasonable ara of ACCESS to such area. or: ar eas across any. 
project lands. - ere eee ee! | 


You apparently. it that I consider all the iss coe ae that 
can immediately be anticipated as arising under the act so that you | 
may be advised concerning the permissible scope of administrative 
action. This‘ panoramic assignment, going beyond the ‘specific in- 
quiry to which my opinions are ordinarily addressed, Seems at least 
necessary in part because the agencies interested in the ‘administration: 
of the Columbia River Reservoir area have been unable to agree ae 
a plan for the development of the area. 

. ‘The statute imposes a ‘mandatory duty upon the Secretary re ‘set 

aside ‘ ‘approximately ° one-quarter of the entire reservoir area for the 
paramount use of the Indians of the Spokane and Colville Reserva-- 
tions: * * *.”8. But it does not, at least: in specific terms, supply 
much guidance to the Secretary in carrying out this duty. ‘Tn order 
to extract the full implications of the statutory direction, it is neces- 
sary to consider first, some een of the ey, of the Colville and 


aA Memorandum of aeveanient for the administration ‘of the reservoir area was signed a 


on September 26, 1941; by representatives of the. Colville indian Agency, the .Colville 
Gusiness Council, the National Park. Service, and the Bureau of Reclamation, but it received 
_ the approval of neither the heads of the interested agencies nor of the Department. . 7 
- 2 Hereafter when reference is made to “one-quarter of the entire reservoir area’ or to 


“one-quarter of the reservoir area,” the statement should be understood in an approximate _ 


sense. 


2'The language of the ant is mandatory. It makes use. of the imperative **shall,”’ and 


nothing in the dee slative asters: of the act casts any doubt upon the mnnOAcry: character _ 
of the PRB UREE: ; 
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Spokane Tas, and the more immediate events leading to the e pase - 
sage oF the act of Jur une 29, 1940. | _ 
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‘The Colville Reservation was eaebiened by an: eecutive order. 
of President Grant, dated July .2,.1872, which set: aside “the country - 
bounded on the east and south by the Columbia River, on the wee by the 
| Okanagan River, and on the north by the British possessions.” Pur- 


suant to the act of August 19, 1890. (26. Stat. 336, 355), an agreement as 


was-made with the Colville Indians on May 9, 1891, for the cession of 
the northern half’ of their reservation for the sum of $1,500 000. 
Congress, however, refused to ratify this. agreement. The res-. 
ervation was thereafter diminished, subject to the allotment in sev- | 
eralty of the Indians already residing on the vacated portion, by the 
act of July 1, 1892 (27 Stat. gl which. described the ees to be ¥ 
vacated as follows: | io 


oa Beginning at a point on ‘the eastern pouidar y line of she Colville Indian Reser- | 
vation where the township line between townships ‘thirty-four and. thirty-five | 
 north,. of range thirty-seven. east, of the Willamette meridian, if extended west, 
would intersect the same, said point being. in the middle of. the channel of the — 

Columbia River,-and running-thence west parallel with the for ty-ninth parallel 

of. latitude to the western boundary. line of the said Colville Indian Reservation. 


ae in the Okanagon ‘River, thence north following the said western boundary. line — 


to the said forty-ninth parallel of latitude, thence east along the said forty-ninth | 
oe parallel of latitude to the northeast corner of the said Colville Indian Reserva- 

tion, thence south following - the. eastern 1 boundary. o£ said reservation to the. 

place of begizining. a aM ee ss 
Section 8 of this act provided that ching therefa weld bic con- 
strued as recognizing the title or-ownership of the Indians in any part 
of the reservation. However, ‘the purpose of this provision appears 


to have been merely to prevent the assertion of any rights against the 
United. States by the Indians. As the. Supreme Court pointed out in - 


United States v. Pelican, 232 U. S. 442, 445 (1944), the reservation was 
repeatedly recognized in subsequent acts of Congress, and was there- 
fore “a legally constituted reservation.” ‘Thus the act of March 22, 
1906 (84 Stat. 80), made provision for allotments on the diminished 
reservation and authorized the sale and disposition of the surplus un- 
allotted lands subject to the payment of the proceeds of the sales to 
the Indians. Indeed, by. the act of June 21, 1906 (34 Stat: 325, 377 ); 
Congress appropriated the $1,500,000 contemplated by the ae eamcat | 
of May 9, 1891, in payment of the lands metered to the puphe domain é 
by the act of 1899. ‘ 


The Executive order of. 1872 had. set aside ie Colville Reser vation | 


on not ony for the Colville Indians but “for such other Indians as: the ' | 
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Department of the meney may see fit to locate thereon.” Under. 
an agreement of July 7, 1883, ratified by the act of J uly 4, 1884 (23 
Stat. 76, 79), which was made with Chief Moses and other Tndiana of 
- the Columbia and Colville Reservations, the Columbia River Indians 
were moved to the Colville Reservation. See Unzted States v. Moore, 
161 Fed. 513 (C..C. A. 9th, 1908). ‘The act of March 8,.1906 (34 Stat. 
55), provided for the issuance of patents to lands allotted under the. 
Moses agreement of July 7, 1883. Chief Joseph and his band of Nez 
Perce Indians were also settled on the Colville Reservation. | 
The Spokane Reservation was established by an Executive order 
of President haa dated J anuary 18, 1881, with boundaries. as 


~ follows: 


Commencing at a point where Chemakane Creek crosses the forty- eighth } parallel 


of latitude; thence down the east bank of said creek to where it enters the — 


Spokane River ; thence across said Spokane River westwardly along the southern 
bank thereof to a point where it enters: the Columbia River; thence across the 


. Columbia River, northwardly along its western bank to a point where said river — 


crosses the said forty- eighth parallel of latitude; thence east along said par allel 
to the place of beginning. ga Kappler 925.] 

The act of June 19, 1902 (32 Stat. 744), provided for the allotment 
of the Spokane Reservation and the opening of the unallotted lands to 
exploration, location, occupation, and-purchase under the mining laws. 
The act of May 29, 1908 (35 Stat. 458), also provided for allotments, 
and the opening of the surplus unallotted lands to settlement and entry 
~ under the homestead laws. Under:an act of March 3, 1905. (33 Stat. 
1006), the waters of the Spokane River where it ee the southern 
boundary of the Spokane Reservation had been-made subject to non- 
Indian appropriation pursuant to the laws of the State of Washing- 
ton, and the Secretary of the Interior had been authorized to grant 
allotted and unallotted lands to appropriators when pee y “for 
the beneficial use of said water.” | 

It should be noted that the boundaries of the Colville Rosérvation 
extend to the middle of+the bed of the Columbia River. The Depart-— 
ment so held in the case of J. H. Seupelt, decided May 29, 1914 (43 
L. D. 267): It was pointed out in the opinion that while thie language 
of the Executive ordér of 1872 was not clear, all doubt had jis 
removed by the act.of 1892, which ran the boundary from a point “i 
the middle of the channel of the Columbia River” and referred to the | 


western boundary “in the Okanagon River.” This conclusion was. 


supported also by the desirability of protecting “the fishing interests: 

_ of the Indians, as it is well known that the Indians sesure a great 
4In Port of Seattle v. Oregon & Washington R. R. Co., 255 U. §..56 (1921), and Silas 

Mason Co. v. Tax Commission, 802 U. S. 186 (1937), the Court held that ‘title to the bed of * 


7 the Columbia River was in the State of Washington but the cases involved points in the 
river where no Indian rights existed. 
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deal of aan subsisterice from the fish obtained from. the Columbia | 

River.” While the disposition of the beds of navigable waters during 
the ‘andere period” are not favored,’ the F ederal Government has — 
ample power to make stich dispositions, and the intention to do so may 7 
‘be inferred in the creation of Indian r eservations during the territorial — 
period. The inclusion of tidelands or the beds of navigable waters in 
Indian reservations has been upheld in the years since. the depart- 
mental. decision in a considerable number of cases. = The question i in 
each ease isoneofintent. = 

' Tt has also been held in United States V. Big Bone ve vanish Oo. 49. 
F. Supp. 459 (D. C. E. D. Wash., 1941), that the bed of the Spokane 
‘River is part of the Spokane Indian Reservation. The Court declared 
in this case : | es Oo 


oe # The water of the Spokane River and the bed of the stream to the | 
| south bank thereof were. inclided in the. Spokane Indian Reservation by Ek Execu- 
tive Or der of J anuar y 18, 1881. The State of Washington specifically disclaimed — 
all title to all lands held ‘by any Indian or ‘Indian ‘Tribes provided that the 
Indian lands should. remain under the absolute jurisdiction: and control of the | ¥ 


Congress. | “IP. 467.]_ 


| . Fishing was originally a ate part of the economy ar: the: Colville 
3 cand Spokane Indians, especially salmon fishing, although they also 

- did some farming. The Spokane Indians had several fisheries along. 
~ the Spokane River. But the great fishery for all the Indians of this 


region was at Kettle Falls, which is considerably north of the present. | 7 


northern boundary of the Colville Reservation, and even further north 


7 of the Spokane Reservation, Fishing by the Indians at Kettle Falls ie 


was a right enjoyed by them in common before the establishment of a 
the reservations.’’ The situation was thus very similar to that which © 


-.. later obtained farther west: along the reaches of the Columbia River. 


in Oregon where the Indians: “likened the river to a great, table where | 
all the Indians came to partake.’ 6 ~The Indians have never exercised 
exclusive fishing rights over the ere of the Columbia River. The 
ownership of the Colville Indians along most of the river where it 
bordered. their reservation was only to the thread of the stream. 
Where the Columbia River flowed through the Colville and Spokane | 
Reservations, so as to form a common border of the two reservations 
and to give them coimplets te of the. bed of the river, phere 


5 : See ‘Ghively: v. ‘Bowlby, 152 U, 8. a (1894), and United States % ¥. | Holt State Bank, 270) | 
~U. 8.49 (1926). . 
- 6 See Alaska. Pacific. Fisheries v. United States, 248 U. 8. 78 (1918)':. United States v. 

Romaine, 255. Wed. 253 (C1 CL AL 9th, 1919) ; United States v. Stotts, 49 FB. (2d) 619 (D. CQ. 
W. D. Wash., 1930) ; Montana Power Co: v: Rochester, 127 F.. (2d) 189 (Cc. Cc. A. 9th, 
1942) : United States v. Moore, 62 F. Supp. 660° (D. C. W. D. Wash., 1945). 7 

‘1 See. Report of the Commissioner of Indian Affairs for 1870, pp. 23-27. On the early 
history of the Colville and Spokane Indians, see, also, Leslie Spier, “TP ribal Distribution 

in Washington” . (General Series in Anthropology, No. 3, 1936). : oa 
. 4 See Seufert Bros. Co, v. United States, 249 U. S. 194, 197 (1919). 
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appear to have been no fishing locations. Tn fact, fishing Was. s always 
at particular sites rather than along the. whole river, and this was 
true also on the tributaries of the river, The San Poil River is the 
only important fishing stream ener flows through the Colville 
Reservation. _ | 
Fishing is now. of little Some in 1 the Tadian, eobndihy: ve 
| salmon having largely disappeared. as the result of extensive fish-trap 
operations elsewhere on the river... The construction of: the Grand 
Coulee Dam has been the final step.in- destroying the salmon fishing. 
The Columbia River Reservoir. will have to. be restocked with other 
fish.° -On December 2, 1939, the Golville Business Council adopted a 
resolution calling on the Bureau: of Reclamation to compensate the 
. tribe for the destruction of its fishing sites on the San Poil River : 
and at Kettle Falls. ’ | 7 | 
Neither the Colville nor. Spokane Reservations were ever very 
suitable for agriculture. An Indian agent called the reservation estab- 
lished for the Colville Indians by the Executive order of 1872 “mostly 
a conglomeration of bare,’ rocky: mountains,” ‘and another declared, 
“there is rock enough on the reservation to supply the world.” ” 
The. present economy of the Colville and Spokane Reservations 
rests primarily upon the grazing of livestock, and the. exploitation 
of the great timber resources of the two reservations. Of the 3.5 
billion feet of lumber on the. two reservations, approximately 2 bil- 


os, lion feet are located on lands tributary to the Columbia River Reser- 


voir: Some of the range units adjoin the Columbia River Reservoir, 
and the Indians are to a considerable extent oo apon its water 
for their livestock.” a re 7 _ 
“The construction. of the Grand Coulee Dam was authorized by 
section 2 of the Rivers and Harbors Act of August 30, 1935. It was 
estimated that the Columbia Basin project as a. ~ahols would cost 
$3938 ,000,000.18 The primary purposes of the’ project are irrigation, | 
power development, and: the improvement of navigation, but it 
was contemplated also that the reservoir area would afford great 
recreational De The. Columbia. River Reservoir," which 


9 See Hearings petane a Subcouanitiee of the House Sowutites on Indian: “Affairs. on 
H. R. 9270 (69th Cong., 1st sess., April 6, 1926), on the claims of the Colville Indians. : 
The Indians claimed damages of $1, 000, 000-for the loss of their. fishing ‘rights. 

_ See memorandum of March 23, 1940, from Commissioner of Reclamation to the Secre- 
. tary, and U. 8. Department of the Interior, Bureau of Reclamation, Final Report of the- 
. Committee for the Study of Problem No. 26,. ‘which sets: ‘forth: a plan for the saagiierre a. 
development of the reservoir area, ; 7 : 
. U See H. Ex. Doe. 1 (part 5), pp. 663-665, 43d Cong., “tet Sess, (1878). 

2 See Indian Office memorandum for the Secretary dated December 30, 1948, D 2. 

_ . 8 See House Hearings on Interior Department. <pppropregon Bill for 19388, p. 1546 

(75th Cong., 1st sess.). 
14 See section 2 of. the Rivers and Harbors Act of aneiet 30, 1935 (49 Stat. 1028,. 1089). 
15 The Columbia River Reservoir is formed not only from. the Columbia River but also. 
from its tributaries, including. the Spokane: River which formed the southern boundary 


of the Spokane Reservation, 
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‘reaches to. the Canadian border, is about 150 diiles long, . and ‘the 
total area of. the reservoir is approximately 86, 000 acres, of. which. 
about 5,000 acres are shorelands (at high flood level).° Section 1. 
of the act of June 29, 1940, authorized the acquisition of Indian tribal 
and allotted lands up to a maximum elevation of 1,310 feet above sea 
level. The maximum water elevation of the reservoir is 4 290 feet, 
thus leaving a freeboard margin of 20 feet. 
It is important to realize that the aequteilion of iidian: allotted | 
| ands, for the reservoir began long in advance of the passage of the . 
| act of June 29, 1940, and that some of these lands were. inundated 
prior to their acquisition.” ~The: plan at this time was to reserve — 
easements to the Indian owners’ which would enable them to make 
use of the reservoir without any limitation upon these uses, and there- 
. fore the riparian factor. of severance damage was not taken into con- 
sideration in appraising o the Indian lands, either at this time or,subse- 
quently, the lands of Indians. and non-Indians alike. being appraised 
_ upon the same basis. The Indian allotted lands were acquired under 
‘memoranda of. understanding between the Indian Office and the 
Bureau of Reclamation approved by the Department on April 6, 19389, 
and June 14, 194029. Paragraph 7 of the latter. nner cea of 
understanding provided: “Nothing. in this agreement shall affect 
existing hunting and fishing rights of the Indians in the Columbia 
River Reservoir area intended to be satisfied by the enactment into. 
law of the proweicne ot the second paragraph of Section 1 of §. 3766. 
and H. R. 9445 — _ (%6th Congress, 3d Session ). ” Most of 
the ‘lands. along. the: river r acquired: ‘for the reservoir- were: allotted 
rather than tribal. lands" and: among: the latter” ‘were also some ceded 
16 See Indian Office mempsancarh for the Secretary aapea: Decsuibee 30, 1943, p. i, the 
“shorelands” are the uninundated lands above the maximum water elevation of the reser- 
voir. They. constitute the so- called : freeboard area. See first paragraph of section 2. (e); 


*nfra.. : 
17 See letter of winvenien 19, 1938, ae FE. A. Banks Construction Engineer, to the - 


Commissioner of: Reclamation, . which: states that ‘several tracts of Indian tribal and 


- allotted land will be partially or entirely flooded during the coming year.” — 
18 See memorandum. from Acting Supervising Engineer to the Commissioner of Reclama- 
tion,. dated May 4. 1940, and teletype message from the Office of the Construction Engineer 
at Grand Coulee to. the Commissioner of Reclamation, dated September 25,1945. | 
19 There was a supplemental memorandum of understanding of November 7, 1939, with 
reference to two tracts. The memoranda. of understanding Tecite that some of the lands 
had already been inundated. _ | 


270The following figures. are given. ii ‘the table. saneatied in the Sint from _Acting - a 


Commissioner W.. Barton Greenwood to the eee dated September. 13, 1939 : 


_ Colville: Reservation: = °° oo , I heres 
_ Tribal Sano neee enero ee eee ape eet eae eR ee Seana eer - 2,293.3 
Allotted--._—_.-+__-------------- +--+ -- “+ -- =e 18, 034. 7° 
pores Reservation:  . - : es . J. OS - os 
STUN Mes es eal ee a ee eee 1, 105.1 
BMlotted 26a tsk eee pet eee cece cede ees 2 a8 EB” 


‘There is ‘some discrepancy between these figures and those given in a teletype message 

from the Office of the Construction Wngineer at Grand Coulee to the Commissioner of | 
Reclamation, dated September 25, 1945. This states that in all 3, fal. 94 acres oe tribe! 
_land and 15,032. 88 acres of. allotted land ‘were acquired. . 
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| lands: . Only a small percentage of reservation lands had, however, 
been allotted. 2. Some of the allotted lands acquired for the reservoir | 
‘were located in the portion of the Colville Reservation vacated and. 
. restored to the public domain by the act. of J uly 1, 1892. After the 
passage of the act of June 29, 1940, the acquisition of Indian lands — 
under the memoranda of understanding was abandoned and regula~ 
tions governing the acquisition of Tndian lands under the act were 
oye ap proved by the Department on September 38,1940. = 
_. My review of the background of the act of J une 29, 1940, ‘Seald. be ’ 


: ‘incomplete without note of the fundamental change sf plan that oc> 7 s# 
curred in the course of the consideration of the legislation. Origi- ae. 


nally, the bill drafted in the Department had merely made the grants. 
of title under the act “subject to the reservation for the Indians of an - 


_easemneitt to use such lands for hunting, fishing, boating, and other pur- = 


_ poses.” This type of provision had a precedent: in thé act of May 9, 
1924 (48 Stat. 117 ), relating to the American Falls Reservoir which 


“gave similar rights to the Fort Hall Indians. 


_ However, the Bureau of Reclamation, although it: ‘had aagaaly ¢ 
| accepted a solution of the problem. along these lines, later objected 
to the reservation of easements over the former Indian lands along - 
the Columbia River which did not lie in a contiguous block but were - 
| scattered all along the river from Grand Goulee to the. ‘Canadian 
_ border. Such easements would have given the Indians rights in all 
: “parts. of the reservoir area, and it was feared that this would interfere 
with the proper development of its recreational possibilities. ‘The © 

- Bureau of Reclamation was also opposed to.any grant of easements — 
for unspecified purposes. — It proposed therefore that the Indian 
be given “paramount” rights of use; that these rights be limited.to 
~ hunting; fishii2, and boating; and that they be confined to not more © 
than approximately one- quarter of the entire reservoir area.. This 
- figure was derived from the ratio of the original river shore line of 
‘Indian lands acquired or to be acquired for the reservoir to the total ae 
original shore line of the river in the reservoir area.. This idea was 
first broached i in a memorandum of March 28, 1940, from the Com: 
missioner of Reclamation to the secretary. It was suggested in 
this memorandum that the following langu age be included 3 in the bill: 


21 See. memorandum from the Assistant Commissioner of: Tidian Affairs to Commissioner 


of Reclamation, dated April 15, 1941. 
2 he Statistical Supplement to the Annual Report of the Gonuieaiater of. Tadian 


- Affairs for fiseal year ended June 30, 1944 (p. 21), indicates that of 1, 175, 700 acres of 
land on ‘Colville Reservation, 294,205 are allotted, and that of 137,609. acres of Jand on x 


Spokane Reservation, 47,988 are allotted. 

3 'The grant under this act was -made “subject to the reservation of an easement to the 
Fort: Hall Indians to use the said lands for grazing, hunting, fishing, and gathering of 
wood, ‘and so. forth, the same way as obtained prior to this enactment, in so far as sae 
uses shall. not interfere with the use of said lands for reservoir purposes.” . 

-. #4 See memorandum from the Commissioner of the Bureau. of Reclamation. to ‘the Come 
missioner of Indian Affairs, dated February 20, ee - ae 
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= * ‘The Secieary: of the Interior is ‘hereby. authorized to iereiai aiid: = 


—. get aside not. to exceed 25 percent of the entire reservoir, area as areas in which z 


the Indians. of the Spokane and Colville Reservations shall have, subject to © 
regulation. by the Seer etary, par amount rights of. hunting,. fishing, and boating : 


| -Provided, That the exercise of such rights shall not interfere with project opera- - a 


tions; and the grant of lands under this act for reservoir ‘purposes is made | 
| _ subject. to the. right of said. Indians to have access over such Jands to the 


designated areas. 


- The Commissioner on Reclamation commented thus upon the ee o 
of the bill: a | 


ee * “This is ‘thought desirable So thee a . study can be made heréaiter of 
~ the several diverse uses. that. may be made of the reservoir by the National. 


7 Park Service, Biological Survey, and the Bureau. of Fisheries, as well as the 


Indians. Based on such a study, a more equitable adjustment. of. the: various ; 
; interests can be made, taking account of natural, advantages of different parts . 
- of the reservoir for these. diverse interests. The provision. that the rights of . 


= the Indians in the designated areas shall be. subject to. regulation is regarded as 


“essential lest. the exercise of the eranted. rights defeat. or seriously interfere 
>with. the ‘programs of other. ag gencies- to naNe. eee in the | reservoir 
area, * Ps * | ge igh a 


Ina aor canta of April by 1940, the Assistant Comins Stones of 
Indian Affairs made the following comment. upon this. proposal :. 


.. Itis desired that certain conser vation pr actices be exer cised in the operation : 

of the reservoir with respect. to hunting, fishing, and for park. purposes. Jt-is 
“recognized, therefore, that while | the Indians’ rights shall be ‘paramount the r 
“Secretary: shall. have the authority to prescribe- reasonable regulations so. that 
. the exercise of the paramount. rights by. the Indians will not destroy. the other 
“purposes. - This probably can be. handled. to a large degree through the setting 
“aside of a. particular part or parts of the. reservoir for. the’ exclusive use of the 
Indians in: exercising their tights, subject, oF course, ‘to the primary: use. of the 
reservoir for. reservoir. purposes. 


a The Assistant Commissioner of Indian Affairs proposed a at the: same as - 
time that the bill be redrafted as follows: 7 


‘The Secretary of the Interior shall set seis not tees thaw 25 peseon of thé " 


entire reservoir area for the paramount use of the Indians of the. Spokane 7 
and Colville: Reservations for hunting, fishing, and boating purposes, the exer- 


~.cise of which rights.shall. be subject to reasonable regulations of the Secretary 


< ‘for. the conservation of fishing and. wildlife, provided that the exercise. of such . 


rights shall not interfere with project operations and in designating. such area 
or areas the Secretary shall when necessary erant to the Indians. me right of |: 
pees across any. lands of the project. Rat : 


Ina memorandum of April 10, 1940, from the Canon oi ; “= 


| | elastin to the Secretary, it was set forth that the Office of Indian 
Affairs and the Bureau of Reclamation had agreed upon the draft of. 


is a bill. This draft i is identical with the language of the act of J une © 1 


29, 1940. The comment made by the Commissioner of Reclamation 


ae upc this drat 3 in a memorandum. 1s in. substance the same as that 
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made by the Depaeadeae in its ae on the bill to Congress on May | 
28, 1940, as follows: = ? a? ie, Oe 


In consideration of the rights they now enjoy within the Sins and Coville” 


Reservations, provisions are.contained in the bill concerning the bunting, fishing, a 


and boating rights of the Indians. In substance, such provisions would require 
the Secretary of the Interior to set aside an area of approximately one- -quarter 
of the entire-reservoir area for the use of the Spokane and Colville Reservation: 
Indians for hunting, fishing, and boating purposes, subject to. such reasonable 
7 regulations as the Secretary would prescribe and ‘pr ovided that: the exercise of | 
such hunting, fishing, and boating rights would not interfere with project opera- 


tions, The rights of the Indians to use this area for bunting, fishing, and 
boating, will not necessarily be exclusive righis, The location ‘of. this area is na 


left to the discretion of the Secretary of the Interior-so that, following a study 
of several probable diverse uses.of the reservoir area by the National Park 
Service, the Bureau of Biclogical Survey, the Bureau of Fisheries, and the | 
Indians, there may be an equitable adjustment of these uses which will take - 


account of the natural advan Vases of the ciuerent ye of the reservoir in ey. 


“relation to these uses. 
| 2. ‘Tum Nitvowte AND Extent oF THE Reservorn Area To BE Set AsIpE » 


The act directs the Secretary to set. aside ‘ ‘approximately -one- 
quarter of the entire reservoir area. for the paramount use of the — 

Indians of the Spokane and. Colville. Reservations.” Five questions 
need to be considered in determining the nature and extent of this © 


_ area: (@) Must definite areas be set aside; (2) how many areas may 


be set aside; (¢) must separate areas be set aside for each of the 
tribes; (@) must the areas set aside be adjacent to reservation lands — 
and ae the exterior boundaries of the reservations as they existed 
prior to the construction ofthe reservoir; (e) may ais of the , ie 
board area be included in the area set aside. | 2 
(a) The setting aside of the areas——When the act was ace con- : 
sidered, the desirability of setting aside a definite area for the Indians - 
was stressed. Since then the practicality of dividing the reservoir 
into Indian and non-Indian zones has been seriously questioned not. 
~ only by people in the Indian Office but also in the Bureau of Reclama- 
tion. Indeed, the Indian Office in its memorandum of. December 30, 
1948, argued that the Indians be given the privileges contemplated | 
by the act ee attempting to delimit certain parts of the reservoir. 
for their use.” Stich a scheme would, however, have to be rejected 
-as a legal possibility under the act because, unless the area or areas 
were fixed and capable of definite description, no area or areas would | : 
_ have been “set aside,” as is commanded by the statute. _ 
| (6) The number of areas—The language of the act in terms em- 
| oe the Seoretary to set aside one or more areas for the use of os 





25 iiphe tena pnentey part is printed in H. Rept. No. 2350, 76th Gees 3d sess, (1940), 
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| fadiens, provided all the areas set’ aside ac: not enced one- eauartse : 


of the reservoir area. ’ While the second paragraph of section 1 of the | 


act speaks of setting aside one-quarter of the “entire.réservoir area” 

in the singular, the reference here-is to.the: total reservoir. area. from 
which the Indian area or areas. are to be selected. The intention of 
the statute seems to be plain from the last proviso to this paragraph, 


which in directing the Secretary to grant the Indians reasonable right. _ 


of. access speaks of “rights of access.to such area or areas.” 

--Qn the other hand, the statute also. makes. provision. for rights of | 
use for two separate tribes of Indians, : the Colville and Spokane 
Indians. Since I conclude in the next section. that the. interest of 
the Indians in one- ‘quarter of the reservoir area is not joint but several, 
the: Secretary. would. be. required to allocate. at least one area: to. each 
— of.the two. tribes. This conclusion i 1s. not. inconsistent, however, with. 
.the language of the statute, which permits. the. Secretary to.set aside 


ohne or more areas.: The Secretary could.set aside areas for the two 


_ tribes which would-be contiguous, or: to put it.in another way, the Sec- 
retary. could.subdivide a single. area into. two. parts so. that.each tribe 
- would ‘be allocated a separate. area.’ The. setting . aside: ofa. single 


contiguous area, so. subdivided would be in harmony with the language SS ; 


_of the statute in every respect. | | | | 
Thold therefore that ‘the. Secretary may. set aside one or more areas 
, for Indian use. However, the rule of reason must be taken to Jimit. 
~ his power. in. the latter respect: He may not set aside so many areas. 
- that he would bring about the very evil which the statute was designed i 
te prevent. - ‘The object, of the statute was, sO. to speak, to. secure. a | 
7 consolidation of the areas of Indian interest. | 
(e). T he: nature 0 f the interests of the bbe Although, the Sere | 
. tary may set aside one or. more areas, the question remains whether 
he must set; aside separate areas, for the Colville-and Spokane Indians. 


7% Each area set aside could-be for.the joint or several use of the Colville © 


and Spokane Indians... If the setting aside of separate areas had. been. 
intended, it; would. doubtless have been more.natural-to direct the 
Secretary to set aside areas ‘for the Colville and Spokane Indians. “re- 


spectively,” and to have. provided a formula for. dividing between the ~ 


two tribes the 25 percent of the reservoir area to be set. aside for both: 
of them. But this sort of argument. would: prove altogether too much. — 
in the case of a statute that i is-as s ambiguous as the act of oy une. 29, 1940. : 


es 1 consider: it. nnirapertazit that in two communications the ConimisMotar of Reclamation 
. apie of the location: or use of the “area” in the singular, as did the Department in its. 
final. report to Congress under date of May 28, 1940, and-in. commenting-on the enrolled — 


'bill..on June 26; 1940. See ‘memorandum from. the Commissioner of Reclamation: to the ~ 


Secretary of the. Interior, dated. April 10, 1940; letter: from. the Commissioner of f. Reclama~ 7 
tion to pongresman Charles H. Leavy, dated April.16, 1940. a ~ 


~ 


«160 DECISIONS ‘OF THE DEPARTMENT OF THE. INTERIOR. 59 ID. 


Ina ‘sense, moreover, the statute does impliedly make ae necessary ae 


provisions. If more than one area may be set: aside, then it is more " 


oe reasonable to suppose that separate areas should be set aside for each 


tribe. The ratio that was employed 1 in determining t the percentage of | 

- the entire reservoir area that was to be set aside for both tribes could 
reasonably be applied in determining the share of each. This ratio 

would give approximately one-quarter of the Indian areas of the — 
reservoir to the Spokane Tribe.” The population of the Spokane 
Indian Reservation is also about one- quarter of that of the Colville 
Indian Reservation.”®. The total land-areas of the two reservations 
are quite disproportionate, the Colville Reservation being at least, 10 
times as large as the Spokane Reservation,” but this factor would séem 
to be of no great importance. While I do not hold, in view of the 
silence of the statute in this respect, that the Secretary is bound’to ~ 


~ adopt any particular formula, their availability facilitates any appor- 


- . tionment by the Secretary of the. total Indian area in such | a manner . | 


as would be equitable under all the circumstances. 


_ ° It should be remembered that the Colville and Spokane Tn Tadians are 
Separate tribal groups with. separate reservations and that they had 


‘separate rights in the lands of the reservations and in the waters _ 

_ flowing through or. bordering upon their reservations, although they ed 

_ did have a common border on part of the Columbia River. In the. on 
absence of a plain indication in the statute that the rights to be ac. 
corded were to be enjoyed in common, a construction should not be 


| : indulged which might. lead to complexities and difficulties i in the rela- 
_ tions between the two:tribes. Ifthe Secretary were required ‘by the 
statute to set-aside a single area, it would complicate the problem of | 


| making the area accessible to both tribes. Indeed, the Secretary — *é 
might select an area that would lie at least partly ethan the exterior = 


. boundaries of the Colville Reservation. One of the tributaries of the | 
~ Columbia River, the San Poil River, which forms part of: the reser- 
voir system, flows entirely through the Colville Reservation. I hold 
therefore that the Secretary is empowered to allocate at. least one 
area to each of the two tribes, and that the implications of the statutory 
provisions are best, realized if this be done. | 

(d) The location of the areas—The answer to this question i is not 
as’ simple as it seems. The statute does not: say directly that the ateas 
7 to be set aside ee Secretary must be adjacent to reservation lands or 
ae See supra, téornote 20. 


 * In ‘the Statistical Supplement to the Adnual Report of ‘the’ Commisstoner. of Indian 
Affairs (p. 12), the population of the Colville Reservation is: given as 3, 501, and that 


of the Spokane Reservation as 925. 


.. ° Jn the same Statistical Supplement (D. 21), ‘the total area of the Colville. Reservation 
- 4s given as 1,175,700. acres, and that of the Spokane ‘Reservation: as 187, 609. 
See the discussion of this question, infra, in subdivision (a). O48 
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- “tha at oy areas sanust i within the exterior boundaries of the respective a 


_ Yesérvations as they existed’ prior-to the: construction of the: reservoir. 


pi The legislative history | of the statute shows that its purpose was to.give — 
- the Secretary. discretion i in determining the location of the reservoir - 
~ area in which the Indians were to be. elven special rights. ‘Thus the © 
| departmental report states: sa - | 

_ The location of this area. is left to the discretion of the Secretary of the Inte- . 

_«Tior So that, following a study of several probable diverse uses of the reservoir 

area by the National Park Service, the Bur eau. of Biological Survey, the Bureau of 


Fisheries, and the Indians, there may be an equitable. adjustment of these uses. 
| Which will take account’ of the natural advantages of the different, parts of the 


reser yoir in relation to these uses. 


‘However, the discretion of. the 6 Seoretary: 1s ot: anise: and must. 


be exercised i in a reasonable manner. The areas to be set aside are for. a ns 
__ .the use of the Indians, and they must be put in a position to make use ee. 
of them. The departmental report itself recognizes that the Indian use _ 


_. is to be considered in locating the areas to be set aside. -The Columbia. 

| River Reservoir runs all the way to the Canadian border from the 
“northern boundaries of the Colville and Spokane Reservations. To. 

~ locate the Indian area or areas near the Canadian border, for example, — 


~. would be to make them practically inaccessible to the Indians. The — | - 
act itself grants the Indians access.across project lands to the areas - 


__ set aside for them, but this right of access might be rendered wholly — - 
 nugatory.-by the location of these-areas: at. places which. could not be. 


reached from the Colville’ and. Spokane: Indian. Reservations. The - 


es Indians. would then need: rights of «access. also. across considerable ie 
areas of privately owned lands, which. they. could acquire. only by 


purchase. To make the rights of access real, the Indian areas of the © 
reservoir. must therefore: be located in ae ble proximity. to the 


reservations, which is to ‘say that they must be adj acent to or near the a 


reservation lands. ‘Other. things. being. equal, this means that they — 
“should be located. along | the former shore line of the Indian lands. 

In considering the location of the reservoir areas to be set aside, I 
have spoken throughout.of. “reservation lands” rather than of Indian 
--lands. The record shows, however, that a number. of scattered off- 


-- the-reservation. allotments. he far to the north of the boundaries of 


the Colville Reservation along the Kettle and Columbia Rivers... I 
have no information conéerning whether these allottees still main- 
_ tained their affiliations with the Colville Tribe at the time their-lands © 
were acquired, nor do I know where or whether- they have been: re- 


| es located. In view of the: fact that. these allottees could never have had 


any special rights i in the Kettle and Columbia Rivers at the points at 


| which they were located, a do not. believe that it can be. said that the ? . | 7 
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:s. See 1s on a duty os ieeats an area: adj aeant ti these ee | 
~ Indian lands, although I suppose that. if in fact these allottees have 
~ relocated. in close. proximity. to: the present reservoir the Secretary = 

would not be barred from doing so. | 3 | 
I think, too, that it cannot be. niauined in view of the: scope of 
the Secretary’ s discretion, that he is under.a duty to locate the Indian» 
areas within the exterior boundaries of the reservations as they existed 
_ prior to the construction of the reservoir. This would seem to follow | 
_ from the possibility of establishing an area for off-the-reservation _ 
a allottees, as well as from the fact that-the areas to be set aside are 
_ for the paramount rather than the exclusive use of the Indians.’ Since 
the Indian rights of use are not necessarily exclusive? there would 
not seem to be much point in confining the Indian areas within the — 


exterior boundaries of the reservations; which in the case of the San — 


Poil and Spokane Rivers would make it possible to set aside areas _ 
running entirely across the stréams, and inthe case of the Columbia 
River. would make it possible to extend: any area’ or areas set aside 
‘to.the middle of the channel of the river. However;in view of the con- 
stitutional question that has been raised, I think there would be a 
distinct. advantage ‘i ‘im locating the. Tidiae areas in such a way that: 
they would lie within the-exterior boundaries: of the reservations. 
If this were done, it would. help*to avoid:the constitutional question. 
It should, however, expressly be: noted that. I do not believe that one 
rather ‘than the other -construction is indispensable in‘ maintaining: 
the constitutionality of the act, or:is required by the rule that. where — 
a statute is susceptible of two constructions by one of which grave con-. 
- stitutional-questions: may arise, and by the other.of which such ques: 
tions ‘may be avoided,.construction should favor the latter.22 
(e) The inclusion of the freeboard area-—The first paragraph of 
- section 1 of the act of June 29, 1940, permitted the taking: of Indian | 
lands for reservoir purposes up'to:'a-maximum ‘elevation: of 15310 feet 
above sea level.*# "That elevation. is,:however, : approximately 20 feet 
above the maximum-water surface:elevation of the reservoir... While 
this difference ‘in elevation is sniall,.the area ‘of: shoreland. above the 
maximum water surface elevation: of the reservoir may be quite exten- : 
_ sive, depending on the contour of. thé land above this elevation. - 
The. language of the act is helpful although: not conclusive on a | 
question = the inclusion: of the freeboard: area::. The term. “reser- 


-., 31 See lagea, Section 3: 0b). 

_ ® See infra, section, 5. : . ote, ak. 2 ore rr a 

2° 8 See United States-v. Delaware: & Hudson- “Co.; 213 u. 8. 366, 407. (1909) ; : yore Co, v. 

Untied. States, 264 U. S. 239; 245° (1924) ; Missouri ‘Pacific R. R..Co. vz Boone, Aly, U. sS. 

468, 471 (1926). 
‘4 This section was awiended by: the act of. December 16, 1944 (58 Stat. 818); to’ permit 

the acquisition of Indian lands also for operation and maintenance of the reservoir, 
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voir area”. alone does- not necessarily include the freeboard. area. 
According: to its- dictionary meaning, a reservoir 1s a basin, either 


 natural-or artificial, for collecting and maintaining a supply of water. 
The “reservoir aren” may therefore be only the a ea covered by the 


cwater: of the reservoir, ‘The term “reservoir area” does not seem to — 
be an engineering term with a fixed and definite meaning. Diligent ~ 


search has failed to.uncover its use-as such in other reclamation legis-- . 
~ Jation. The. Construction Engineer at the Grand Coulee Dam, Mr. 
¥F, A. Banks, seems to have expressed the opinion, moreover, that the: 


freeboard area is not to be regarded as part of the reservoir area. 
However, the statute does not speak merely of the “reservoir area.” 
It refers to the “entire” reservoir area, and. it may be that the addi- 
tion of this word was intended to emphasize that the reservoir area 
was to be deemed. to inelude the. freeboard area,. as well as the water 
surface. area of the reservoir. “Otherwise, the. ‘word: would: be sur- 
plusage, and there is a familiar rule of construction that ey word 
in a. statute isto be given meaning if at all’ possible. — 

The statute also gives the Indians hunting rights in the reservoir 
; areas to be set. aside for them. Such rights could be exercised on land 
as well as water. Although the freeboard area may not now be val- 
uable' for hunting, | since it’must have been practically stripped of 


ee game. in. the, process. of ‘clearing the land while the pro] ject Was under 


construction, the: “possibility. exists that: it may : be made valuable. for. 
such a purpose by the establishment of game: refuges i in the freeboard. 
area, or by its reforestation, and no construction should be indulged. 
which might: deprive the Indians of any future game resources.’ 
The fact that the act provides the Indians with a right of access — 
to the reservoir area to be. set aside for’them does not in itself rule 
out the inclusion of part ; of the. freeboard area. J must attach con-_ 


siderable weight to the ‘presence of the words “where. necessary” to 


the clause providing ‘for access to the reservoir area or areas.’ It 


| 7 reads, “The Secr etary shall also, where necessary, grant to the Tn- 


dians reasonable rights: of access to such area or areas across any 
7 project. lands.” It seems to have been™ assimed therefore that in 
- some circumstances it would not be necessary to grant rights of access, 
Such could be the case only. if shorelands were fielded 1 in the reser- 
» voir areas. If such shorelands adjoined Indian lands, no right of | 
access would: be ‘necessary. . However, a right of access would always 


be necessary if “reservoir area” meant only the water surface of the — 


_-Teservoir, for ‘thé freeboard area’ would everywhere soparate the + 
_ waters of the reservoir om Indian lands. a 


8 2 See his memorandum ‘to the Commissioner of Reclamation dated webroary 26, 1944, 3 


7 Dare 8. Mads 
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i. ‘Finally, I must point out that even if any jane of ‘the fadhourd 
area were entirely. useless to the Indians for hunting purposes, it 


would: nevertheless possess some value for them in affording greater a 


| security to them in obtaining access to the water surface of the — 
reservoir. It would be one thing to. have only a right of access to 
a particular freeboard area, but quite another to have the area set 
aside for their use, cepecally since the Secretary — make such 
use exclusive. | 7 
The. legislative histéry of thé A is inconclusive. upon the question 
whether the freeboard area may be included i in the areas to.be set 
aside for the Indians. .In the. early stages. of the consideration. of 
the legislation, the Indian Office and the Bureau of Reclamation 
thought. in terms of allowing the Indians to use “the lands and: 
— reservoir’ 3? or the “lands and the waters thereon.” = But at this 
time the. Bureaus: were also thinking in terms of the reservation of 
~ easements. and. of permitting the Indians to make use of the reservoir _ 
area for such a purpose.as grazing—a plan that was finally abandoned. 
_ However, even under the plan actually adopted, the Indians would 
have rights in “lands and waters” if no part of the freeboard area 


“were. included in the areas set aside for them, since the shorelands 


~ below the maximum water elevation would not always be inundated. 


On the other hand, in the basic memorandum of March 93, in which — 


the scheme of the present act. was first suggested, the Commissioner | 


7 of Reclamation himself made use of the term ‘ ‘reservoir area” in a 


sense which. suggests that it may have been intended to include the 
freeboard area... He spoke of “the need for regulation of the Indian. 


- hunting rights i in Telation to game refuges that. might be established in. 7 | 


the reservoir area.’ [Italics supplied.]_ ‘However, a reiuge for wild 
— fowl would also be a game refuge, and it could be oe of the water 
; surface area, of the reservoir. . ot 


. Under all these circumstances, I Ll; am. not Aigo to en acon- 


| struction that would limit the Secretary’ s discretion in this respect 
in setting aside the Indian reservoir areas, and I hold therefore that 

the Secretary may include freeboard areas in. the areas to he set aside 
for the Indians. : | 


oe THE Crrarscrn OF THE. INpran Rrowrs Uso THE Aor” 


Four questions relating éo the character of the Tadian = okie ote | 
the act have been raised: (a) Whether the rights of the Indians are 
confined. to eee nahin. and poe ey whether the - charac- - 


wt. See Sed infra, section 3 (b). 
-  ... 87. Indian. Office letter of September 13, 1989, Ep: the coratary: . 
os 88 Draft of bill submitted by the Bureau of. Reclamation to the Indian Office, on Febru- 


ary 20, 1940. 
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Perna in. ‘the statute of. the Indian. use as paramount”. makes 7 


| : the Indian rights of hunting,. fishing, and boating exclusive rights; 


(¢) whether the Indian. rights are personal rather than assignable; 
-(d) whether the Indians may be required to pay license fees i in con- 
nection with exercising their rights under the act. 7 

(a). The extent of the Indian rights —The Indian. Office aa 


ie Sizes the desirability . of the Indians also having grazing rights, and - 


of being able to make use of the reservoir in connection with their | 
— logging. operations. The enjoyment of such privileges would un- — 
_ doubtedly be of much greater value to the Indians than those spe- - 
~ cifically mentioned in the act, namely, hunting, fishing, and boating. 


~ The question is whether the Indians may. use the: reservoir for: any 7 4 


other J purposes. | 
_ .. During the drafting period of ‘hie bill, the Indian Office : sou ought to. 
4 secure the acceptance by the Bureau of Reclamation of a form of bill 


_ which would have granted to the Indians easements for “hunting, 
fishing, boating, and other purposes.” In its memorandum of Feb-. 


 Tuary 20, 1940, the Bureau of Reclamation, i in objecting: to this pro- 
a Posal, thus explained the reasons for its obje ection: _ 
: #8 This languagé is at variance fr om that proposed it in. ihe memorae aun | 


- - of: your Assistant. Commissioner of November 4, 1939. The language proposed’ 
by your office named certain specific rights and added a general ‘reservation - 


08 “for other purposes”. not inconsistent with the use of the- lands and waters 
for. reservoir purposes. We have omitted. this general reservation, have pro- 


vided. that the reserved rights are to be exercised subject to regulation by the 


Secretary. of. the Interior, and have more clearly defined the group. of Indians 


7 entitled to exercise the: rights. All of these limitations on the reserved: rights : 


are, in my opinion, desirable | and necessary. ‘This is particularly true in view 7 aka 
of the policy of the Department to sponsor the greatest. possible. development. es 


of. regervoirs, such as the Columbia River Reservoir, through such agencies as. 


. “Biological | Survey, Bureau of Fisheries, and ‘the National Park Service. -In | 


order. for these. agencies to.: -plan their. work. ey it is necessary that. the 


= limits of the reserved, rights be clear ly, defined. 


The words “and other purposes” were, aanannen dy eliminated fein > 
aie act. If the scheme of the act had remained the same, it could — 


a hardly be argued that it was intended to permit. the Indians to make. . 
use of the reservoir for other purposes than those specifically men-. 


' tioned in the statute.” However, although the scheme of the statute 
was subsequently changed from a reservation of easements across the — 


Indian lands. acquired toa grant of rights i in a portion of the reservoir — 


area, there is no evidence in the legislative history file bearing on the 
-. question of the effect of the. change upon ae uses to which the area. 
to be set aside ee be oBue oan ee 


39 ® Such a noneteuntion Ww ould be rainforeéd by tie doctrine ewpressio unius ro eoclusto 
arene: See Crawiord, Statutory Construction, Sec, tone 
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N syanhelnees in the absence of such evidence, Tam bound to. assume a 
that the Indian rights in the areas to be set aside were not to be en- 
| larged, unless the possibility of enlargement is suggested by the lan- 
guage. of the act. Despite the change in plan, only rights of hunting, 
= fishing, and boating were enumerated in the act. It is true that the 
_ provision for access made in the last sentence of the second paragraph 
_ of section 1 of the-act does not expressly say that the rights of access 
are to be granted to enable the Indians to exercise their rights of 
hunting, fishing, and boating.” - But the addition of such language 
would have been superfluous, since a right of access is not a separate 
and independent right but a means of enjoying property rights or 
special rights otherwise possessed. The right of access cannot, there- 
fore, be made the basis of additional special rights in the areas set. 
__ aside for the Indians for purposes not mentioned in the statute: How- 
ever, I should point out that the rights of access would not be limited | 
to mere rights of ingress and egress, but should be commensurate with 
the purposes to which the portions of the reservoir to be set aside for 
‘the Indians are to be put.*? Thus the Indians would have the right 
to construct a reasonable number of docks in connection with’ their 
| boating operations and to ‘erect such structures as may ‘be necessary 
in connection with their hunting and fishing activities: ~— ; 
There still remains the question, however, whether there are not 
other rights that inure to the Indians apart from the provisions of 
the act of June 29, 1940. -Apparently the Bureau of. Reclamation, in 
acquiring the allotted and tribal: lands under the’ act, didnot: spe-: 
cifically acquire. title to such portions of the river ‘bed. as‘ were’ bene- 
- ficially owned by the Indians, and the appraisals did not specifically 
include any allowances based upon the ownership of the river bed. 
The allottees. themselves had no title to the river: bed, owning the. 
uplands only." Even if the title of the tribe to the riverbed abutting - 
the uplands survived allotment,” there was still no particular réason — 
why the Bureau of Ranieticn should have acquired title thereto. 
| The United States has a'servitude for the improvement of navigation — 
a in the beds of all es waters,‘ and the Conve River had vee 


- 40 Raining v. New. Vous. i & W, Ry..- Co.,. 13. N. ye s. 288 (1891); Haya v. “Biggs, 
“150 N, Y. 8. 246 (1914) ; Town of Brookhaven ¥. Smith, 188 N. Y. 74, 80 N. BE. 665 (1907).; ; 
- Alaska Juneau Gold Mining Co. v. Northern Lumber Mills, 5 Alaska 269 (1915) ; 45 G@. J., 
~ pp. 501-502. lig 2, 
y 41'The grant of title to allotted: lands will be construed in lacecednies with ‘State ig 
(Hall vy, Hobart, 186 Fed. 426 (C. C. A. 8th, 1911); Shively vy. Bowlby, 152 U. 8.1 (1894); 
Producers Oil Co. v. Hanzen, 238 U. S..325..(1915)), and in the. State of. ‘Washington 
“the owner of upland does not have title to the bed of navigable waters, 
ie | appears to have been held.in' United States:v. Ashton, 170 Fed. 509, 517 (c C3 WwW. D. 
Wash., 1909), app. dism, sub nom. ‘Bird v. - Ashton, 220, U. SB, 604. (1911), ‘that allotment 
extinguished any tribal title. ee 

8% Lewis Blue Point Oyster Cultivation Co. vy. Briggs, 229 U. S, 82 (1918) ; Graenlent 
umber. Co. Vv. Garrison, 237° U, Be 251 AIOE) Luther J. Bailey et al. v. The United REENER) 
62 Ct. C1.-77 (1926). an 
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ee held to be fay ele at! “The same servitude existed with respect to the : : 
tributaries of the Columbia River eventhough they may not fave” 


~ been navigable i in themselves. cu _ Moreover, the United States in im- — 


. proving navigation could cut off the Colville and Spokane Indians .— 


from access to deep water without making compensation.” The ex- 
_ istence of these servitudes permitted the construction of ae dam and : 
reservoir without acquisition of title = 

Nevertheless, whatever title the Colville and ‘Spokane Tribes had in . 


the beds of the Columbia and Spokane Rivers would not be destroyed ee 


by the mere exercise of the servitude for the improvement of naviga-" 
tion.” I think, however, that I, need not decide the rather. puzzling 
and difficult question of the survival of this title in the process of tak- 
— ing,“ since I am convinced that it could. not be made a source of addi-. 
_ tional special rights for the Indians. It seems to me apparent. from | 
the whole history of the statute, as well as from its terms, that the . 


i _ schemé- ‘of rights provided ates was intended as_an exclusive sub= | 
stitute for whatever rights the Indians. may have enjoyed before its __ 
enactment by reason of their rights of ownership. The rights are. 


plainly denominated lieu rights in the statute itself, which provides. 

 that.the areas to be set. aside for the Indians are to be “in liew of 
_ reserving rights of hunting, fishing, and boating to the Indians in the’ 7 
areas granted under this Act.” Even if I were to hold the contrary, 7 


it would merely necessitate the acquisition of title to the river beds for ot 


the taking of which the act would supply ample authority. But I see 
no necessity: for this, because the special rights granted to the Indians 


under the act were themselves obviously deemed to be a form of com-° - - 


_ pensation for the riparian rights of the Indians for which no separate — : 
~ compensation had been made. To put it in another way, even if it~ 


be assumed theoretically that the Indians have title to a portion of the. 


_ river bed, it is an entirely naked title, since Congress plainly: intended: 


ae to give the Indians only rights of hunting, fishing, and boating in such — 


: portions of the reservoir as should be set aside for them by the Secre- 


- tary. - Moreover, the ownership of the river bed would not give the © 


Indians any right to use the waters of the t cad itself for such 7 


44 Getunentel Land Co. v. ‘United Statey: 88 BR. (2a) 104 (C, C. A. Oth, 1987),. “which : 
also relates in some detail the plans for the construction of the Grand Coulee Dam and. . 


_ the Columbia River Reservoir. 


46 Appalachian Blectric Power Co. v. Smith, 4B. Sain: 6 (D.C. W. D. Va., 1933). reversed | 
67 B. (2d) 451 (C. C. A. 4th, 1933), and cert. denied 291 U. S. 674 (1934). - 
_ 4 Seranton v. Wheeler, 179 U. §. 141 penehs ‘ United States v. Appalachian Hleetric 


an Power Co., 811 U. 8. 877 (1940). 


47 James v: Dravo Contracting Co., 302 U. S. 184, 140: (19387). . 

43 While the bed of a stream-may be separately owned from the uplands, the oxalnaes eg 
_ rule-is that, “unless: a contrary intention is clearly expressed, the conveyance of. title to © 
the upland carries with it the title to the bed of the stream. See 45 C. J., pp. 568, 569, 
and authorities there cited. ‘The application of this Tule here, however, would be uncer- | 
tain because title was not conyeyed but taken. . a 
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| | a : purposes as stock watering and the. fieduane of ie since chat waters of e : — ™ 
= : a navigable stream are “in no sense private property.” © | 


It does not follow from these views, however, that the Indians fay a 


not use the Columbia River Reservoir for any other purpose than | 


a hunting, fishing, and boating, and that.they may not venture forth — 
- into parts of the reservoir area which have not been set apart for their _ 


_ paramount use. Apart from their special rights in’ the areas set aside — 


for them, they may, of course, enjoy such privileges as are. accorded 


to the general public. - They may exercise such privileges as the law _ 
allows the public in navigable waters and obtain such rights in the 
a -shorelands as the Secretary may grant. to any member of the public. - 


under existing law, and upon the same terms and conditions. Section 


10 of the act of Angust 4, 1939 (53 Stat. 1187, 1196 ; 43 U: S. C. sec. | 


387 ), provides: - 


The’ Secretary, in his: discretion, may. *  * grant aided: licenses, ease- i 


. ments, or rights- of-way, for periods not to exceed fifty years, affecting lands or. ee 
. interests in lands withdrawn or acquired and being administered under ‘the. 


- Federal reclamation. laws in connection with the construction or operation. and. 
maintenance. of any project. ‘Such permits or grants shall be made only when, : 
in the judgment of the Secretary, their exercise will not be incompatible with 


_. the purposes for which the lands. or interests in lands are being administered, 


_ and. Shall be on such terms and. conditions as in his judgment will adequately : 
: protect. the interests of the United States and the project for which said. lands. 
. or interests in lands are being administered. | : 


‘Thus the Secretary, exercising his powers under this act, ‘may y grant. | 


a permits. to the Colville and Spokane Indians to use the reser'voir area. _ 


for grazing, stock watering, and logging sites, and may make such. 
= charges for these. privileges as.are exacted when similar applications. — 
are made by non-Indians. Thus, too, the Indians may navigate any 
of the waters of the reservoir-and fish and hunt thereon, as well as 
float logs on the reservoir, for these are public rights in navigable — 
waters,” although the extent to which they will be.able to enjoy these — 


_ privileges will depend on their ability to secure access to the reservoir. 


i ~They may also enjoy such privileges in the use of the shorelands | aS” oe 


are. accorded to the genergl public. at 
 (b) The meaning of “paramount use.”—It has rent argued that . 
the hunting, fishing, and boating uses assured to the Indians under © 
the act in the areas to be set aside for them are neither exclusive of. 
the same uses by other persons, nor exclusive of other uses by other _ 
persons. The uses have even been described as merely “preferen- | 
tial.” ' a it is uate the rights of the Indians would not —— ee 


49 See United Stateg -y. Appalachian Blectric Power Co., 811 U. 8. 377, 404 (1940). 


See 22 Am. Jur., pp. 674, 678; 34 Am. Jur., pp. 528-529 3:45 C. Ju, pp. 444-445; 26 :*. 


no J., pp. 602, 604; 27 C. J., p. “944: 88 C. J., pp. 2038-205, and authorities there cited, a 
- bt See jaenonaudur of Assistant Chief Counsel of the Bureau of Reclamation to ‘the - 
Solicitor, dated is 4,.1944, Ren Be” eee ye * 
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net. - Wudatoey if the act were ‘construed to give them ‘ acai rights: ; 


; : only. It could then be argued that such rights could not be regulated _ % 
‘to the point of complete prohibition as could any privileges granted 


to the general public, and also that such rights could not be burdened ‘ 


with a charge in the form of license fees. 7 
~The act declares that the area to be set aside shall be for the “pars ant 
mount” use of the Indians. It may be conceded that the reliance upon 
- the adjective “paramount” alone in this context was. probably unfor-., 
 tunate. The adjective played a great role in the feudal land Jaw, and. 
in American legal terminology it has been employed primarily with. | 
reference to the “paramount” authority of the Federal Government: 
in the ‘American constitutional scheme. ‘Ihe complexities and per- 


plexities of both feudalism and federalism should constitute:a suffi- . 
cient warning that a “paramount” use is a somewhat elusive concept. _ 
_ A paramount: right.is one that is superior to. all others, but this neces-» 


“ sarily implies that others may have rights in the same thing, and, in, 


any event, the question. always remains in what respects the right is, i 


paramount, for it may be.a right to present enjoyment, or a reversion- | 


oad ary right, and it may be subject to limitations. es 
The act -itself, however, does not define the sense in aanibh se foe 


| ynount? is employed, and the legislative history relating to this ques- . 


tion is rather confusing.” . A clue to this sense is, however, to be found. 
in a sentence in the Department's report on the bill which reads:“The. 
rights of the Indians to use this area for hunting, fishing, and boating, 
_ will not necessarily be exclusive rights.” This statement clearly im-. — | 
plies that it was contemplated that there might be circumstances in: ~. 
_. which the Indian rights could be made exclusive. The adjective “para-" ; 


mount” rather than ‘ ‘exclusive” must. have been employed i in the act 


e only because i in. an absolute sense the Indian. rights could not be exclu-. * a 
‘sive. This arose from the fact that the Indians would. be granted. 


‘Tights 3 in a-reservoir’ which was constructed. primarily. for other pur-_ 
_ poses, namely, for. irrigation, power development, and. the improve-.. 

ment of navigation. The act also contained the proviso, “That the- 
exercise of the Indians’ rights: shall not interfere with. project opera- 
tions,” and made the hunting and fishing rights expressly subject to 


a regulation by the Secretary. ‘The subordination of the Indian rights. 


to project operations, and the subjection. of these rights to regulation, 
_ need not have prevented them, however, from being denominated “ex- 
a clusive” nee there : may have been misunderstanding o on this § score. 


52 There doa: not appear 400 aye: been any one meats of the minds on. this qacetiGn, | 


_. In-his memorandum of April 5, 1940, to the Secretary, the. Assistant Commissioner of = — 

_ . Indian Affairs spoke of. setting apart “part or parts of the. reservoir for the exclusive use 
= of. the Indians in. exercising their rights.” There is no evidence, however, that this idea, 
ae 1 accepted by the Bureau of Reclamation. on 
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“tt can hardly be doubted fiat fe whole reservoir ar eA, including the ve 8 
indian area, is subject to the public right of navigation. But there are’. 
other uses to which the Indian area could be put without interfering oo es 
with the Indian rights of hunting, fishing, and boating. ‘Such uses’. _ 


might be both of a commercial and recreational character. An exam- 

ple of the former use would be the floating of logs obtained in lum- _ 
7 bering operations, and examples of the latter would be the use of the 

reservoir for swimming, and of the reservoir area for camping. In 


view of all of these possibilities, it would not be reasonable to hold - 


that it was intended to make the exercise of the Indian rights in the 
Indian area of the reservoir exclusive of other uses by other persons un- _ 


Jess experience showed that these uses so interfered with the Indians’ - 


exercise of their rights that these other uses by other persons: would - : 


have to be curtailed or abolished by the Secretary. 


‘Indeed, the real’ purpose of the statute seems to.have been to give to 
the Indians dir ectly: neither “preferential” nor “exclusive” rights: It 
was rather to give a power to the Secretary to make the Indian rights — 
exclusive where necessary to insure the realization of their privileges. | 
In the absence of the declaration in the statute that the rights of use . 
of the Indians in the reservoir area were to be paramount, he Secre- 


; tary, asa public officer administering the project, could have given . 


special rights to no one.. But-the declaration having been made, the 


: .Seeretary, while. under no absolute duty to. give the Tadiaus exclusive oe 


rights of hunting, fishing, and boating, is empowered to do so, as well 
as to curtail the rights which non-Indians might exercise in the areas ~ 
of the reservoir set apart for their use. However, the Secretary would 
be under a duty to make the rights of the Indians exclusive whenever | 


a he found as a fact that the protection of the. Indians in the exercise of 


their rights made such a step-necessary. Thus, while the rights of the 
Indians would. “not necessarily be exclusive rights,” they might be . 


made exclusive rights. That the statute contemplated such a flexible. | 


scheme is suggested not only by its language but by the nature of the 


— rights themselves and the id inherent in according them pro- _ 


tection. 


din a. sense, there can really be x no ue fishing rights 3 in a por- = 
tion of a reseryoir.* The setting aside of various areas of the reser- . 
-yoir for the Indians will not imprison the fish in those areas, which 


can also be taken from the adjoining areas, and somewhat similar | | 
| considerations apply to the hunting of waterfowl from the surface _ 
of the reservoir. oe oS a distinction might be made ber . 





88 In United States v. Sturgeon, Fed. Cas, 16418, 6 Sawy. 29 (D. C. D. Nev., 4979), the 


Court said, in speaking of fishing in a lake wholly. within the boundaries of an. Indian _ 


“ peser vation : “Ht is plain that nothing of value to the Indians will be left of their reserva--_ 


tion if all the whites who choose may resort there to fish.” But, obviously, euch. a 
consideration would be inapplicable to fishing in part of a reservoir. rae: 
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= tives offshore ae from specified locations, and rene i ‘boat . 


aa from the surface of the reservoir, and the Indians might be given. | 
the primary right of selectin g the offahions fishing locations. . Distine- | 


tions might also be made as to permissible methods and periods of — 


oe fishing to the advantage of the Indians in their area of the reservoir. — | 


—_ Boa ating presents a somewhat different problem from hunting and 
: fishing, since the Indian areas can in no sense be depleted: by. the 
~ movement of pleasure boats over their surface, although, of course, . 
7 “excessive boating might interfere not only with the same use by the 

‘Indians but also with their hunting and. fishing. Conceivably, too, 


a distinction might be drawn. between. “boating”’ which, according to 


its dictionary meaning, means rowing or sailing pricarily for pleas- 

- ure or as a. pastime, and the use of navigable waters for the purposes ~ 

of trade or commerce.** The latter has “anciently been said to be the — 
test of navigability, although the more modern and better view, sup- 
| -ported by an increasing number of cases, is that boating 3 is an instance” 

of public navigation,=—a, view based on the persuasive consideration — 


xa that the recreational uses. of a body of navigable water are as im-— 


| -portant to the public as the commercial. Thus, while through com- | 
_ Inercial traffic would in any event have to be allowed to pass through — 
“the Indian area. of the reservoir, mere pleasure boating, which was ~ 
—— to the Indian aréa of the reservoir, could be prohibited. | 
_. AJl these factors may be considered by thie Secretary in the exercise | 
of his judgment and ‘discretion. ‘The problem involved here. is pri- - 
marily administrative, and the Secretary’s discretion is. limited only 
by his duty to maintain the pee ngae character oF the Indians’ rights 
of use. : | 
(¢) The power ep se lations to license their righte.—in view of 


- ‘the: conclusion. that the rights of the Indians to use the reservoir for < : 


‘hunting, fishing, and boating are not necessarily exclusive, it would 
_ ‘seem unnecessary at this time to decide the question. ‘whether. these 
| ‘rights: are merely personal, so that the general public’ may not, be 

licensed by the Indians to enjoy them. No practical problem | of li- 
“censing by the Indians would probably arisé with respect to these 
‘activities unless’ the Secretary should make them exclusive rights, 
and unless the Indians should then wish to license their use by others. 


‘The resulting legal problem i is as difficult as it is sepa and i -. 


, prefer not to resolve all issue which may never arise. 





a4 | See- 45° ron J., p. 410, § ¢ 6 of title “Navigable Waters’: “It is generally; but ‘not in: all - 

- jurisdictions, held. that; the ‘stream must:be navigable for some. useful: purpose, ‘such as: 
_ trade or agriculture, rather than for mere pleasure, and must be capable oF sustaining 
more’ than small boats such as rowboats or small skiffs or launches.” - 
— % See Lamprey v. Metcalf, 53.N. W. 1139 (Minn., 1893) ; State v. Korrer, 148 'N. w. 617° 


2 ‘(Minn.; 1914) ; Willow River Club vy. Wade, 76. N. W. 2783 (Wis., 1898) ; 2 Diana. Shooting a 


- Club: v. Husting, 145 N. W. 816 (Wis., 1914); Nekoosa Hdwards Paper Co, Vv. ‘Railroad 
. Commission, 228 N, W. 144 (Wis., bouice 
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egy: The authority to pete oe fees —The question whether a aan 


the Secretary may require the. Indians to pay license fees in.connec- — 


- tion with their hunting, fishing, and ‘boating activities in the areas set. s 7 


a a aside for them-must clearly: be answered in the negative. A some- oe 
_ what similar problem was presented in Z'ulee v. Washington, B15 is 


—-ULS. 681 (1942), with respect to the treaty. rights of the Yakima In- . 
—-dians to’ fish, at their “usual and accustomed places” on ceded lands ~ 
without paying license fees to the State of Washington. ‘The Court. - 

held that the State could not burden the treaty right by imposing _ 
license fees. It is true that this ruling is not precisely in point here. 
— No treaty right is involved, and the question presented is one of Fed- > 
- eral rather than State eo ano ‘Nevertheless, the liberal approach aa ae, 
of the Supreme Court to the problem i is not without significance here. 


Furthermore, the. Court. expressly: pointed out * that “the imposition 


of license fees i is not. indispensable to the effectiveness of a'state con- o. 
servation program.” The samé would seem to be true of a Federal ae 
conservation. program. But all room for doubt is removed by the 22, 


| provision of the act itself. After making the grant of the rights, the 


get expressly provides that they “shall be subject only to such rea-~ ; | 


-. sonable regulations as the Secretary may prescribe for the protection 
and conservation of fish and wildlife.” [Italics supplied.] The Sec- — 

. retary may not. charge the Indians a fee for hunting and: fishing os 

‘4 privileges because it would bet unnecessary to an effective conservation oo 

‘ program, and he may not. charge the Indians a fee for boating because 


- such an exaction would not be within the restricted poner given . to 4 
x See under the act. oe na 


& Tre Apwrntstn aston OF THE Rusurvom ‘Aiwa oh 


. No ings than four’ agencies of the Department are “interested in ane: 


-way or another in. the administration of the Columbia River Reservoir. - | 
These agencies are the Bureau of Reclamation, the Bureau of Indian 


- Affairs, the National Park Service, and the Fish and Wildlife Service. 


At present the reservoir area asa whole is being administered by the 


| National Park Service under. a temporary arrangement. ‘The Indian — 


-_ Service requests that. it be entrusted with the administration of what- - | oe 
7 ever areas are set apart for the Indians. a Ba 


The problem of administrative jitisaiction presents for Cae _— 


| - tion only a question of policy. Tf the applicable legislation expressly aS 


vested a particular function in relation to the reservoir area in one 


ao rather than another of the interested Bureaus, some question. might : 


= conceivably be raised as to the propriety. of relieving it altogether of 


2 any connection. with the discharge of such function. “But itis s obvious - ~ 





8 At page 685, | 
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ae that’ eae one os the interested agencies may have some function: to : 


; perform. in ‘relation to. the reservoir area. On the other. hand, the : 
administration of the Columbia Basin 'project.is vested in the Secre- 


tary, and it is the Secretary who is directed to set aside a part of the. 


Columbia River Reservoir for the benefit of the Colville and Spokane. oe 7 
_. Indians. The Secretary also has a general power of selection among = 
. the interested agencies by virtue of section 161 of the Revised Statutes _ 
(now 5 U.S. C. sec. 22), which provides that “The head of each depart- _ 


_. ment is authorized to prescribe regulations, not inconsistent with law, - 


- for the government of his department, the conduct of its officers and 


; . clerks, the distribution and performance of its business one ue 


Be. Ta Qussrrow OF Constrromowatrry a 


“The act pales the. use of the reservoir by the Indians punect. to 
“such reasonable regulations as the Secretary may prescribe for the 
protection and conservation of fish and. wildlife.” On April 6, 1940, — 
while the legislation was. under consideration, the Acting Comme 
sioner of the Bureau of Fisheries addressed a. memorandum to:the- 
_. Assistant Chief Counsel of the Bureau of Reclamation, which sug- 

gested that the proposed plan of Federal regulation might present a 
constitutional question. | Strangely enough, it does not appear that 
this question was further explored prior to the passage of the act. . 
However, in his memorandum of J uly 4, 1944, to the Solicitor, the: 
Assistant Chief: Counsel of the Bureau of Reclamation. again raised 


: the: question: of constitutionality, referring to the decision in Silas 


Mason Co. v. Tae Commission, 302 U. S. 186 (1987), which involved — 
~merely the question whether the State of Washington could levy an 


_ occupation tax on a private contractoron the Grand Coulee Dam, 


_ whose activities were carried on at Mason City on land ceded by the ~ > | 
state of Washington to the Federal. Government, as to. which the ; 


- Court held there had been no cession of exclusive jurisdiction. More-. 


over, there was in this case no act. of Congress which expressly ee 3 


| - conferred a power of gee uber an. OaeeE of the. ae - 


. i Government.” a 3 
Article: Iv, Section. 3, of a Federal: Constitution, confers. upon ae 


Cane the: ‘power to “make all needful Rules’ and Regulations 


se respecting the Territory or other Property belonging to the United nee, 


— States.”. The title to the shorelands is undoubtedly in the: United oa 


States in fee simple absolute. While the United States. has no prop: | 


E erty interest in the waters of the reservoir, and the title to the Tiver. o oe . 


| - ig rather complicated," st the property interest of the United States ts 


BT Ag: iapesay indicated, dhe complexities arising from this i of the: title could: “he : = 


_ : avoided by locating the Indian areas of the reservoir. within the exterior boundaries of : : 
- caus reservations. a . ee 
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| would seem to — sufficiently broad to. justify Federal reguintet: 
While normally State conservation laws would govern even on Federal — 
_ property, there is no doubt that Congress could. override them if it — 
had reasonable basis. for supposing that such a. nee was Pca 


See Hunt v. United States, 278. 0.8. 96 (1928). 


While the power to preser ve fish and game is = aiherents in iG eae 


ereignty of a State, it is nevertheless subject to. any valid exercise of ‘ 
authority under the Federal Constitution. New York ex rel. Kennedy. ~ 


_¥. Becker, 241 U. S. 556, 562 (1916). Among the: powers of Congress. - 
Is the control of the navigable waters of the United States. Although — 
the authority of a State to regulate fishing i in navigable waters of the 


United States within its territory was recognized at an early date, iu 


Manchester v. M assachusetts, 139 U.S. 240 (1891), the Court ‘ieelared | 
- that such regulation would be valid only “in the absence of any regula- 
tion by the United States.” (P. 265.). The provision of the act of 
June 29, 1940, obviously constitutes such | regulation. Congress, im 
‘carrying out) its plan for the improvement, of navigation on the 
- Columbia River, could validly proceed. upon. the assumption that the 
control of hunting and fishing on the reservoir required Federal 
“regulation in whole or in part, either because such a measure was 
desirable in itself; or because it was deemed a desirable factor in pro- 
. viding compensation to the Indians. It. was once argued: that the 
constitutional power of the United States over its waters was limited to 
control for navigation. But this narrow view was emphatically re-: 
jected in. United States v. Appalachian Electrie Power Oo., 811 U. S. 
B97, 498 et seg. ¢ 1940), in which. the Court recognized “that “the » 
-authority of the United States is the regulation of commerce on its” 
~ waters,” and also declared, “It is no obj ection to the terms and. to the 
Geer tion! of the power that: ‘its exercise is attended by the same inci- 7 


= dents which attend the exercise of the police power of the states.” 


_~ Finally, there is the plenary power of Congress. over Indians is : 
- Indian affairs, which has been recognized by a long line of decisions — 


= since United States Wy. Kagama, 118.U. S. 375 (1886). 58 Indeed, in - 


United States v. McGowan, 302'U. 8. 535, 538 (1938), the Supreme : 
- Court declared : “Congress alone has the right to determine the manner | 


ea which this country’ S guardianship over the Indians shall be carried 
~~ out,” While the Federal regulation of Indian hunting and fishing 


7 a in the reservoir may. extend to areas as to which the Indien: title has = 


~ 38 See Board of Comm'rs v. Seber, 818 U. 8. 705, Te “(1948), footnote 18, in which the ee 


earlier.cases are collected, . 
BB Compare the: early declaration in. Gane Wolt v. _ Hitchcock, 187 U. 3. 553, BGS (1908) : 
. “Plonary authority. over the tribal ‘relations of the Indians has been exercised by ‘Congress | 
‘from the beginning, and the power has: always been deemed a polecel one, not. puliest | 
oa to be controlled: hfe the. er eee of. the ae ala aes Ro ie ia: Sa ee se ER Le 
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been Sin cehed 60 the seias power of Cong eress over nde does : 
not necessarily depend. upon title. United States v. Thomas, 151 


U. S. 577 (1894). The power of Congress to. regulate the liquor 


_ traffic with Indians on lands ceded by them has been uniformly up- 
held, despite: the fact that the Indian ‘title has been extinguished. 


_. While in United States v. Forty-three Gallons of W hiskey,, 93 U, ee : 
188 (1876), and in Dick v. United States, 208 U. S. 340 (1908), the — 


power to regulate such traffic was based upon the authority of Con- 


gress to regulate commerce with the Indian tribes, in Perrin v. 


United States, 932 U: S. 478, 482 (1914), the Court declared that the 
power was also derived “in part from the recognized relation of 
tribal Indians to. the Federal Government.” Similarly, the juris-_ 
diction. of the Federal courts under section bAg of Title 18, United - 
States Code, to punish the so-called major crimes when. edad by 
‘Indians on fee-patented lands has been upheld.* In United States 
v. Ramsey, 271 U.S. 467, 471 (1926), the Court declared in general 
terms that “Congress possesses the broad power. of legislating for the 
protection of the Indians wherever they may be within the territory | 
of the United States.” 

There is implicit in the doubts expressed concerning the constita- 
tionality of the act the idea that the question ought to be avoided by 
conforming. the regulations issued under the authority of the act to 
_ the provisions of State law. Upon the question whether such a course | 
ought to be adopted on independent grounds of policy as the best 
practical measure, I need express no opinion. It is plain, however, 
that sucha course need not be adopted because of the supposed desira- 
bility of avoiding constitutional doubts, which have no substantial | - 
‘basis. I see no reason to doubt the amplitude of the constitutional » 
power of Congress in providing for. Federal Pen auon of the aan 
reservoir areas. 

_Wanwen W. Gussie, 
| | Sokeitor. 


60 Hiven if it were assumed that the Indian titles to the shorelands and: the river bed 
have both been extinguished, it would not necessarily follow that the effect was to redefine 
the reservation: boundaries and thus to. exclude the. acquired lands. In United States v. 
Celestine, 215 U. §. 278 (1909), the Court declared in genera] terms that when. land is. 


fee patented it still remains. within the limits of the reservation. ‘Tf this is so, it is ‘difficult 
“to. see why acquisition of’ title by the United. States should: ipso. facto terminate. the - e 


reservation, especially since the Indians still have a limited number of special rights in. 
- the areas in question. A reservation is not. a grant. and has nothing to do. with ‘title. = 
- Alaska Pacific Fisheries v. United States, 248 U.S. 78, 86:(1918).. . 
- . 6 See Eugene Sol Louie v. United States, 274 Fed. 47. (C. C. A. 9th, 4921) : ; State 5 ar: 
“Johnson, 249. N. W. 284. (Wis., 1983). There are. dicta pro and con in United States : 


. Kiya, 126 Fed. 879 (D. G.-N. Dak., 1903) ; ; Ex parte Tilden, 218 Fed. 920 (D. Ce Idaho, — 
1914) ; State v. Big- Sheep, 243 Pac. 1067 (Mont., 1926); State v. Columbia George, . 2 
65 Pac.. 604 (Ore.,.1901) ; United States v.. Gardner, 189 Fed. 690 (D. C. B.D. Wis., 1911); |. 
; People y. Pratt, 80 P.. (2d) 87 (D. CG. A. Calif., 1988) : - Quagon Vv. Biddle, 5 (24). 608° 


(GC. AL 8th, 1925). . ‘The disag reement in. ihe: authorities is based. upon the language. 
. of ne statute rather than upon constitutional considerations. . : 
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- «4G, ALDRICH 
“A204 en 2 - Decided January 5, 1946 


_ Public Lands—Necessity for Departmental Determination. | 


An applicant ‘seeking. to: locate. ‘serip upon certain land. ainee is heard ip 
. complain that the Department erred in: failing to determine whether the 
land was public land. or not when the Department, for purposes of acting , 
‘upon his application, assumed that the land was public land. 


a a | pny Withdrawals Appropriation —Aot« of June 25, 1910 (38 Stat, 


847). 


i Executive Order No. 6910 Gonsuicntes an. appropriation of aati land within 
the meaning of the Valentine Scrip Act, even. though considered. only as a. 
| ~ temporary withdrawal. for purposes of classification, and therefore bars the 
location of scrip. . Congress. has indicated that such a withdrawal under | 
the act of June 25, 1910, is an appropr ‘iation. | po 


Valentine Scrip—Executive Order No. 6910. 


‘Regardless of whether or not it. constitutes. an . appropriation, Hxecutive ‘Order =e 
~ No. 6910 clearly: and definitely excludes: the lands withdrawn from. location. 

_by Valentine scrip. The mere right to locate scrip upon such land is not 
~ gaved by the clause in the order that it is eens to exigting valid rights.” Pi 


a Valentine Scrip—Classification of Land. 


- Classification of land under section 7 of the Taylor Grazing ade aS not sult: ~ 


able for Valentine scrip location is proper where the land -is beach land 


used by the public as a. recreational area. and is located within aue limits of _ 


an. incorporated. city. » 


. Taylor Grazing Act—Classification of. f Land—Authority of chee 


_ The authority conferred by section 7 of the Taylor Grazing Act upon the Yecre Q- 

. tary to classify public land is ‘discretionary,. not mandatory, . whether he 

undertakés » classification upon | his own initiative or upon application of. 
an interested party. ? 

Mineral Waiver—Agricultural Surface — Act. 


It is unnecessary to. decide whether. Valentine serip may be igcaied upon min-.— 
eral land upon the filing of a mineral waiver under the agricultural surface _ 
entry act of July 17, 1914 (38 Stat. 509), when other reasons exist for not | 
classifying the land pooueny as s suitable for scrip location. - Oe ha BS é 


Sad FOR REHEARING. 


: J. 0. Aarich a s filed a. motion for rehearing of a deaaon of ae. 
i, sAesicant Commissioner of the General Land Office, approved by me _ 
on November 28, 1944, rejecting his application to locate Valentine — 
scrip on certain land in the City. of Seal Beach, California. os, 
gether. with his application, which was filed on ‘December 27, 1948, - 

Aldrich filed a petition under section 7 of the Taylor Grazing Act, a 
as amended. (49 Stat. 1976; 43 U. S. C. sec. 815f), for classification of — 
the land as proper for such pad location. The application \ was re-> 


7 anuary 4. 1946 


= jected ¢ on dite er ee that: the land 3 in question i is acne ‘anappr ‘opr fated? - 3 es | 
. public land, it having, been withdrawn from settlement, location, sale, 9°" | 


i gee SOG, entry by Executive Order No. 6910 of November 96, 1934. Under 7 


- 4 the Valentine Serip Act of April 5, 1872 (17 Stat. 649), the scrip is 


en - locatable onky on “unoccupied and. unappropriated public lands | ie ee 
the United States; not mineral.” [Italics supplied.] The petition 


ae for classification was denied for the reason that the land in question 
- 1s in an area reported by the Geological Survey as valuable for oil 

cand gas deposits, is within the limits of an incorporated city, and, — 

Sed being beach land, is used by the public as a recreational area. 


Although the motion for rehearing specifies 14 grounds of error, 


_ ; they may be reduced to 4 basic contentions that the decision erred _ 
-. (1) in not deciding whether the land in question is public land; (2). 


in holding that the withdrawal and reservation of public lands by 
‘Executive Order No. 6910 constituted: an appropriation of such lands 
which would bar them from location by Valentine scrip ; (3) in hold- 
‘ing that the land applied for is occupied and is mineral in character 
and that it 1s, therefore, unavailable for location by Valentine scrip; 
( 4) in that it was based upon restrictions and conditions which the - 
- Secretary without authority added to the Valentine Scrip Act. 
The City of Seal Beach, pursuant to leave granted, has filed a briet 
in opposition to the motion for r rehearing. fs 


Aldrich first conte that the decision did not ee wliethe: | 
or not the land applied for constitutes. public land. He argues that 
the Department has. jurisdiction only over the public domain and 


that therefore until it decides that the land in question is in the public 
domain, its decision can be nothing but dicta. He then repeats the - 


argument advanced in the brief filed by him in support of his appli-'- 


cation to the effect that the land in question is public land. The 
decision acknowledged the fact that there had as yet been no depart- 


. mental determination that the land is public land; but it held that it - | 


was. unnecessary to pass on the point since appellant’s application 
. could be adjucicated upon the basis of whether such land, assuming 


ae it to be public land, would be patentable under his application. 


Aldrich has not shown that he has in any way been injured or | 
| prej judiced by the. Department’s failure to pass upon the question of | 


cor gf - title to the land in question. _ Indeed, in. assuming the land to. be. | . 
public land and to come in that. oseciitial respect within. the provisions 


of the Valentine Scrip Act, the Department took the most favorable ~ | 4"3 


ae view of his application. . ‘He cannot be heard to complain that he has 


- been. depr ived of. any rights or r subj ected to any. detriment because the - 
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Department has assumed i in i favor one of the essential requirements 
(of the act. : iy a ee 7 re ae = 
Il.» 

“Mesa second ‘and 1 principal contention is that the Department 
. erred in holding that the land in question was “appropriated” by 
- reason of its being included in. Executive Order No. 6910 of Bats 

ber 26, 1984. That: order provided. as follows: ae Te 


tay tee ee Se it is ordered. that all. of the vacant, unr eserved and undppropriated 
public land in the States of Arizona, California, * * be, and it hereby is,- 
femporarily withdr awn from settlement, location, sale or eae y; and reserved for 
classification, and pending determination of. the. most useful purpose to which . 
such land may be put.in consideration of the provisions. of said act of J une 2s, 
1934, and for conservation and development of natural resources. ° 
- The withdrawal hereby effected is subject to existing valid rights. | 
This: order. shall continue in full force and effect unless and until revoked ; 
ae by the President or by act of Congress. | 


T he order was issued pursuant: to euiioaty. vested 3 in i President | 


by the act of June 25, 1910 (36 Stat. 847), as amended by the ee ee = 


- August 24, 1912 (37 Stat. 497; 43 U. S. C. sees. 141-143). _ Section 1 =: 
of that act provides: wn WE ae ik i > 


That the President may, at any time in his discretion, ae Arie withdr aw 


eam settlement, location, Sale, or, entry any of the public lands of the United 


States including the District of Alaska and reserve the same for water-power | 

3 - gites, irrigation, classification of lands, or other public purposes to be. specified 
gn the orders of: withdrawals, and such withdrawals or reservations shali remain ‘ 

in force antil revoked by him or by an Act of Congress. — a ae _ 


_ Aldrich argues that a temporary withdrawal for purposes of “igh Me 
os eation does not constitute an appropriation of. land, that an appropria- 
tion consists of the setting aside of land for a special use or purpose. 

In support of this position, he cites Wéilcow v. Jackson, 13 Pet. (38 
U.S.) 498 (1839), quoting from. that case the following language: 
“Now this is appropriation, for that is nothing more. nor less than 
setting apart the thing for some particular use” (p. 512). He also 
cites Lewis et al. v. Town of Seattle et al., Copp’s Public Land Laws 
(1882), . vol. q, ‘p. 1018 ee a ‘Baia L. ‘D. aie ey) dy in 





1 Throughout his peste: on this point, Alarich stresses the fact that the with- 
drawal of 1934 was stated to be “temporary” in character. . This appears to be a ‘reiter- 
ation of a contention made by him in the brief filed in: support of his application that a 
“temporary” withdrawal cannot be an appropriation. and ‘that to so hold is to give a tem- — 
porary. withdraw al a permanency which is incompatible with the word “temporary” itself. 
in the decision ‘under review, it was pointed out that section 1 of the 1910 act, quoted 


ae above, provides that temporary. withdrawals shall. remain in -effect until revoked by. the 


% President. or by act of Congress. ‘Furthermore, ‘it. has consistently been held that it is. 


fmmaterial » that withdrawals ‘ander. the 1910 act are “not limited as to time and that. _ 


they.remain in effect until revoked. Wilbur v. United States, 46 F.. (2d) 217, 219 (App. 
D. C., 1930), aff’a 283 Uz S. 414 (1931) ; Shaw v. Work, 9-F. (2d) 1014 (App. D. C., 1925), 
cert. denied 270 U. S. 642 ; United States v. BCC Rene D: 234 Fed, 702; 12 @. c Calif., 


ie o4 I. D: 222, 225 (1988). 


ee 2; a Y (! 
- ota a kee ee Tanuary 4, 1946 : _ 
ie Seor ae Kirkwood quoted the iaeuaee on theWileon case - 


and stated that it was an exact definition of the term“ appropriation” 
_ asitis invariably used in public-land legislation.. Aldrich then refers - 


, to. George G. Frandsen, 50 Li: D. 516. (1924), in which a broad 'state- 


ment is made to the effect that:a tempor ary withdrawal pending classi- | 
fication of land does not ‘dedicate it toanys pecial purpose or reserve 
it for any special form of disposal.. From this he concludes that the 
withdrawal of the land in question pursuant to Executive Order No. . 
6910 does not constitute an appropriation of the land so-as to remove 
it from location under the Valentine. Scrip Act. — 
In answer to appellant's argument, it may first be ahead. fae the . 
decision under review did not hold: that.a withdrawal solely for pur- 
‘poses of classification constitutes an appropriation. | The decision 
stated (p. 2): “This Department has held that a withdrawal of land > 
which reserved it for public purposes, including ee classification of 
the land, constitutes an appropriation of the land * * *.” [Italics 


| ee ae Executive Order No. 6910 reserved the land withdrawn . 
not only for 1 poses of clas ssification; but also. “for conservation and. 
development of natural resources.” This is a definite public pur ag : 


| of which Aldrich has taken no notice. 


7 : If, however, the withdrawal order did reserve ihe fans etches - - | 
- solely for purposes of classification, it would still constitute an. appro- oo 


’ priation for purposes of the Valentine & Serip Act. The cases cited 
by Aldrich do not. require a contrary conclusion. ‘While the language 


a he has extracted from them superficially lends some support to his ors 


argument, not one of the cases, either expr essly or impliedly, holds 
that. a withdrawal of land for classification purposes does not con- 


stitute an appropriation, of the land. In Wilcoa v. J ackson, the ques- _ 
_ tion.at issue was whether a settler was entitled to enter land whick 
had been reserved by action of the President for military use and.as. 


an Indian : agency tr ading: post... The pr eemption act provided that 


no entry could be made on any land “which may have been. appropri-  _ 


ated for any purpose whatsoever.” ‘The court simply held that the 
reservation for. wmilitary and Indian agency use constituted an ap- 
_-propriation within the meaning of the act. -In Lewis et al. V. Town 
_ of Seatile et al., it was sought. to locate Porterfield scrip upon land 
claimed bya foun under the town-site laws.. Under the act of ‘April. 
11, 1860 (12 Stat. 836), Porterfield scrip was locatable only upon public: 


- - lands not: otherwise appropriated. It was held that the land sought. — 
to be located was not appropriated, since the claim of the town thereto. 


was without legal basis. As for the Frandsen case, the Department. 


‘simply held there that a temporary withdrawal of isnd, pending its-_ - 


classification as Ss to coal value, did not make 1 lta “teservation” within. : 
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‘the meaning of section 6 of the Utah Enabling Act of J Taly 1 16, 1804 rs 7 
(28 Stat. 107,. 109). That section granted school sections to étie, new 


, State but excluded therefrom lands in “Indian, military, or other 


_ reservations of any character” until such reservations were extin- 


7 guished and the lands restored to the public domain... Thus, i innone = 
of the three cases was the court: or this. Department. called upon to 


i decide whether a withdrawal for purposes of classification constitutes _ re 


an appropriation within the meaning of an act, like the Valentine — 
— Serip Act. | | 


‘On the contrary, it his been held that (hes very oeecutivs eniee in 


: question constitutes an appropriation of land. In Red Canyon Sheep 


405. v. Ickes, 98 Fr. (2d) 308 (App. D.C, 1938), one of the issues was > | 


| whether a certain. proposed exchange of private land for public land _ 
was authorized by the act of June 25, 1935, (49 Stat. 499: 16 U.S. C.. 


~ sec. 486, note). That act extended the provisions of another act to 
- ae hans made under still two other acts “which authorize the United - 
States to acquire privately owned lands situated * * * in the — 
Lincoln National Forest in the State of New ‘Mexico, by exchanging 
therefor an equal value of unreserved and unappro priated public lands » 
within said State.” [Italics supplied.]. The appellants in the case 
contended that the exchange i in question could not be made under this 
act because there was no “unreserved and unappropriated public land” 
left in-New Mexico after the issuance of Executive Order No. 6910. 
- The court stated that “this position of the appellants i is not assailable” | 
(p. 820), thus holding that: the withdrawal order. did amount to a 
reservation and an appropriation of land. 8 
_. Moreover, Congress itself has clearly dicated that ; a inant. 
under the 1910 act for purposes of classification is an appropriation. _ 
In section 1 of the act, by authority of which Executive Order No. _ 
6910 was issued, the President was authorized to withdraw from 


~ “location” * any public lands and reserve the same “for water- -power : . 
sites, irrigation, classification of lands, or other public purposes to be — 


specified in the orders of withdrawals.” ‘[Italics. supplied.] In this. 


enumeration of purposes, Congress drew no distinction between | a 


: — 


_ withdrawal for classification. and a withdrawal for water-power ‘site, 
or for irrigation, or for other public purposes. Aldrich concedes that. 


a withdrawal for the latter rae mone constitute 2 an Pea aed — 


are 7 used in the act of March 3, 1909 (35 Stat. 844; 30 U. 8. C. sec. 81), did not refer to settle- 


-- ment or homestead claims, the Depar tment said:.“It includes scrip locations and certain « an “ 


2In Heirs of litt - TL. Roots, 42 Le D. 82 (1918), in ane that ‘the: “word “Jocate” — : 7 


‘other rights. not ‘predicated upon settlement * * +, [P. 84; italics supplied.] Itis. 


cone reasonable to COREIEUS rhe word ° foce non” as. used in the. aot of 1910: as. Hoyts: the same _ Be 


meanuae- 
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| tion. See a eaiidea wal for classification has been: put by Congress — 
on the same plane, it follows that it likewise isan appropriation.* [eae 
‘That Congress intended withdrawals under the 1910 act to have the 


effect of an appropriation: and that Congress so interpreted the with- 
- drawal order of 1934 with reference to the Valentine Scrip Act is 
established by section 7 of the Taylor Grazing Act, supra. As orig- 
-inally enacted (48 Stat. 1272), section 7 authorized the. Secretary 
of the Interior to classify lands within grazing districts. which were ~ 
more valuable for agricultural production than for grazing and to 
open such lands to homestead entry. In 1936, after the issuance of. 
Executive Order No. 6910, section 7 was amended to authorize the — 
Secretary, in addition to classifying lands within grazing districts as . 
suitable for homesteads, “to examine and classify any lands with- | 
drawn or reserved by Executive order of. November 26, 1934 (num- - 
~ bered 6910), and amendments thereto, * * * whichare * * *- 
proper for acquisition in satisfaction of any outstanding heu, ex- 
change or script rights or land grant, and to open such lands to entry, . 
selection, or Zocation for disposal in accordance with such classification — 


_ under applicable public-land laws * * *” (49 Stat. 1976; 43 A bas 
 U,S.C. sec. 815f; italics supplied.) This language clearly embraces oe 
- scrip rights under the Valentine Scrip Act and unequivocally states 


that such rights may not be exercised with respect to lands withdrawn | 
under Executive Order No. 6910 unless and until such lands are. 


; classified’ as. being suitable for that purpose. It is obvious, then, that. — oe 


| oe construed el order. as. een an. SPpropuinnlon of 


a 3 Section 2 of the 1910. act: ‘supports this “construction.” That section; a8 amended (37 
. Stat. 497; 48 U. S. C. sec. 142), provides in part that “there shall be excepted from the — 
; force and effect of any withdrawal made under the provisions of this Act all lands which 
are, on. the date of such withdrawal, embraced in any lawful homestead or desert-land — 
- -entry theretofore made * * = ¥* [Italics supplied.]' ‘The homestead law. (Rev.. Stat. 
sec. 2289, as amended, 48 U. S.C. ‘see. 161) provides that homestead entries may be made 
| only » on “anappropriated public lands.” In expressly ‘providing in the 1910. act that 
homestead entries made prior toa withdrawal. should be: excepted’from the force of the 
withdrawal, Congress recognized that a withdrawal would have the effect of removing. ‘the 
lands withdrawn from their status as unappropriated land subject to homestead entry. And 
in excepting only prior entries,. Congress clearly intended that a. withdrawal should bar 
subsequent: entries. It has been ‘so held. George F., Wunsch, 48 L. D. 551. (1915) 
{land previously. withdrawn under 1910 act as-a right- of-way for a power. transmission . 
line excluded from homestead entry). - This evidences the understanding of. Congress . 
that a withdrawal. constitutes an: appropriation Of ‘the land. _ See. “Wood Ve Beach,, 156 | 
U. §. 548 (1895). 


- Of. Kennedy v. United States, 119 F. (2d) 564, (C..C. A, ‘oth, 1941) ; Robert Fisk Lyman, 


56.1. D. 295, 299 (1938) ; George. J. Propp,. 56 I. D. 847 (1938) ; United States -v. John | 
C, Brown, 57 I. D. 169 (1940). ‘These. cases involved’ the. stock-raising homestead act 
of. December 29, 1916 (39 Stat. 862, as amended; 43 U. S. C. sec. 291),. under which 


entries may be made only on ““nappropriated, unreserved publie lands.” In these cases. 


it was held that a stock-raising entry could not be made subsequent to: "November 28, 
1934, on lands withdrawn ‘by Executive Order No. 6910. ne ate” os 
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Aldrich eee: in turn to rely upon statutory aria to show | 


that the withdrawal and reservation under Order No. 6910 does not 


constitute an appropriation. Appellant’s ar gument is not clearly 7 
__ stated but it appears to come to this: section 1 of the Taylor Grazing 
Act authorizes-the Secretary by order to establish grazing districts 


-. from “vacant, unappropriated, and unreserved lands from any part — 


of the public domain” (48 Stat. 1269, as amended, 49 Stat. 1976;48 

U.S. C. sec. 315). If Executive Order No. 6910, which. withdrew: | 

“vacant, unreserved and unappropriated public land, * has the effect of | 
appropriating such land, it would follow that grazing districts could — 

~ not be established from suck withdrawn land, because such lands are 

_- no longer ‘ ‘anappropriated. ” But grazing districts are established _ 


7 : from such lands; hence Order No. 6910 must not be an appropriation. — | 
- This avaumant is based upon a misconception of the holding in the — 
_ decision under review. While that decision broadly stated that a. 


withdrawal of land which reserves it for public purposes, including _ 
classification, constitutes an appropriation ofthe land, the decision 
held no more than that the withdrawal amounted to an. appropriation — 
- within the meaning. of the Valentine Scrip Act. It did not hold that 
the withdrawal was an appropriation for all purposes. From the 
_time of the enactment of the Taylor Grazing Act, this Department has 
recognized that for the purposes of section 1 of that act the phrase 
“vacant, unappropriated, and unreserved lands” includes the publie 
lands eaithdeawn by Executive Order No. 6910. Solicitor’s opinion 
of February 8, 1935, 55 I. D. 205; Instructions of December 6, 1940, 
Assistant Secretary ‘Chapman to Commissioner of the General: Land 
Office (unreported); Solicitor’s opinion of February 19, 1945, 59 
I. D. 19. This has also been held by the Attorney General (38 Op. 
Atty. Gen. 350 (1985)). As indicated in these opinions, however, 
_ they were based upon the special nature of the circumstances attend- 
ant upon the enactment of section 1 of the act and the 1 issuance of the 
withdrawal order. | 2 


Because lands withdrawn by that i have been held to be “vacant, aes 


unappropriated, and unreserved” for the purposes of section 1, it _ 


~ does not follow that they are to be considered as vacant, unappro~ 


-priated, and unreserved for the purposes of all other acts. On the © 
contrary, for the purpose of another section of the same Taylor Graz- = 
ing Act, section 15. (43 U.S. C. sec. 815m), the Solicitor’s opinion 
— of February. 8, 1935, supra, held that lands. withdrawn. by Order 
No. 6910 were reserved” and therefore not subject to lease under that 
section as “vacant, unappropriated, and. unreserved” lands. . It was 


“necessary to amend the order to permit the leasing of the withdrawn 


- lands under section 15° (Executive Order No. 7235, November 26, 
| re = he most. that can re said for appellant's arguments therefore, ? 
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= ‘is bat Order No. 6910 did not. change the status of the lands tbe 


drawn so far as section 1 of the Taylor Grazing Act is concerned. 


. Phat it did: affect the status of the lands withdrawn so far as location. " 


of Valentine scrip is concerned admits of no doubt when the pr ovisions 


of the 1910 act and section 7 of the Taylor Grazing Act are considered. » | 


‘Aldrich advances & another ar gument along the same line but upon a’ 
different premise. He cites. Wileow ve J ackson, supra, and Hastings 
and Dakota Railroad Co. v. Whitney, 182 U. S. 357 - (1889),. to the 
effect that whenever land is appropriated, it becomes severed from ~ 
~ the: mass of public lands and no subsequent, law or proclamation will | 
operate upon it. From this, he reasons that if Executive Order No. — 
6910 appr opriated the lands withdrawn, section 1 of the Taylor Graz-_ 


mG _ing Act could not: oper ate upon such lande to. authorize: their inclusion — 


in grazing districts; since the act does so operate upon these lands, it. 


. must follow that they are not appropriated. I have just stated that | — 
lands withdrawn and reserved by Order No. 6910 are not considered 8 


_ to be appropriated or reserved for the purposes of section 1. Assum- | 
Ing that they. are considered to-be appropriated, however, to meet — 


Aldrich’s argument, Congress has. provided 1 in section 1 that appro-. . 


_ priated lands may be included i in grazing districts. The first sentence 


eZ of the section ends as follows: “Provided, That no lands withdrawn ; 


or reserved for any other purpose shall be included in any such district, — 
except with. the approval of the head of the department having ~~ 

-- jurisdiction thereof.” [Italics supplied.] Lands withdrawn or re- 

served for specific purposes are, Aldrich agrees, appropriated. “Con- 


a gress has, therefore, provided that appropriated lands may be made - 


. subject. to section 1, and there is nothing ir In the cases. 5 cited even to howe 
. suggest that Congress lacks that. authority. - 


It has so far been. assumed. that before ‘Aldrich’s: application to : 


locate scrip may be rejected, it must be found that the withdrawal: ; 
~ of 1934 operated as an “anpropriation” of the lands withdrawn. | 
There i is, however, no logical compulsion for this. assumption. — Exec- 


_ _ utive Order No. 6910 was issued pursuant to anh admittedly valid ~ | 


act. United States v. Midwest OW Company, 236 U.S. 459 (1915). 
e The order withdrew from “settlement, location, sale or entry” all 
vacant, unreserved, and unappropriated public lands. in California 
and 11 other States. This included the only type of public land. 
* upon which’ Valentine scrip may be located, namely, unappropriated | 


| public’ land. Regardless of whether the’ Srder constituted an appro- | . 


: priation, it definitely and in ‘specific terms excluded the withdrawn - 


lands from location. This is ‘sufficient reason in itself upon which. pM 


to base-a rejection of appellant’s application. . 


As a final point, Aldrich refers to the provision in one No. 6910. | : . 


- that the withdrawal effected by. it “is oT ect to cel valid er 
9893405216 7 | 
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- He sohiands thati in Valentine s scrip ike holder has vested aay which’ 
are constitutionally protected and that these rights are saved by the © 
- clause quoted. He apparently bases this contention upon a quota-— 

tion from West v. Lyders, 86. F. (2d) 108 (App. D. C., 1929), set 


» forth in the brief filed in support of his application. This quotation | 


-was to the effect that. Valentine scrip gives the holder a vested. right 
to the selection of unsettled or unappropriated public lands.° Grant- 
ing this to be true, it does not mean that the right to select was saved 

by the withdrawal order. In the Solicitor’s opinion of February 8, 
_ 1985, supra, the saving clause was construed. While it was tated 

that i was not practicable to give a precise and general definition 
of “existing valid rights,” the phrase was held to include prior — 
valid applications for entry, selection, or location which were sub- 
stantially complete at the date of the withdrawal.* Obviously, this 
excludes a selection.or location which was not even filed at the time — 
of the withdrawal. In this situation, it has been. squarely held that 
a Valentine scrip selection 1s iavalid’ where the lands sought to be 
selected have been appropriated by a prior withdrawal. Lyders Ve 
Tekes, 84. F. (2d) 282 (App. D. C., 1936) ; Lyders v. Del Norte County, 
100 F. (2d) 876 (C. C. A. 9th, 1939). These cases dispose of Al- 
drich’s assertion that in merely holding scrip which was not located 
he had vested rights which could not be defeated by the withdrawal. 

From the foregoing discussion, it must: be concluded that the with- 
drawal and reservation effected by Executive Order No. 6910 con-— 
stituted an appropriation of the lands withdrawn within the meaning | 
of the Valentine Scrip Act, or effectively withdrew the lands from 
location under that act, and that therefore Aldrich’s application f for 
location on the land : in. 1 question. was properly Te) jected. 


‘In advancing this argument, ‘Aldrich Neceaeny admits that: the withiarawal order ee 


would preclude . the location of his scrip. upon the. jands withdrawn but for the eavans = 


~ @lause. 


 5In contrat with the ‘Gouge of Appeals’ description of. Valentine scrip ine ‘West v. ar 


. Lyders is the- characterization given the scrip by the U.-S. Supreme Court in Mann vy. 


Tacoma Land Company, 158 U. 8.273 - (1894), ‘Holding that. Plaintif could. not locate. 
Valentine Scrip upon tidelands, ‘the Court said : : . . 


# # # [Valentine] had lost all legal right to. this land, ‘for. when’ & com-_ _ 


: mission had been: provided for investigating the validity of such claims, he presented 
his claim for confirmation and then withdrew tt. Congress had fulfilled. all obliga- 


_ tions to him growing out of the treaty with Mexico, and when by his own act he had at 


. forfeited his. legal claims to the land, it was a mere act of grace by. which was. given . 
- to him the right to select an equal amount of land elsewhere. If Congress had thought 
that it was necessary in order to do justice that he should be permitted to select 
an equal. quantity of land of like character, it was easy to have expressed that inténtion, 


_ Having failed to do so, and omitted any reference to tidelands, its donation to him is 


7 to. be construed as any other grant of the government, and 1 no unexpressed and unsug- 
~ gested 3 intention, should be attributed to Congress Sige SaaS De 285-286. J 
6 See. George J. Propp, supra, footnote 3. In discussing the Solicitor’s opinion, the 


: - : court in Red Canyon. Sheep Co. v. Ickes, supra, indicated that perhaps it goes too. far in © 
ee including substantially completed applications for entry, selection, or location under the 


puree ene valid Heute. oe if so, appellants contention is. oe weakened. 
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" “Aldrich’s third maj or . contention is that the deacon cr in n hold 7 = 


| : ‘ing that the land in question was occupied and is mineral.in character ‘ 
_ and therefore unavailable for Valentine scrip application. In pre- | 


senting his. argument on this’ point, Aldrich reveals a complete mis-— 


. understanding of the holding of the decision. As he points out, Val- — 2 a 
_ entine. serip may be located: on public lands which are unoccupied,  ~- | 


: unappropriated, and not mineral. Tf the land applied for is occupied s : 


or appropriated or mineral, the application must be rejected. Al : 
_ drich’s application was rej jected on the ground | that the land was ap- 


| propriated ; it was not rejected ¢ on. the ee that It. was es | 
or mineral in character. | | | : 
_ Having been appropriated or withdrawn from scrip: eatin by | 
Executive Order No. 6910, the land was subject to location only if it 
were classified by the Secretary of the Interior under. section 7 of the | 
Taylor Grazing Act as being proper for acquisition in satisfaction 
of outstanding scrip rights. . Aldrich sought such a classification by 


~ .the petition filed by him together with his application. . -It was in 


acting upon this petition for classification, and not upon, the applica- 
tion for location, that the Department considered the use to which 
the land was being put and its mineral’ character. In so doing the. 
Department found that. the area is being. used by the public as a 


recreational area and is within the corporate limits of the City - 


of Seal Beach. The Geological Survey reported that the land is - 
_ valuable at the present time for oil and gas deposits.. For these rea- 
sons it was decided that it was not in the public. interest to classify 
the land as subject. to Valentine scrip location. It was not decided, 


nor was it necessary to. decide, that the land was occupied or mineral a o 
in the sense that would be necessary in order to justify rejection of — 


“ the. application for location | a it were otherwise allowable under | 
_ the Valentine Scrip Act. as : | 


oo» Tt is: unnecessary | Thovetcie te consider Aldvich's ee oa 
a ment to the effect: that the recreational use of the land by the public 


~ does not constitute an “occupancy” of the land ina legal sense. It may © 


be pointed out, however, that the California cases cited: by appellant — 7 
in this connection all ond the question whether use by the public © 


of certain land was sufficient-to give a municipality title tooranease- - 


es ment in such land by. adverse possession or: prescription. or was suf- | 
~ ficient. to support an inference that by acquiescence the owner of the 


Jand had dedicated it to public use... This is far afield from the issue 


- involved: here, andthe cases are therefore not in point. The finding . 


of public recreational use does not in any way ce what title. the ; 
poi United States may have i in the land, | | | See 
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“AN ‘that neal ‘ noted is that Aldrich: does not: ce the: fact i 
iat the land he applied for is beach property and that it is being | 
~ used by the public as a recreational area. Nor does he deny the fact. 

that the land is within the corporate limits of the City of Seal Beach. 


With respect to the latter point, he merely 1 reiterates his attack: upon | 


decisions of the Department which have consistently rejected applica- a 
tions to locate Valentine scrip within the limits of incorporated cities. 
‘Valentine v. City of Chicago, 6 Copp’s Land Owner 22 (1879) ; James — 
_H. May, 3 L. D. 200 (1884) ; Thomas B. Valentine et al., 5 L: D, 382 — 
(1887, ). In so doing, he has. completely ignored the express state-— 
ment in the decision under review that the fact that the land is within 


the city limits of Seal Beach “has been considered only so far as it 7 


| has a bearing on the classification of the land.” - [Italics supplied.] 

Aldrich apparently would meet this point by arguing that classifi- _ 
cation of the land as suitable for location of his scrip is mandatory 
if the requirements of the Valentine Scrip Act are otherwise met. He 
makes this argument in connection with his contention that the land 
has not been appropriated. by: Executive Order No. 6910. Without 
: deciding whether his application would be allowable. under the Valen-' 
- tine Scrip Act, it is clear that under section 7 of the Taylor Grazing 
Act the power of the Secretary of the Interior to ClaeSity land is 
discretionary. Section 7 provides: | i , 

. That the- Secretary of the Interior is hereby: euthorized: in. hie dieser -etion, 
‘i: examine and classify any lands withdrawn or reserved. by Hxecutive order 
of November 26, 1934 (numbered 6910), and amendments. thereto * *. * 
which are * * # proper. for acquisition in satisfaction of any outstanding lieu, 
exchange or script rights | or land grant, and to open such lands to entry, selec- 
tion, or location for disposal in asain with such. classification under - 
applicable public- -land Jaws * #* The applicant, after his entry, selection, 


. or location is allowed, shall be entitled to the possession. and use of such lands: 


Provided, That upon the application of any applicant. onelee to make entry, 
selection, or. location, under the public-land laws, * * the Secretary of | 
the Interior shall cause any tract to be classified, and such application, if allowed 


; by. the Secretar y of the Interi ior, shall entitle the applicant to a prefer ence right a 


to enter,. select, or locate such lands s af opened £0 ey as herein provided. i 
[Italics supplied. ] 7 | a: | : 

Under this section. provision 1s ine for ms Secretary to. -classity 
land in two. instances, (1) when he decides to do so upon his own. 


eet _ initiative, and (2) when application i is made by a qualified applicant. 7 


-’ In the latter case, it is mandatory for the Secretary to act; the word 
“shall” in the proviso makes that clear. Contrary to ‘Aldrich’s asser- 
tion, however, it is not mandatory that the classification which is 

‘required to be made must be made in accordance with the applicant’s 

wishes. To so construe the proviso would be to defeat the entire — 
_ purpose of the withdrawal and to add a needless formal step in the 

‘ procedure for the disposal of public lands. _ Furthermore, such a con- 
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nicion would run counter to the concluding clause of the proviso | 


_ which gives the applicant a preference right to enter, select, or locate a 
land “if opened to entry as herein provided.” [Italics supplied. ] ees 


There would be no necessity for this conditional clause if ery ee 


had to bein accordance with the application. Moreover, the‘ 
herein provided” clearly relates back to the first, provision “for ie ms 


fication in section 7 which is expressly discretionary. Finally, the. 7 


= ey Depar tment has consistently held that classification isa discretionary’. 
” matter. Florence Bell Wilson, A. 23678, August 14, 1943; Wilham " 
A. Burnett, A. 21206, December 6, 1948 ; Thomas W. Wright, A 237 UN oe 


. March. 18, 1944 (all unreported). | 
It was Pherefors: in the ieuonible: exercise of this discration: en 


it was decided that it was not in the public interest to permit, ap-— 


pellant. to locate his Valentine scrip upon a tract of beach land which. 
was being” used by the public ; for recr eational purposes. and which was 
within the. limits of an incorporated | city. That it ‘is not in the 

public interest 1S further evidenced by the statement of. the City of | 
Seal Beach in its brief that it 1S “vigorously ae to the nerenting 
of Aldrich’s application. | ba | 
As for the mineral character of the land; ‘which was an vadartional 
| poe for classifying it as being not ‘suitable for: Scrip. location, 
Aldrich offers. no new facts which would: even tend to cast, doubt upon 
the report of the Geological Survey, : In fact, he merely repeats 
— verbatim what he said on this point in the brief submitted with his 
application. Among the facts. that he repeats is the admission. that. 


jt is believed that a ‘potential oil structure does exist a few thousand 


feet. offshore. Aldrich attempts to dispel the effect of this admission, 
however, by quoting language from United States v. Kostelak, 20T, 
Fed. AAT (D.C. Mont., 1913), to the effect that to ascribe caineral 


character to land, it i is insufficient to demonstrate that adjacent lands. -_ 
_ are mineral i in character. The K ostelak case is not the law. It ex- 


a4, pressly refused to follow the rule to the contrary which was laid 


down 1 in United States y. Diamond Coal & Coke Co., 191 Fed. 786 


. (C. C. A. 8th, 1911). That case. was subsequently ‘atiemed by the 


United States Supreme Court in Diamond Coal and Coke Co. v. ~ : 


_ Onited States, 233 U. 8. 236 (1914), j in which it was held that land 


| ee could be determined to be mineral in ‘character. upon the basis of - 
mineral showings | On... -adjacent land. See, also, United States v. 


ee Southern Pac. Co., 251 U, 5. 1 (1919) ; United States v. Standard. Oil : 8 


- 00.,20 F. Supp. 427; 21 F. Supp. 645 (D. C. Calif, 1987); aff'd 107F. 
(2d) 402 (C..C. A. 9th, 1939), cert. denied 309 U. S. 654. “Aldrich’s oe 
own admission therefore sustains. the Department’s determination ‘ ee 


that the land i in n question i is valuable for oil and gas. 


Mirae 188 | DECISIONS or THE DEPARTMENT OF THE INTERIOR i) 7: ED. ’ 


Manan as itdids that vee issue as to miner al ae ve of 


=) the land has been eliminated from the case by. reason of the waiver _ 
which he filed on November 2, 1944, In this waiver, he consented to 


amendment of his application : so as to reserve to the United States 


all phosphate, nitrate, potash, oil, gas, or asphalti ¢ minexal deposits , ae 


in the land pursuant tothe act of July 17, 1914 (38 Stat. 509; 30° 


US. C. secs, 121-128). That, act provides that lands. withdrawn or 


Lee classified as containing these minerals or which are valuable for them | 
. may be appropriated, located, selected, entered, or purchased, if ae 


es otherwise available, under the nonmineral land. ine if the minerals 


are reserved. to: the United States. It is by no means. clear. that. 


os this.act, which is entitled “An Act to provide for agricultwral entry of 


Ee lands witha awn, classified, or reported as containing phosphate, ae 


| nitrate, potash, oil, gas, or asphaltic minerals” [italics supplied], _ 
is applicable to a tract of sandy beach which Aldrich described. in 
his petition for classification as “non- agricultural.’ ” Without going 


= into this question, however, it is plain that this act hag been modified : 


by section 7 of the Taylor Grazing Act to the extent that lands which 

otherwise would be subject to acquisition pursuant to that act must 
‘now first be-classified as suitable for such acquisition... Aldrich doés. 

not question this. Perhaps the waiver would eliminate mineral — 


character as a consideration in classification, but, mineral character ee 


- aside, the Department’s determination that it would not. be in the 
: public interest to classify the land in question as suitable for Valentine © 
scrip location is amply supportable on the other. grounds previously | 
stated. Contrary to Aldrich’s fears, this does not mean, of course, 
that he cannot apply to locate his scrip upon land which is more — 
: suitable ss such purpose, | = : aoe | 
7 | IV 


Aldrich’s final contention is that the rane of. the Interior fas 
- ‘without authority and justification assumed to. amend the Valentine 
Scrip Act by adding thereto restrictions and conditions which are not 
present in the act. Specifically, he. complains. that I have added. 


~» these restrictions, (1) that’ an applicant. to. locate. Valentine scrip = 
cannot file within the limits of an incorporated city or town; (2) that 


Z : he cannot file on property used by the public for reeroational’ pure 
_-poses} (3) that he cannot file on any. property unless the Secretary. 
~ classifies that: particular property as open for filing under Valentine © | 


 serip; and (4) that he cannot file on any proper ty which the Secretary eee 
decides i is not in the public interest, a8 


This contention has been answered i in le: pr hee discussion a | 


ma a need not us further discussed. “Tt. 18 s based upon Aldrich’: s  funda- 7 
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January 22, os al 


: fant: palate to @isauonen, between the rejection: of his. scrip. a 
application and the rejection of his petition for classification. — Bhs 2 
_ Aldrich’s assignments of error having been found to be without aa 
s substantial merit, bone motion for oars 1s denied. | 


- Banorp L. Tea | 
| aioe 


“DELEGATION OF AUTHORITY T0 PERFORM CERTAIN FUNCTIONS vad 
| “RELATING TO ATTORNEY CONTRACTS WITH INDIAN TRIBES — 


“Delegation of ‘Anthority-—Statutory ‘Construction Trial Contracts— _ 


Attorneys—Detérmination of Counsel Fees; 


Sections 2103-2106 of the Revised Statutes . (25 U. &. o gecs. . 81-84). ‘provide, | 
among other things, for dual action by. the Secretary of the. Interior. and | 


the Commissioner of: Indian Affairs in ‘connection. with the approval of : 


contr acts. between attorneys and. Indian tribes and the approval of payments © 
-. -made- thereunder. ‘The express language. of this legislation, as well as. its 
legislative histor y; show that it was intended that these. provisions ‘be com- 
- plied with ‘literally, and for: ‘this Teason the Secretary. may not. delegate 
_to the Commissioner the functions mentioned which are committed to the | 
~ Secretary. Similar functions, however, which are committed to the. Secre- 
“See tary by section. 16 of the act. of June: 18, 1984 (48 Stat. 984), are: merely veto 


powers given the. Secretary under legislation designed to. enlarge the scope : 


of tribal respousibility, and these: powers. may be delegated to the. Com-. — 
missioner OF, Assistant Commissioner by the crate if he SO desires. 


ds ANUARY 2, 1946, 


To ‘THE ef en oF Tavita ae | 7 
You have requested my views on the question of Fe the Bir: oF 
. tary may lawfully delegate to you or to the Assistant: Commissioner — 


the following functions: (1) The approval of attorney contracts with, _- 


; Indian tribes under sections 2103 to 2106 of the Revised Statutes _ [oa 
(25 U. S.C. sees. 81-84), and section 16 of the act of June 18,1984 
(48, Stat. 984) ; and (2) the approval of ee such as fees and ae 


. expenses, under such contracts. me 
I am of the. opinion that the functions of approving contacts ad ae 


% = approving | payments thereunder which. are committed to the Secr etary ; - 


ne of the.Interior by sections 21038 to 2106, supra, may not be delegated, 


- but that the similar. functions which are. committed to the Secreta ry | - oot | 
by section 16 of the 1934 act, supra, may be delegated. re 


Sections 21038 to 2106 deal with the making and assignment of te 7 


_ tracts with Indian tribes relative to their lands or to claims, section “ a 
: Foi laying d down s six x specific ee as to the form and the eat es 
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“manner of execution of such contracts. So far as pertinent here, © 
those anaes are > s | : te te 


Sec. 2103. *. Tt [the contract] shall be executed before ‘a saaige: of a 
court of nocordl and bear the approval of the capa of the Interior and the 
Commissioner of Indian Affairs indorsed upon it. ° 
Me, Oe ee a a a re ee log 
Au contracts. or agreements. made. in violation of this section ‘ghall be null 
4nd void, and all money or other thing of value paid to any person 
on account of such services, in excess of the amount approved by the Commis- 
sioner and Secretary for such Sees may be recovered by suit. in a name of 


__ the United States * * _*, 
Section 2104 provides, i in 1 part: 


eo eH “no money or thing shall be paid to any person for services ander 
such contract or agreement, until such person shall have first filed with the Com- 
inissioner of Indian Affairs'a sworn statement, showing each particular act of 
service under the contract, giving date and fact in detail, and the Secretary of the 
Interior and Commissioner of Indian Affairs shall determine therefrom whether, 
in their judgment, such contract or: agreement has been. complied with or ful- . 
filled ; if so, the same may be paid, and, if not, it shall he aaa in n. proportion to | 
the services, rendered under the contract. oe . acy. FS 


‘Section 2106 prohibits the assignment of contracts coming Within 
the scope of section 2103 unless “the consent of the Secretary of the 
Interior and the Commissioner of Indian. Affairs to such assignment 
be also indorsed thereon.” _ gs | | , 

- This legislation was enacted to protaee tlie adie in thee contrac- 
tual dealings with attorneys and agents, a field in which the Indians 
were not without sad experience. The Indians had previously. been. 
the victims of monstrous and shameful frauds perpetrated by agents 
and attorneys, and this legislation which drastically curtailed the right: 


it . 


to contract was obviously intended as an extreme measure designed to 


remedy what was regarded as a great evil, That Congress considered _ 
the matter one of major importance is well shown by this statement. — 
taken from the report of the House Committee on Indian Affairs : oe 
3 “This law #°* # if faithfully executed, will pr event in future this godless 
robbery of those defenseless people that’ has been So long perme ‘to our great 
~ and lasting shame, and against their progress.’ | 
“It is against this historical ey that is sethions of the Re- | 
_ vised Statutes have always been construed. As early as 1886, the At-. 
 torney General held that nothing less than literal compliance with the 
-. requirements of the act was essential, and that the Secretary was not 


i empowered to dispense with. any of those es Since that. . _ 





% 1 Investigation of Indian’ Frauds, H. ‘Rept. No. 98, 42d Cong., 8d SESS, March 3, 1878, 
218 Op. Atty. Gen. 497, 498 (1886). 3 a | | 
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time the courts have uniformly held anentorcesble diosa doubracts - 


- which failed i in any particular to meet the requirements. of the. act. 
As recently as 1935, the Solicitor held that a contract which extended 
by its terms for 5 years and so long thereafter as would be necessary 
to.complete the litigation failed to meet the requirement of section 
2103, that such a contract “shall have a fixed lintited time to run, which | 
shall be distinctly stated.” 4 : 

In view of the history of the legislation and its mae lan- = 
guage, it is apparent that those provisions requiring dual action by the 
‘Secretary and the Commissioner must be literally followed. It is 
not the action. of the Department that: is required but. the action of 


the two officials—the Secretary and the Commissioner. _The idea that. 
i departmental sanction of a contract. could stipplant that required by — 


the express terms of the statute was rej jected. by the Supreme Court 1 in 
the ee language i in Green v. enominee Lribe:® | 7 


ic - But manifestly: the right. to deal did not confer power to déal By 


a making unlawful contracts, And this consideration. also answers the proposition | : - 
a 0) much insisted upon. that because the asser ted. contr act was. made in the. pres- ; 7 
7 ence of. and with the assent of an agent of thé. Interior Department, therefore ee 
the provisions of § 2103 should not be held applicable. We say the prior reason- 
ing is controlling since it cannot be held that: the presence of the agent: ofthe In- —_ 
- terior Department. authorized. the doing ot that which was expressly prohibited : 1 


by law... In other. wor ds, that: an unlawful, contract became: lawful because of the 
presence, at its making, ofa Ss officer whose obvious: duty. it was. 3. tO see to it 


_ that the law-was.not violated. bee ee 


The functions exercised ie the. ledatae eee Sstion’ 16 of the 7 
19384. act, supra, rest onan entirely different footing. ‘Indian tribes or- 
ganized. ander that act may employ legal counsel, “the choice of coun- - 
_ sel and fixing of fees to be subject to the approval of the Secretary Of 
the Interior.” The purpose of. this provision, as heretofore recog- 
nized, was to give the tribes a greater degree of responsibility ; in their | 


- : dealings with attorneys than: they had enjoyed under sections 21038— | 


2106 of the Revised Statutes, with the result that organized tribes may — ; 
contract with attorneys subject only to the limitations imposed by sec- 


tion 16 of the 1934 act, supra.’ .The power conferred upon the Secre- 


tary by section 16.is morals a veto power over the choice of.counsel and 
the fixing of fees, and T know of no reason why that power may not be 
delegated in accordance with the principles discussed in my memoran- 
dum of ieee 26, 1948" Fea}: ea ern that. ue ee 


23, g., Gréen ¥. Menominee che. 233 U. 8. BBS (1914) : Pueblo of Spite Rosa v: ‘Fall, 
273 U. 8. 3815 (1927) ; McMurray Y. Choctaw Nation, 62 acs Cl. 458 (1926), cert. dented 


he 275 U. 8. 524-(1927). 


~4Op. Sol, I. D., Mv 28083; ‘June 4, 1935. 
8238 Uy. S. 558, at p. 570 (1914). 
~. 6 Memo, Sol:, I. D., ‘January 23, 1987. 
. 8S I. D. 499. _ [Bditor.] 
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has! Ibgal Mitoaa: he pee tet use. it, to aeleeatés to ‘the Commis- 
sioner or Assistant Commissioner the ftthetions meritioned with re- 


’ spect to those tribes organized. under section 16 of the 1934 act, supra... 


SSE Any order prepared for the. purpose, of effecting such a. delegation : , 


- should contain a provision which gives interested parties the right :. 
_ to appeal to the Secretary from actions of the Commissioner or As- : 


sistant Commissioner. 


| Wane W. Garver, 


Solicitor, 
‘UNITED STATES Vv, W. 7 ‘MOORHEAD: 
Ae @. at | Decided February 26, 19.46 
| Mining. Law—Suficiency of Discovery—Findings of Guniilissiones and 
Register, 7 | | oe 


The concurrent findings of the register and the Couniivisstoner that a sufficient 
discovery of minerals has been made on a claim will not be disturbed unless 


clearly wrong. 


Mining Law—Application f or Patent —Good Faith. 


If a mining location is made in good faith for mining purposes and” is sup- 
ported by a sufficient discovery of mineral, an ‘application for patent: based 
thereon may not be rejected merely because the applicant may have been 
moved to make the application for the- purpose of securing title to valuable 
timber on the claim. 


Mining Law—Common Improvements—Contiguity of Claims. 


Where a claim was located as: being contiguous to a group of athe claims and 
is shown by the official survey upon application for patent to be contiguous 
to such other claims, it will not be excluded from Sharing in the. benefit of 
common. improvement work done for those claims merely because a 
mineral surveyor’s map made in connection. with another proceeding shows . 


such claim to be noncontiguous. 


Mining Law—Relocation of Mill Site—Common Improvements. 

A mining ‘claim which is located upon and previously located by the same 
claimant as a mill site is “not entitled to share in common improvement 
work performed: prior to location .of the mining claim upon the theory that 

* -iteis merely .an- amendment’ of and’ a bea as ‘in’ substance: of the a 
= earlier mill-site location. . : - nc 


bie ‘Mining Law—Common Tmysovenente-—Prieity of Tirtetest. 


A mining claimant who has: yade locations upon. ground ome ay located. ‘ 


a by another ‘is: not entitled to claim the benefits of common improvement © - . 
work performed for the benefit of the earlier ‘aims upon his mere asser- 


_ tion that the claims were turned over to him by the earlier locator. Such 
an assertion is insufficient to establish a privity of interest ‘between himself 
7 and. the earlier locator. | Pai aoe te gad ©, | 
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_ February 95, 1946" 


% Mining. Law—Common Improvenients—Comniunity of Interest. 


‘The existence of an” understanding - ‘between: two mining - claimants that. it 
either was to. sell his. claims the: other would put in his claims too, and 
the fact that each. would sometimes do assessment work for . the ‘other, 
“are insufficient to show such a community of interest between the two. in 

performing: work on their claims that such work may be considered to be a 
common improvement for the benefit of both groups of claims, 


Ming Law—Common Improvements—Cabin. 


It is doubtful that, a cabin for workmen may be considered a common im- 
provement where no active mining. operations have been conducted after 

erection of the cabin and there is nothing to show that it has been occupied 
- Dy wor kmen working on the claims. ; 


Mining Law—Common Tmprovements—Apportionment. 
7 A shaft which is counted ag a2 common improvement cannot also’ be considered ' 


~~ to be. can individual improvement. for the. benefit of the claim uper which. - 


= = = dts located. , 1s | 
aie Mining Law—Failure to Specify Claim in: ‘Charges. | - 
. ’ Although a claim is. not specified - in a. contest pr oceeding brought against 


several claims in.a group of which. it is. a. part, the Department is: not jus- oS 


tified in. issuing a patent for such claim in the absence of evidence showing 
that the ‘statutory. amount of ee pean has been. made on the claim... | 


"APPEAL FROM THE | GENERAL LAND OFFICE 


- _Devsinber 26, 4940, Ww. J. Moorhead. filed. application’ for ‘patent 2 7 
: for a group of lode mining claims within the boundaries:‘of the Whit- 


oman: National Forest, namely, the’ Eagle, Ophir, Coin, Coin No. 2, >> Pe 


im - Sovereign, London, Ace, Goodyear, Mohican, Eclipse, Pathfinder, — 


a. . “New York, Victor, and Foster. September 5, 1941, the Forest Service ee 
proferred charges against the application as follows: : 


oa That a valid discovery of mineral has not been made on any of these caine os 


“ : 2. That $500 worth of labor or improvements. has not: been expended or made — : 


_ upon or for the benefit of the New York, Coin No. 2, Foster, London, Goodyear, 
Ophir, Victor, Eclipse, and Ace claims. i 
8. That entry. “was not made in good faith for mining, but to obtain title to 
7 valuable timber. | oes : Pan 


Hearing’ was held between the partie upon the charges § in June | 
1943, and upon: consideration of the evidence the register found that 
the charges’ were not proven; that valid: discoveries had. been made 
on at least 12 of the claims; that the improvement and development | 
~-work was sufficient ; that, the application was made in good faith for 
mining purposes. and not for the purpose of obtaining title to the 
_ timber. He therefore recommended that the contest be dismissed. _ 
By decision of March 29, 1945, the Commissioner of the General — 
Land. Office sustained the register’ S findings upon the issues of dis- — 


oat om covery, and 1 good faith, but held that the sum of on) had not been = 2 - 
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ere for the ben efit of the Coin. He 2. Ophiz, Victor, oe and Ane 
the Pathfinder (not included in the chargé), to meet the statutory re- 
quirement that “$500 worth of labor has been. expended or improve-_ 
- ments made upon the claim by himself or grantors. (Sec, 2825, Rev. 
Stat.; 80 U. S. C. sec.-29.) Both parties have appealed. — | 

7 On the first issue as. to. discovery, both the register: and the Com- | 
missioner have set forth with par ticularity and fullness the evidence 


. relating to mineralization, the results of sampling and assaying: of > 


rock on the various claims involved. Upon examination of the evi- 
 <dence, it.does not appear that any pertinent evidence was not re- _ 
cited in the. decision or not considered ; consequently, the restatement: a 
thereof would serve ho useful purpose. It suffices to say, after con- | 
' sidering the criticisms. of the findings | by the protestant, that it is: 


not. perceived that in the decision assailed. the Commissioner mis- 


judged the weight or credibility. of the testimony or arrived at acon- 


clusion clearly wrong, or one-as to which fair minds. could not differ: | 
The land is shown to.be a part: of a well-defined mineral belt. There: 


is no serious question that the locations were. not: madéi an: ‘good faith for 


mining purposes; that: gold and. silver, and.in some instances other 
metals, have been found in appreciable quantities, upon every claim 
involved, either in rock in place or in such a situation as reasonably. 


2 leads to the inference that they | came from rock in place on the claim 
upon. which they: were found: | The question whether the quantity 


of mineral found would. justify the expenditure of: fur ther time and _ 


oe. money in the hope of: opening: a paying mine isa matter of opinion, = 
and no sufficient reason is seen for disturbing the concurring findings 
_. of the register : and Commissioner that a sufficient discovery of mineral _ 
has been made upon each and every claim involved.. The concurrent 
. decisions of the register and Commissioner should not be disturbed. ‘ 


unless clearly wrong. Coffin v. Inderstrodt, 16 L. D. 882, 383 (1898) ;. 
see, also, United States v. State of California, 55 I. D. 539, 542, 543. 
-(1936).. This rule has been applied’ to conctrrent : findings below 
ee: upon, the questionof sufficient discovery’ upon mining claims situated’ 
- ina national forest. United States V. William A. es A 23829, Au- 


_ gust 8,°1944— (unreported). 


As to the third charge that the entry was rat sé ted in good faith for . 


ee ‘mining purposes, even if proved, it" would not constitute a sufficient 
_ basis for’ rejecting the application. If a mineral application i is based — 
upon a location made in good faith for mining purposes and i is sup- 
ported by a’ sufficient’ discovery: of mineral, the right of the owner 
thereof to a patent is not affected by the fact that he was. ‘moved to. 
| apply fora patent ‘by the prospect of making an advantageous sale. 
of the timber thereon. In the case of United States v. fron Silver 


: etd “me any a UL oa 678 cee where it was sa oot that 7 a 
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6” Be a February 25, ‘1956. ee ie & 
- the land was oahanealt and location thereof was changed from lode i 

1 to placer to obtain title to valuable timber i in hi pursue of a fraudulent 

conspiracy, ‘the Court said : ee - es 

It may be, as contended, that Stevens was moved in his advice ‘to. Sawyer 


[to change the location: from lode to placer] as much by the’ existence of the. 
v valuable growth of timber on the land as bythe existence of gold in the ground,. 


cand that the timber could be advantageously used by the Iron Silver Mining 


Company... If: such were | the fact, it would not affect the applicant's claim. 
toa patent. Probably. ina major ity of cases where a placer claim is. located, 
other matters than the existence of valuable deposits of mineral enter into the 


estimate of its. worth. Its accessibility. to places where supplies and medical. . | 


. attendance can be obtained for the men engaged in working upon.-it, and timber 
secur ed to support.the drifting or tunnelling which may be necessary ; ; the facility ‘ 
. with which water canbe brought to wash. the mineral from. the earth, sand, or . 


gravel with which it’ may be mingled ; and: the uses to which the land may be._ 


i subjected ‘when the ‘claim’ is: exhausted, may Pe proper subjects, of: consideration. 

A prudent miner acting wiscly in ‘taking up a claim, whether for a placer niine 
or for a lode or vein, would not overlook such circumstances, and they may 
in fact control his action in making the location. If the land contains gold“ 
or other valuable deposits in. loose earth, sand or gravel which can be secured 
with profit, ‘that fact will satisfy the demand of the government as to the char‘ ac. . 
ter of the land as placer ground, whatever the incidental advenwees it ay 
offer to the applicant fora patent. * * .* [P. 684] 


Of course, where there i is a question whether the land 3 is valuable for : 
mineral. and itis. shown to be valuable in other respects and for other. 


...- uses than. mining. purposes, as where it. contains. valuable. timber, evi-. 


dence of such value-is: ‘admissible as bearing on the claimant’s good - 
faith and the weight and. credibility to be attached to the testimony. 
FE. M. Palmer,38 L. D. 294 (1909) ; see, also, Stanislaus Electric Power 
Co., 41 L. D. 655 (1912) ; United States v. Tangrada and. Misiler, 5D 
4. D.700 (1929) ; and United States v. Anna W. Sirwmquist, A. 17380, 
_ September 2, 1933 (unreported). However, ‘a: valid: discovery has 
been made on the claitiis ‘in question and a bora fide intent to locate. 
7 the land for mining purposes satisfactorily appears. _ 
In addition to the reasons assigned by the Commissioner evincing | 

_ good faith on the part of Moorhead, it should be observed that such 
- good: faith is further evidenced by the fact that he did not content. 
himself with the mere performance of perfunctory assessment work; — 
that he caused a stamp mill to be hauled to the claim for milling the - 
ore, and, though a man of limited financial resources, expended about 
$2,000 in the installation of drilling equipment, mining tools, and other . 


. equipment necessary in mineral development. Furthermore, it seems 


no more than surmise that his object in seeking title to the land is - 

“motivated. solely by the profit he expects to obtain from the sale of the. 

-. timber on the claims. There is no good reason. for impugning the good 

>, faith. of Moorhead in making or pang the locations under the’ | 
circumstances disclosed. | 
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The aaceionc remains as to ee correctness of the ques of ha : ; 


Commissioner on the second charge. Exception has been taken by 


both parties in a number of particulars as to the methods of the 
Commissioner in crediting the value of the mining improvements | 


among the claims, and as to the manner in which group. development ae 
work was apportioned. Without specifically setting forth the nu- 
_ -Inerous assignments of error, such of them as seem of sufficient 4 im- 
- portance to consider will be discussed hereinafter. = | 


The material facts relating to location and ownership of the ia 
as shown by the record, are as follows: The New York, Foster, London, 


| Coin, Goodyear, Eagle, Sovereign, and Eclipse nine were located i. 


in the period from 1899 to 1902. _H. C. Thomas‘and H. W. Foster - 


- ~ were the locators of all of these claims, being joined by others: as loca- 


tors of one or another of the claims. More than 20 years later,. in. 


the period from 1923 to 1926, the Coin No. 2, ‘Victor, Mohican, Ophir, 
Ace, and Pathfinder claims were. located, the Coin No, 2 being located 
“in 1926 by Thomas and the remainder in 1923 and 1925‘by Moorhead. 
_. The Coin, Sovereign; Eclipse, and Coin No. 2 claims were quitclaimed —_ 
a 4 by Thomas to Moorhead by deed dated June 28, 1987, Foster’s interest 
- in the first three having been: forfeited to Thomas j in 1995. The re- | 
maining five claims of the earlier group were quitclaimed to Moor- 
head by the heir of Thomas on January 15, 1941, and shortly thereafter. 


the title of Moorhead i in these claims was quieted. as against the other. 


original locators. Some contention.is made that these claims were 
acquired by Moorhead prior to his. acquisition of the Coin, Sovereign, _ 

_ Eclipse, and. Coin No. 2, but this } is not. evidenced i in the abstracts of oo 
title. et ae ee 


The. offal field notes of survey, certifi and agiproved = the: : 


ee cadastral’ engineer, specify, i in addition to improvements for individ: | 


ual claims, common. improvements for the benefit of all the claims as 


_ follows: discovery shaft on the Coin lode valued at $1,500, a shafton . — 
the Sovereign valued at $3, 500, and a discovery shaft on he. Pathfinder — 
valued at $3,150. The notes. of survey further state that.the value of 
the labor and improvements made on or for the benefit of each.of the ~~ 
locations by the claimant or his grantors is not less than $500. It. 

_... appears from the uncontradicted testimony of Moorhead that the shaft — J 
- . on the Coin, 60 percent of the shaft on the Sovereign, and. 75 percent ca, 
of the shaft on the Pathfinder were. completed. before the : SIX ater 7 

_ locations above mentioned. were made. — . 


In apportioning these common. apreyenenis among the dial 7 


the: Commissioner held that the Foster claim should not participate ae 
| because it was shown not to be contiguous to the other claims in the 9 
earlier group on a plat of survey purportedly made in 1903. by Deputy. 
a Mineral Surveyor, Pearson, and was not made contiguous: until oes ae 


ips . - Pe UNITED STATES v. MOORHEAD = | Mes a 
oe. y Ye February 25, 1946 es ON at a: -/ ee, 
‘survey, of 1940 (tis official survey). He nald: oa that as work on 
the shaft on ‘the Coin was done before the six later locations were in | 
- existence, no part of the value of that improvement could be credited - 
to those locations, but that it could be apportioned only amene the 

seven earlier locations, the Foster being omitted. 

~The Commissioner further held: _ ~ | | 
> Mr. ‘Moorhead testified that he was on the Sovereign about 1928 or 1995 ‘ana 
: that the shaft thereon was thereabout 60’ or 70’ deep. Allowing 60’ as the depth | 
in 1923, 60° percent | of the expenditure of $3, 500 can be apportioned equally 
among seven: of the eight’ claims: located prior. to 1928, the Foster being. the. one 


" omitted, and 40 percent. to thirteen claims, the Foster again being omitted. 
The Pathfinder was located by Mr. Moorhead. in 1928 and is a relocation of 


. @ prior claim. The shaft thereon. was sunk. by the owners of the prior claim, 


excepting. about 25 percent. of. its depth which Mr. Moorhead testified was sunk 
by him. As there is.no privity of interest between Mr. Moorhead and the owners 
of the prior claim, expenditures made ‘by them cannot. be credited to the Path- 
. finder {(C. A. ‘Sheldon . et al., 43 L. D, 153; ‘section: 409. Lindley on. Mines, ‘3d. 
edition). Therefore, only 25 ‘percent: of the expenditures of $3,150. can be appor-. 
tioned among the thirteen. claims, the Foster again being. omitted. , 
After apportioning the . expenditures for the common improvements in: the 
manner above set forth and after allowing the valuation set by the surveyor on 
_ the other improvements. on: the claims, it is found that the required $500 have 
“not been expended for ‘the benefit of the Pathfinder; Coin No. 2, Ophir, Victor » 
or Ace claims: and consequently, the patent application is: ‘hereby held for rejec- 
tion as to those. claims. . Although : the. charge of insufficient expenditures did. 
not include the. Pathfinder, notice is taken of the fact that the expenditures for » 
._ the benefit of that claim are insufficient to meet the statutory requirement that 
$500. be expended for its benefit as. one of the prerequisites to the issuance of a: 
- patent. There was ‘some testimony with respect to expenditures for a road and: 
a boarding house but as those impr ovements: were. ‘constructed. prior to the loca- 
tions of the five claims last named above, and as it is doubtful whether they 
- can be considered common improvements, the ey Cape neIUEES, for them cannot be 
ayporoncy among the five claims. _ x 


Moorhead. contends that the Foster lain should be. conde con-— . 


~ tiguous for the reason that the notice of location thereof states that the 
. Foster claim adjoins the London claim on the western end and that — 
_ there-was error in staking the claim: He also refers to the testimony — 
. of the deputy mineral surveyor. who made the official survey for 
 - patent. This testimony is‘to the effect that old maps. in the possession - 
of Moorhead, which guided him in. the. survey, showed the claims 
substantially i in the position as represented in his survey, and that he 
believed the locations had been changed from time to time. 
The Pearson map was made in 1903 in connection with a ane e en- 
| try contest, and it is not believed that it should be taken as conclusive _ 
as to the location of the Foster claim during all or substantially all of — 
the time in which the common improvement: work on the Coin and. 
| Sovereign claims was being performed, a period running from around’ 
1903 to at ee 1937 vee Moorhead acquired the Coin and ee. 
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; The ination nels of the foe dleatly shows cane it was ‘iscataa’ in 1 a 
1900 as being contiguous to the London claim and it, of course, is now | 
contiguous to the claims in question. There is no dispute that: the 

- common improvements on the Coin and Sovereign actually do redound:. 


to the. benefit of the F Foster claim, and it 1s not contended that such - 


improvement work was not intended to be made for the benefit of the 


_ . Foster.. In view of these circumstances, the Department would not ~ 


- feel justified in concluding that the Foster claim was incontiguous 
and that it should not share i in the common Ee proven work on n the | 


+. Coin and the Sovereign. 


Another contention of Mosthends is Hint the Cote No. 2): lode ehould 
be considered as an amendment. of the Coin No. 2 mill site inasmuch as 
— it was located by Thomas, the owner of the mill site, and was not an - 


. adverse location, and that. ther efore the Coin No. 2 mining claim 


should share in the common improvements as-one of the earlier group 
of claims. This contention is clearly: untenable. Rights.to a mill-site 
are initiated by its use for-mining and milling. purposes, whereas 
rights to a mining claim are-initiated by discovery of mineral. The 
change of location from one to the other necessarily involves a change 
not merely of form but. of. purpose. The mill site must be located on 
nonmineral land. . By changing the location to a lode claim because it 


- was-ascertained that the land therein was mineralized, it was thereby. 
admitted that the mill site was void from its inception, and “no min-' | 


ing title can be held to relate back to the inception of a void location. 
Furthermore, the common improvement work on the mill site could © 
ouly be applied to the group of mining claims that it terided to benefit. 
Mill sites are not subject: to.the annual labor laws.and:there can 
be no such thing as the development of a mill site,’ 2 Lindley on 
“Mines (3d ed.) sec. 638. | tt 

There appears to be no doubt that: the requisite amount of i itmprove- 
ments was made upon the. eight claims in the earlier group. While 
of these claims. only the Coin had more than $500 in individual im- 
provements, there-was sufficient in common improvements to raise 
the amount of improvements on each claim to $500 or more. That 


the shafts on the Coin and Sovereign were a common imaprovement 7 


which benefits all of these claims is shown by the mineral surveyor’s 

certificate. Such certificate is normally conclusive as to the sufficiency 
of the work performed ‘and improvements made (United States v. — 

William A. Faris, A. 28829, August 8, 1944, unreported), and no 


serious contention has been made that these shafts did not benefit all .. 


of the claims. The other requisites for common improvements are 


also present, namely, contiguity of the claims benefited by the im- ~ 7 
_. provements and common ownership of these claims. Copper Glance 


anes es 29 L. D. 542, 549 ons 2 peete on n Mines “ sec. 630. 
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Tei is . not Qs peer as s it could be that there was common | ownership at : 
the claims, but it appears to be true that during practically the entire — 


~ period from the location of the earlier claims until 1923, in which 


- period the shaft on the Coin and 60° ‘percent of the shaft. on the 
Sovereign pr esumably were constructed, Thomas and Foster. held ~ 
all or ‘substantially all of the interest in all of the claims. Therefore, | 
dividing $3,600 among the eight claims ($1,500 as the value of the. 


Coin shaft and $2,100 as the value of 60 percent of the Sovereign = 

shaft) gives $450 for each claim, an amount sufficient to meet the — 

| statutory requisite of $500 .when added to the individual improve- ee 
3 ments made on each claim. (New York, $220; Foster, $100; London, 


$50; Coin, $2,700 ; oes $100; Eagle, $450 Rovere eae: | 
and Eclipse, $100). 7 
~ The real question: arises in ‘determinizig. the amount. ar improve- _ 
_ ments which have been made upon the later claims. Of these, only - 
the Mohican has sufficient in the way of individual improvements 
to meet the statutory requirement. . It is necessary, therefore, to look 
to common improvements to make up the deficit. There are but two. 
- which may be considered, the discovery shaft on the Pathfinder valued 
te at $3, 150 and the shaft. on the Sovereign, already: discussed in connec- 


tion with the earlier group. As to the Pathfinder shaft, it is admitted — | - 
that 75 percent of it had been completed when ‘Moorhead filed his 


; : location on the elaim in 1923, leaving only 25 percent of the shaft: to 
be constructed by him. “Moorhead contends, however, that. he is en-. 


- - titled to the benefit of. the earlier work as he would be were. he the 


- grantee of the claim. He bases this contention upon the assertion that 
Thomas, who had held locations upon the land, had turned them over. 
to him because he, Thomas, being old and ‘sick, could. no. longer 
handle them. ‘Thomas, according to Moorhead, helped. him to pre-. 
pare his location notices and in some instances restaked the ground oa 
~ for him. Therefore, Moorhead. concludes, he is not in the position’ ~ 
‘ of a relocator who concededly is not entitled to claim the benefit 
ao: improvements made by a prior locator (Yankee Lode Claim, 30 


LD. 289 (1900); 0. A. Sheldon et al., 43 L. D. 152 (1914) ; Charles 
© eal Guerin, 54 1.D. 62 (1982)), but rather | in the position of a grantee 


of a prior locator. It is-not believed that Moorhead’s assertions are 


sufficient to. establish the necessary. privity. of interest between. him 


- and Thomas. ‘Generally, perfected mining. locations are considered | 
to be real property in the highest sense of the word and their transfer 


is governed by rules applicable to other real estate. An agreement ~_ | 


not in writing to convey an unpatented mining claim cannot be en- __ 
forced. 9 Lindley on Mines (3d ed.) sec. 642; South Dakota v. Madill 


et al., 53 I. D. 195, 200 (1930). The fact is ‘that Moorhead - actually — 


| made new locations upon ae ground, and nothing’ aPPepe to indicate =~ oh 
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: that he tatarided to ans his possessory fai to aes claims wpon any 


.s chain of title from. Thomas. - Nor does it appear that he purchased 


any improvements on the claims from the prior. locators. Accord- 


ingly, it must be concluded that Moorhead cannot claim the benefit 
of the 75 percent of- work done on the Pathfinder shaft prior. to his at 


location. Be 


ee _ With peepents to ihe 25 5 paroitit of the weil performed by’: Moorhead . 2 s 
te ($787 50) and the 40 percent of the work performed on the Sovereign 7 


shaft after 1923 ($1. 400), the Commissioner apportioned the value _ 

_ thereof among 13 of the 14.claims, leaving out the Foster as being 

id noncontiguous. In making this apportionment of the value of the os 
shafts as common improvements, the Commissioner necessarily as- 


‘sumed either that: all of the claims were owned by Moorhead at the | ae 
time the improvements were made or that there was a community of ~ 


interest between Moorhead and Thomas and Foster in the perform- . 


‘ance of this improvement work. As to the first assumption, it has 
‘been pointed out that the record shows only that the Coin, Sovereign, 
Eclipse, and Coin No. 2 were quitclaimed to Moorhead in 1937 and- 
. that the remainder of the earlier claims was quitclaimed to him i im 


a 1941. Moorhead did testify that. the 1937 deed was intended to con- 


. _vey to him all of the claims remaining to Thomas and Foster at the veda" a 


ar time, thus. implying that he acquired the other claims. before that — 


ee time, but he was unable to recall when or how he got them: (Tr. 140," : 
141). In the face of the written and recorded instruments, it cannot — 


- ‘be assumed that Moorhead acquired possessory title to the claims at 4 


. dates: other than those ‘specified in the deeds. Taking these dates, 
- “there is nothing to indicate that the later common improvement work 


- on either the Pathfinder or Sovereign was performed or even partly 


performed after 1937 or 1941. It is much more ‘probable that. all or 


most of the work was done in the 14-year period between 1923 and _ '. 
1987, especially in view of the fact that commencing | July. 1, 1932, the — 


annual assessment work requirement under the mining pee was sus- 
pended by the J oint Resolution of June 6, 1982 (47 Stat. 290), and 


succeeding statutes until July 1, 1938. ‘The abstracts of title con- 


tain notices filed by Thomas that he desired to hold the Coin, Sov- <0 
- ereign, Eclipse, and Coin No. 2 under those. suspension acts, and 


like notices filed by Moorhead for: the Pathfinder group of six claims, 


both sets of notices covering the period from J uly 1, 1932, to July 1, 


1937. At the same time a few scattered annual proofs: an labor filed | 


by Moorhead and Stover, his colocator on some of the later claims, — - 


a show that some work was dene on. those claims prior. to 1931. Thusit 


- appears clear that all or most of’ the later common improvement work 


in question was performed at a time when the earlier and later r groups * Be 


7 of claims y were in Separate ownership. 
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"This fact alenes ae would. not bar the spporndamint of the | 


“% common improvement work between the two groups of claims. Such — - 


work may still be considered: as common to both groups if it can be ae | 


- shown that there was a community of interest between the separate a 


owners in having the work. performed. Thus different owners of. a 


"Oe 3 adjoining claims may join in an agreement whereby a single shaft _ 


may be sunk or a tunnel driven on one claim for the joint benefit of 
_ the respective claims, even though not owned in common, ‘and. this 


"will count as assessment work on all of the claims benefited as being. 


| part of a general plan or scheme. of development.” 2 Lindley on Mines 


(3d. ed.) sec. 630. ‘The testimony of Moorhead, however, is far. from. . 


. establishing such an agreement. He testified only that he had an | 
understanding with Thomas that if either one was to sell his. claims, - 


the other would put: in. his claims too, | neither holding enough ground | . 


alone to satisfy a company ; he said also that sometimes he would do 
- some work for Thomas and Thomas would do some for him (Tr. 
- 140, 159).- This is insufficient. to indicate that Moorhead did work 

on the Pathfinder shaft under an agreement that it was to be also for 


2 the benefit of the earlier claims then owned by Thomas and. Foster, ee 


or that the latter extended the Sovereign shaft with the under standing _ 


aa that it was. to be partly for the benefit of Moorhead’s claim. 


It must be. concluded, then, that because common ownership : nite : 


‘community of interest were lacking, the respective improvements: ,1 
question cannot be considered to be common improvements: for the 


benefit of the entire group of claims. This also renders unnecessary e 


any discussion of the rule in the case of Aldedaran Mining | Co, 36 


L. D. 551 (1908), a, special rule on the method of apportioning the ; 


value of extension work on a common improvement to claims located 


_ after the original improvement was made but prior to the commence- — 


ment of the extension work. This special rule does not dispense with sal ; 


the necessity of community of interest in. the common. B amoprovement 
i; consequently, it is inapplicable in this case. 


Taking the 40 percent: of common improvement ¥ ne done on the tie 


6 Sovereign claim after 1923 and assuming that all or most of the work — 


was done after 1926 so that the Coin No. 2 is entitled to participate in et 


it, this amount ($1 400) apportioned among the eight earlier claims . | 


4 ean the Coin No. 2 results:in the amount of $155.55 for each. claim. 
2 This amount is important only to the Coin No. 2 since, as has been 


| - shown, the earlier claims have already. met the statutory requisite of | cue 
$500. As for the 25 percent of common improvement work per- =. 


formed on the Pathfinder claim ($787.50), it can be apportioned only | = 


~~ among: the Ophir, Ace, Mohican, and Pathfinder. The Coin No. ae 
_ was not acquired. by. Moorhead. until 1937, and the Victor, as shown | 
_ by the official plat of survey made in 1940, is not. contiguous to the - 
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- | other claims, being only : a - cornering tract. 43, CFR 185. 16; Anvil 


| Hydraulic & Drainage Co. v. Code, 182 Fed. 205 (C. C. A. oth, 1910); 
. Fomera Placer Claim, 33 L. D. 560 _(1905):; Hidden Treasure Con- 
sclidated Quarta Mine, 35 L. D. 485 (1907 )32 Lindley on Mines (8d 


_ @d.) sec. 630. The Coin No. 2 is also not contiguous to these claims : 


4 so that. even if it were assumed that the Pathfinder improvement was | 


— not made until after. 1987, and the contrary has been clearly indicated, — 


the Coin No. 2 could not share in it. _Apportioning the Pathfinder 7 
improvement, a value of $196.87 is added to each of the four claims. 
benefited, an amount insufficient together with the amount of individ- 
-- ual improvements on three of the. claims (Ophir, $120; Ace, $200; 
. Pathfinder, none). to meet the $500, requirement, The Mohican has, © 


according to the official field. notes of survey, Over $500 3 in. individual ty 


_ improvements alone and therefore need. not t rely « on common improve- 


5 ‘ments to meet the requirement. 


Moorhead contends that the value of a cabin re on the Eclipse 


claim should be counted ‘in the computation of group development 
_. work. ‘He testified to the effect that it was erected about 4 or 5 years 


before the mineral survey was made (1940) as a place. for him and his 


men to stay while engaged i in contemplated mining and milling activi-. 


ties on the claim, and valued. it at $500. The mineral surveyor listed ~ 


it in his report as an improvement but did not value it or credit it. 7 
as an improvement. available in meeting the statutory requirement. _— 


: ‘He testified at the hearing ’ that the cabin was necessary for the work-_ 
ae ing and operation of the claims, valued it at $300, and. explained its 


omission by saying he would have put in its value had the attorney 


for the claimant so ‘directed. The mining engineer for the Govern- 


ment agreed that in working the claims. the cabin was necessary, the _ 


claims being situated as they are with no other housing facilities avail-— 


able. Buildings, : if they : are erected. for : any purpose reasonably con- 

: nected with mining operations, may ‘be considered as improvements, = 
_ and where the good faith of the applicant i is unquestioned, the Depart- 
ment, in estimating the value of improvements, consisting of build- 

ings scl for use in connection with active mining operations, will - 


. take a liberal view. 2 Lindley on Mines (3d ed.). sec. 631; Douglas 
and Other Lodes, 34. L. D. 556, 558 (1906) ; ‘but see Willian Oe _ 


40%. D.17 (1911). 


It is doubtful, however, ' wwitetlion the cabin: ‘here should be connie’ | 
asa common improvement. The evidence shows that no active mining . 


ee operations have been undertaken since the cabin was built, and there _ 7 


= as nothing to show that it has been used as living quarters: for work- - 


Then engaged in working on the claims. But even assuming that it was 


. . of benefit to the claims, it does not appear that its value gould be ap- | 
7 por rtioned to the later claims located by Moorhead 1 pecauce they 2 are 
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: not all contiguous, ae Victor, as. has Ban snow: ee: aor | 
cornering claim. This. brings. the case within the holding of the © 


Copper Glance Lode case, supra, There it was held that a road and 


e smelter, located outside of several noncontiguous claims but reported 
by the. deputy mineral surveyor. to be a common improvement, could 


not be apportioned among the claims because of their noncontiguity. : | 
_. In any event, even if the value of the cabin on the Eclipse were to be 
_ apportioned among the later group of claims, the amount apportioned - 


-. to.each claim, together with the amount of improvements otherwise 


~ attributable tothe claim, would not be enough to make up for the — 


deficiency of improvements on the claim. Of course, dike the Path- 
finder shaft, the cabin cannot be counted as a common improvement | 

— for the. benefit of the earlier group of claims or the Coin No. 2, since — 
there was no community or privity of interest present at the time ib 
was constructed. C.K. McCornick et al., 40 L. D. 498 (1912). - | 
_. Inan attempt to raise the value of improvements on the Pathfinder 
“elaim, Moorhead contends that the shaft.on the Pathfinder, in addi- 


tion to being a.common. improvement, incidentally demonstrated a 
values in the Pathfinder, and declares that “the excess in value of — 


this shaft over the amount required for common improvements upon 
- the other claims in the group ought to be available to supply. any 
_ deficiency in the Pathfinder.” As has been shown, there is no excess 
value of this shaft over the amount required for the junior claims, 
and to count it as both an individual improvement and a common 
| improvement would be to apportion it’ to the claims: in. unequal frac- 
tions, a procedure which has been expressly condemned. James Car- 
_ retio and Other Lode Claims, 35 L. D. 361 (1907 i “Mountain Chief 
No, 8, etc., 86 L. D. 100 (1907). | 


"Moorhead also complains that. ‘the. Pathfinder was not specified i in a 


| the charge as to deficiency in improvements and that he was unaware 
_of-any obligation to meet sucha charge. He indicates that he might 


_ have shown sufficient improvements on the Pathfinder by. alluding to. 


- testimony. as to. certain excavations which were-made on the.claim. — 


| _ However, he-has: presented no direct: evidence that: such: individual: : : 


- improvements. were. made or that, either alone or in conjunction with 


- — common ‘improvements, they were. sufficient to ‘meet. the. ‘statutory, = | 


requirement. The Department would. not be justified. in issuing a : 


patent covering: the Pathfinder: r unless satisfied that. ihe e requirement cs 


| “ -had been met. oe a 
From the cacoe it ee ve appear ee $500 wont of dibor ae - 
- improvements was made upon: the Coin No. 2, Victor, Ophir, ‘Ace, or 


~ Pathfinder claims.. This agrees with’ the. Commissioner’ 8 conclusion ae ae 


7 i to those claims although the met ethod of. computation s varies. Dit ae 
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a fering Peon the Commiesoner. however, it is found that sgineient | 


_. improvement work has been performed upon the Foster to entitle it | 
- to patent. The Commissioner did not expressly find the Foster tobe  * 


lacking in improvements ; and. did not hold the entry for cancellation - 
as to that claim, but in excluding the claim’ from participation in | 
common improvements and thus relegating it to reliance upon in- — 
dividual improvements which amounted to only $100, he of necessity 
found the Foster to be lacking and, consistent with this finding, should 
have canceled the. entry. In ‘affirming the decision of the Commis- 
_ sioner, it is therefore understood that: the. entry as to the Foster 
claim is being allowed. | 
The decision of the Commissioner i 18. affirmed. 


Warnes Ww. Cook _ 
a a Seoretary. 


WILLIAM A MYATT 


; A-2267 a c ee | Decided iw arch U4, 196 


es Mining Patents—Land Embraced i in Outstanding Peniit | 
| Where a mining location’ is - “made upon land embraced in an outstanding oil : 


~ and gas permit, patents issued for the land are not for this reason subject. _ 


to cancellation, upon. the _eround, of fraud. over: 6 years, after issuance | of : 
the patents. - . ty . 


s Sodium Permits—Lands Known to Contain Sodium Borates. te 


An application for a sodium permit must be rejected where the lands. applied at ee 


- for are. known ‘to contain valuable. deposits of sodium borates. a 


APPEAL FROM THE GENERAL LAND OFFICE : | 


By aso, of July 20, 1945, fhe: Commissioner aired ihe Ace 


bon of the register in rejecting William A. Myatt’s sodium pros- 
_pecting permit application filed August 14, 1944, covering ‘the 
SWIZSWINEY, and the S% of sec. 24, T. 11 N., R. 8 W., S. B. M. 
The two tracts applied for. comprise 320 acres of land In: Kem County, | 
California. The south half was patented March 5, 19338, to the West- 
ern Borax Company, of which applicant was an employes until July 
11,1933. These 320 acres were for a number of years actively mined 


= for sodium borates. Application for a patent tothe 10-acre tract in 


. the northeast quarter was filed by the United States Borax Company. : 
- but as the result of a contest filed in 1937, it was held finally by the | 
‘Secretary on July 31, 1944, that the mineral entry on this land, known 
as the Little Placer, was invalid (United States v. Onaied States 


on Borax Co., 58. I. D. 426). The. Commissioner’s decision referred. to. ne 


‘ the outstanding patents and mineral entry eee the land applied 
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a ton ae stated, as grounds for affirming the coir S echioly that the a 


i ~~ Department has no jurisdiction over patented land:and no authority . 
to receive other filings on land segregated by a mineral entry. - 


o “Myatt has appealed from this decision. He contends that the min- 7 - 
ing patents were unlawfally issued - because the S14 of sec. 24 was 


ra embraced in an oil and gas prospecting permit when the mining locae 


tions upon. -which the patents were issued were made and that they — 


~ ghould therefore be canceled for fraud. In support. of this contention ha 


he quotes from the Department’s decision i in the United States Boraw 9 

Co. case, supra, the-portion in which it was concluded that the mining 

location on the Little Placer was void from its inception because it _ | 

_. was made at a time when the Little Placer, as well as the S14 of sec. | 
i 24, was embraced in.an uncanceled oil and. gas prospecting permit. In. 


a supplemental letter: dated January 7, 1946, Myatt also encloses a_ 
copy of.a letter from the Commissioner to him, dated February 23,0 | 

1937, in which the Commissioner states that any mining location for 

sodium made since passage of the Mineral Teasing Act (Cs Stat. ts 487) . 


_ would be void. - 


Appellant’s attempt ie i the’ patenis, on the. S14 ot sec. 4 as 


open to the same ground of attack as.the mineral entry and applica- _ 


_ tion for patent in the case of the Little Placer claim overlooks an. 


‘important distinction in. public-land law. Once a patent has been Be 


issued, certain defects in its issuance are necessarily cured. United : 

States v. Marshall Mining Go., 129 U. S. 579, 589. (1889); Doe v._ 
- Waterloo Mining Co., 54 Fed, 935, 940 (1893). Legal title unquestion- : 
~ ably passes from the United ae by the patent. United States v. 
Marshall. Mining Co., ‘supra, ‘587s United States v. Schura, 102 U.S. | 
. $78, 402° (1880). If no suit to ee is instituted by the Government ; 
within 6 years after granting the patent, a subsequently discovered 


fraud i is the Government's. only ground of attacking the patent. Act 
of March 38, 1891 (26 Stat. 1095, 1099; 48.U. S. C. sec. 1166) ; United 

_ States v. ‘Diamond Coal & Coke: Co., 55. U.S. 323, (1921) ; Explora- “Bee 

tion Co. v. United States, 247.U. Ss. 435 (1918) 5 Onited. States v. 


_ Ohristopher, T1 F. (2d) 764, 765, rehearing denied 72 F. (2d) B15 ~ 


(1984). In the Secretary’ Ss. decision in the United States Borax Co. aaa 


| Case, supra, no assertion was made'that a mining location or a mineral 


Y entry is fraudulent simply because it was made. at a time when the — 


Land Office records showed the. Jand in. question to be subject toa 
| mineral prospecting permit. | | 7 
However, without further Sitomton, of the- quseion’ paced: by 


a appellant's argument, it may be noted that the chain of title based on | i 
- the 1933 patents to the S14 of sec. 24 has recently been recognized aS 


oe ; 7 valid by. the United States in Civil Action No. 23690-G, brought for 
2% ers violations against Borax Consolidated, Lid., and its affliated ee, 
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companies in. the District Court for the Northern District of Cali- 


fornia, Southern Division? This suit was terminated by a consent’ _ a 
decree entered August 16, 1945, “pursuant to which a receiver was _ 


a appointed to sell the property known as the Western Mine and to | 
remit the proceeds to the Borax Company or its affiliates, as their 


| interests might appear. The consent of the Government to this decree _ 


was given by its duly qualified | representatives. The same decree 


; provided that the United States Borax Co. should quitclaim: tothe 


~~ United States. any ‘interest it asserted to the Little Placer claim and ~ | 


‘dismiss a suit against the Secretary. which it had filed in the United 


: States District Court for the District of Columbia (Civil No. 257 789), 
seeking to. compel the Secretary to reverse his findings that the Little 


. Placer claim was invalid. This suit was dismissed by the Little. — 
Placer claimant shortly after the decree in the antitrust suit, and the . 


“requisite quitclaim deed to the 10-acre Little Placer. claim was duly . 
‘filed for record on September 4, 1945, in Book 1221, p. 489, of the 


-) Kern County records. The. mineral entry W was canceled by the Com- ie 
missioner on December 19, 1945. os 
Even though the mining location on the Little Placer: was vid from _ 


its inception, and even if it were assumed that the patents on ‘the Si% 


of sec. 24. could be invalidated and the land restored. to its former a 


public-land status, appellant’s application for a sodium prospecting : 


permit would still have to be denied. -As Myatt himself knows, the - 


“Western Mine on the S14 of sec. 24 was producing sodium borates — 


long before he filed his permit application. The patents 1 to. the SEY, na 


and swy were based upon discoveries of sodium borates. And in‘its 
decisions in the United States Borax Co. case, the Department held 


. that the Little Placer claim was known, on August 11, 1926, to con- | 


tain. valuable deposits of sodium borates. Under section 24 of the © 


“Mineral Leasing Act (41 Stat. 437, 447, 45 Stat. 1019; 30 U.S. C. sec. + . 


262), lands known to contain valuable deposits of sodium borates. 


| ~ “ghall be held subject. to. lease.” 43 CFR 195.12. No. prospecting. 


: permit may be issued for.such lands. | In his letter of J January 7, - 


1946, Myatt: says that he applied for a permit instead of a lease be- 
cause the Department’s. decision i in. the United States Borax Co. case ~ 
| spoke of ' ‘applications for permits.” The ‘statement in the decision 
referred to is simply a footnote: quoting. from the ‘Commissioner’ S 

| decision canceling the. oil and gas prospecting permit. In ‘saying | that 
“applications for permits” could be filed after the cancellation, the 


| Commissioner was obviously referring to ott and gas permits. How- - 


_ ever this may be, section 24 is controlling upon the Department; it. 
- requires: the ares of the Little Placer claim and would require as . 


| a +1 United States ¥, Borax Consol, Lia, et an, 62 RF. ‘Supp. 220 “(3946). “(mation 7 7 


a March 25, 1946. | | Se 


| leasing Ge the 38% of sec. 24 were it not ee When he eae 
ment is ready to lease the Little Placer, appellant will be afforded the 
same opportunity as others to apply for a lease. * 7 

_ The decision of the Commissioner i is ‘affirmed. 


mies ‘Wanwan W. Coa | 
- ae haat ad 
or GARE T. “OLSON 
(A-24226 . | Decided March 26, 1946 


Mineral Leasing Act—Mineral Lands—Coal Leases. 


oe - Departmental rule. (43, Code of Federal Regulations 198. 3), precluding ae oom 


ing of coal leases absent ‘a ‘showing that an additional coal mine is needed - 


and that there ig an actual need for coal which. cannot otherwise be reason- : | 7 
ably met, reexamined and held appropriate in view of the economics of —- | 
— the coal industry and the posteron of the Government as a. present amd. 6i 


7: Potential royalty holder. 
APPEAL FROM THE GENERAL LAND OFFICE. 


‘The Comminiones of the General Land Office rejected the applica- 2 ; 
tion of Carl T. Olson for a coal lease embracing the NWi, sec. 21, 


T. 154.N., R. 100 W., 5th P. M., North Dakota, on the ground that ie . Fe 
issuance of the leasé ‘would jeopardize Ecuens from 1 mines ele 7 


. opened in-the vicinity. | 


In his appeal from. the decision Olson pointed out ; that. during the ae 
winter months many persons in the vicinity. are unable to securea = 

= supply of coal. He contends that i in periods of severe weather this | 
situation may | involve local consumers of coal in a situation of sub- 


stantial danger. Accompanying his appeal Olson submitted a peti- — 


tion signed by numerous residents in. the: vey of. the lands ins <7 


volved. which supports his position. | 


Because of the representations made by Olson, the: Geological Sur- a | 
vey. conducted another examination into the situation. The report 
made as a result of this examination shows that any inability of the. 


ia underground mine operators in the area. to meet the demands.of the _ 


~ local coal trade was temporary and due principally to labor shortage 


and to the fact that the coal users deferred. the placing of their coal | - 
orders until cold weather, aS had been their practice when labor was: 


plentiful. Moreover, the production from. the nine underground | 


mines in the area is supplemented by a large supply of coal available. ie 


from the strip mine on coal lease, Bismarck 024602, of Edward F. 
_ Lovejoy. which, by utilizing a ekelston crew, 1s capable of. supplying eS & 
the local as well as my Out ng, trade i in nearby c« counties. 1 
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Olson also requests in his apnea “that dic matter be neces as. 


a question of government policy regarding the future development . | 


of the lignite coal industry in North-Dakota, Montana and elsewhere 
in the United States,” taking into consideration “possibilities in the. - 
use of lignite coal for the manufacture of nylon and many chemicals 
and other by-products which may revolutionize the future production - 

of many essential articles.” : 
- While this Department is not scipnated with the esabichnent or 
| administration of general governmental policy relating to the lignite : 
a coal industry, it is apparent that applicant’s request calls for recon- 
sideration of the applicable rule of this Department pespocane oe 
lease of coal lands-in situations of this type. . _ 
_ Lignite coal, by generally accepted definition, differs from standaed i 
bituminous a principally in respect to friability and to moisture, 


io B.T. U. and other factors revealed by proximate analysis. Substan- 


. tially any use to which lignite coal may be put, however, is also able. - 


| _ to be met by bituminous coal; and to the extent: that lignite coal en- 


eee ters into markets which may be served by bituminous coals, it is sub- 


ject to the same economic stresses as apply to bituminous coals. 


~ Periods of depression in the bituminous coal industry weigh heavily 
upon lignite coal producers. Despite minor structural and chemical | 


differences in the composition of the two coals, the economies of the - 


two industries are. interwoven into a single fabric; each affects di- 


rectly the course of the other. It is apparent, therefore, that the same 


| considerations which are applicable to the lease of additional bitumi- 
~ nous coal lands are also relevant to the: lease of additional aoe 


<s coal lands. | 
The policy of the Department : in thie r egard ie beck to 1934— oe 


The General Land Office will make favorable recorimendation that leasing ¥e 7 
units be segregated and that auctions be authorized only in cases where there: 


_. has been furnished a satisfactory showing that an additional coal mine is needed 

oe that there is an actual need’ for coal which cannot otherwise be reasonably 

[48 CFR 193.8; ef. 54 1..D, 350 (1984):] A reat eae 

‘The reasons prompting the establishment of this policy were 

founded 3 in the long economic history of the coal industry and the — 
dread effect of that menacing history upon. the public interest. The 

Q condition of the coal industry— | : 


a is “for many years *..* * [had]. been indeed deplorable.’ ° Due 


7 “largely to the expansion under the stimulus of the Great War, “the bituminous 
- mines of the country have a developed capacity exceeding 700,000,000 tons”. to! : 


“meet a demand “of less than 500, 000,000 tons.” In connection with this increase 
- in surplus production, the consumption: of ¢0al in -all the industries which are © 
ve its largest. users has shown a substantial ‘Yelative decline. = A OS con has 


"+ Applicant does not represent that the coal he proposes to-produce would find its way. 


E into such byproduct markets. 


- ae Pe a os @.6ba0N: 809. 
- ine 0 | | March 25, 1946 i ae 2 oe er es 


~ been losing: markets to oil, natural gas and water power and has also. been. los- 


| ing ground due to greater | efficiency in the use of coal.. The change has been - 


-- more rapid duri ing the last few years by reason of the developments. of both oil 
_ and gas fields. * * * LAppelaciiat Coals, Ine. v. United States, 288 U. 8. 

844, 861. (1988).] ans 
- *  *  * Overproduction was sik a point where free cation had been de- 
' graded into anarchy. Prices had.been cut so low that profit had become im- 
- possible for all except the lucky handful. “Wages came. down along with prices 
and with profits. . There were strikes, at times nation-wide in extent, at other 
times spreading over broad areas and many mines, with the accompaniment of 
violence and bloodshed and misery. and bitter feeling.. The sordid tale is un- . 
folded in many a document and treatise: During the twenty-three years between . 
1918 and. 1985, there were nineteen investigations or hearings by Congress or by 
epoeyy created commissions with reference to conditions in the. coal mines. 
a. . The plight of the industry. was not merely a-menace to owners and. to. 


> mine workers: it was: and had: long been a menace to the public, deeply concerned 


» ina steady | and. uniform supply of a fuel so vital to the national economy. [Car- 
.d0z0, J. dissenting ' in Carter v. Carter Coat. Co., 298 U. S. 238, ‘330, 831 (1986) .] 


2 The. investigations oe * are replete with an exposition of the. | 


conditions which have beset: that: astauets, Official and private records give. elo-" 
quent testimony to: the statement of Mr. Justice Cardozo in. the Carter case . (p. 
330) that free competition had been “degraded into anarchy” in the bituminous | . 
. coal industry. -Overpr oduction and savage, competitive. warfare wasted the in- 


te dustry. ‘Labor and capital alike were the victims. Financial distress among. ) 
ase operators and acute poverty ‘among miners prevailed even during periods. of ~ 


: general prosperity. This history of the bituminous coal. industry is written | jin. ; 


~ blood as well as in 1 ink. Sutshing Anthracite Coal Co. v. Adkins, 810 U. s 381, a 
805 (1940). : 


Nor i is foe a reason to alias that a pendicion éf excess re he 


- tive capacity has disappeared - from the bituminous coal industry dur- 
ing the recent period of the war. It is true there were recurring Pe 


periods of severe shortages of coal. These shortages, however, ap- | 
pear to have been attributable chiefly to. a deterioration i in the supply. 
of available, experienced mine workers. At the present time there — 


is no firm reason for believing that with the: restoration of an ade- — 


~ quate labor supply. and the elimination of depleted domestic, indus- 


trial, and railroad reserves of coal, the industry will not again be con- — 
fronted: with a recurrence of the situations above described. . | 


Were the departmental rule to rest: alone upon the general public . - 


interest, it would be a reasonable and appropriate measure; but it finds 
firmer support. With respect to coal deposits upon the public domain, 
the Government assumes the capacity of a proprietor who desires the 
fruitful exploitation of the natural resources upon his lands. 

- Overproduction i in the bituminous coal industry strikes at the pros- | 
perity of producers large and. small, old:and new. Overhead costs 


are slashed and then, as the effects of overproduction accumulate, | ae 


imp airment settles upon the ability of producers | to meet fixed commit-_ 


| ments... : AS. a royalty owner ‘the Government suffers. | Bee with : _s 


aca, ' 
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- both capital and income exhausted, many producers, give up the losing | 
battle. In the light of conditions which exist. in the industry, no 


market exists in which these producers can dispose of their mines and : 


recover even a portion of their investments. Again the Government 
is the loser, for an abandoned mine frequently deteriorates beyond. the 
- point where it will be profitable within the foreseeable future to re- _ 


“4 open it for the recovery of the merchantable coal left: i in the ground. ef | 


Props give way, roots collapse, water fills the entries and passageways, 
rails and equipment waste away in rust and corrosion. ‘To the con- 
~ sumers of the Nation good coal once potentially available through | 


y operation of the mine is lost, and to oo Goverament the Royeleles: it - | 


| might have brought are gone. es 
It is true, of course, that tlie position of the Deeae as the — 
proprietor of coal deposits on the public lands is not a dominant one 


in the control of the industry. However sagacious the policy of the — 


Department in the disposition of such. coal deposits, it cannot through | ae 
this method alone enable the industry, to elude the press of natural 


~ economic forces. But this does not mean that the Department should 


knowingly contribute to an unfortunate situation. On the contrary, : 
‘the course of wisdom would indicate that it should carefully refrain 


-_ from accentuating 4°. condition which may bring depression. upon a | 
great industry and: those who depend upon it for their livelihood. — 
~. “This consideration, taken in conjunction with the position of the De- 


= ‘partment aS a present and potential royalty owner, indicates: that — 
revision of the departmental rule at this time would be harmful to - 
the lignite coal industry‘and not in the public interest. _ 
‘The decision of. the Commissioner i is affirmed. 


~ Oscar c Chua _ 
ee Seoretary. 


| 3 a s. PARSONS AND CLARA PARSONS 
: ~ A-24227 7 Pee Decided April. 28, 1946. 


| Taylor Grazing aoe) Applications for Grazing Lenses. 


While it is the duty of the Secretary of the Interior to entertain conflicting 
applications for. grazing leases and to dispose of them: as equity and the 
‘public interest may require, the rules of the: Department (48 CFR 160.21) | 


contemplate that a substantial | proportion of such .controversies. should be" 


resolved by neighborly understanding among the competing stockmen, en 


“Ee Taylor Grazing Act—Grazing Leases, 


Where a grazing lease provides that -upon the. termination thereof the lessee 


| . “will be accorded a preference right to a new. lease upon. such terms and for | | 
. eucu duration as may be fixed by the Department, upon the lessee’ s timely 2" 


MOR a S. AND CLARA PARSONS a, SOI 


_ April 28, 1946 


7 ‘assertion of : a. right t to. renewal, ‘in the event the anda, are then to be eased 


aa ¥ for grazing purposes, a new lease will be issued to such lessee for such. 


| duration . and upon such terms as may then: be -apptopetate in. the 
- circumstances. , | : | | | 


"APPEAL FROM THE GENERAL LAND OFFICE 


This matter pr esents to the Department a controversy of a type. | 
which i is becoming needlessly frequent. Neighbors each seek to lease 
the same public lands for grazing purposes under section 15. of the. 
Taylor. Grazing Act. (48 Stat. 1269, 1275; 49 Stat. 1976, 1978; 43. 
U.S. C. sec. 315m). Unwilling to composé their differences among- | 


_ themselves they submit their claims to the competition of the admin~ ; 
istrative proceedings established to effectuate the act. Each vies in _ 


extolling his own worthiness and deprecating the needs and good faith 
of his neighbor. | What is essentially a local matter between two or 
three stockmen is then submitted to the determination of the Secretary. "i 
It is the duty of the Secretary of the Interior to entertain the 

‘matter and to dispose of it as equity and the public interests may 


require (48 Stat. 1269, 1270; 43 U.S.C. sec. 315a; 48 Code of Federal 


Regulations 160.20). The Secretary. does not Spaie to escape or avoid. | 
. this duty. But every case does not call for a single clear solution. : 


Fr equently, the Secretary is. confronted with a situation where a ‘ : 
_ number of possible divisions of the lands in conflict. will meet the re- on 
quirements of the public interest and, so.far as can be conscientiously 


_ determined, do equity as among the contending neighbors. Such 
: solutions, while correct under the governing statutory requirements, 


are not always in fact so satisfactory to the stockmen concerned as 


_ would be some other equally lawful and equitable solution effected 
by the stockmen themselves. While the Secretary will continue to 


settle these conflicts when they are presented to him, he cannot remain «| 


unaware that, as contemplated by the rules of the Department (43 


CFR 160. 91), a substantial proportion of these controversies could | | 


well: be resolved by neighborly understanding among the competing | 

| stockmen as to the most satisfactory division of ‘the desired grazing - 
lands to be applied for by each of them. Cf. Joe H. H ooker. and a 
Steve Villareal, A. 24254, February 26, 1946 (unreported).. oo 
_ The instant matter preseuts an example of sucha seers 


-. J... and Clara Parsons have filed a supplemental application under — 
. grazing lease 058527 and an application for renewal of their 3-year 


«grazing lease 065346. . Certain. of the lands sought by the Parsons, . 
are also desired by the V. I. ‘Sheep Company. Field examiners of 
the Department have examined these lands and have met with the: 
contending parties in an effort to > bring them into accord. Both. 
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_ parties can well use the lands in. conflict. Both control adj acent base a 
-Jands. Neither, it appears, will make a, concession. oe | 
‘In these circumstances, the Acting Assistant. Commissioner of the 
General Land Office, having examined the reports of the field 
- examiners, awarded to each of the parties the lands which appeared — 
_ to be of the greater use in connection with his base lands. From this — 
- decision the Parsons have appealed, offering no facts which were not 
considered by the Acting Assistant Commissioner. | 
There is no doubt that’ all the lands in conflict would = isatal to. 
‘the Parsons in the management of their range. But they are .also 
useful to the V. I. Sheep Company in the management of its range. 
In the exercise of ood discretion the Acting Assistant Commissioner 
has endeavored to award to each of the parties an equitable proportion 
of the lands in conflict, taking into account the demands of satis- _ 
factory range management. Except for one item overlooked by the 


a - Acting Assistant Commissioner, as well as by the contending parties, : 


no reason appears for ee the decision of the une pssitent 


a8 Commissioner. 


Among the lands. embraced in the protest of the Bison are ‘the | 
| Wi, SW1, and the N EY,S W444 sec. 238, and the SEY, sec. 24, T. 40 N., 
78 W., 6th P. M., Wyoming. These lands were embraced within 


Ge a 3: year grazing lease 065346, for which the Parsons. seek renewal. 


7 That lease contains the following provisions : io i eg BOS 


oe ae if at the end of said period Lot three. years] the Seeecea ty of the 
Interior shall ‘determine that a new lease should be granted, the Lessee herein 
will be accorded a prefer ence right thereto upon such terms and for. such duration 
as may be fixed by the Lessor: 


In dealing. with matters of this nature he Department has =A 


determined— | 


ee 8 And wneted as here, the. lessee has timely Heeortea: his right of re- 
| newal, his right cannot be said to have come to an end by. the expiration of the 
| ‘old: lease unless there is some other valid ground for a refusal to renew. It is, | 

therefore, believed that the Department cannot ignore or withdraw the pledge 
of renewal of the lease. However, the renewal clause expressly provides that 
the lease may be renewed “upon. such terms and for such duration as may | be 

fixed by the Lessor.” [W. C: Condict, A. 23366, June 24, 1942 (unreported) 7 
Estate of D. M. Oberman, A. 24176, March 25, 1946 (unreported).] | 


Accordingly, a lease will be issued to. the Parsons for 2 years as of ) 


J anuary 8, 1945, the expiration date of grazing lease 065346, em- > s 


bracing | the NEYSWi, sec. 23, and the SEY, sec. 24, T. 40 N., R. 


78 W., 6th P. M.; Wyoming. | No preference right of renewal is aa 


: granted in the Department’s leases and renewal leases now being 


-- executed-and therefore none will now be granted in the lease to 
the Parsons. It 1s to me opel. that ‘Prior to the fae aaa of 


_ ee WILLIAM SHARPE, FRANK JUDD ET AL, iQ 


Z April 25, 1946. 


- this. new ‘iiss the Parsons and the V.L. Sheep. Company Tl have co 
arrived at some fair agreement which may be considered by the 


_ Department. when the. ea disposition of these. lands: is. fea : 


> pr esented to it. 


The decision of the heen Assistant Comataonce is 5 modified nd | 
as so modified is -affirmed- and. the case remanded for. further | 
" proceedings i in accordance with this decision: | 


a R R. ‘Sammi 
Acting Assistant ro ce 


| WILLIAM SHARPE, APPLICANT - 
FRANK JUDD ET AL, PROTESTANTS | 
rere a . : : 7 | Decided. April 25, 1946 


; Grazing a and Gr aaing Lands—Use of Grazing Lands Prior to Taylor Grazing 
Act. | - ) 
‘The use of public lands for grazing purposes prior to the enactment of ihe 24 
Taylor Grazing Act did hot vest the grazier with any right either in the 
| grazing or in the lands upon which the grazing was conducted ; at. most, it 
was a privilege enjoyed by the. public: generally, revocable at the will of 
Congress, and terminated upon the enactment of the Taylor Grazing Act. 
Grazing and Grazing Lands—Wrongful Use of Grazing Lands. 


* Wrongful use of grazing. lands cannot be made the basis of any right to the,’ . 
further use of such lands. = eS yie | 


ae APPEAL FROM. THE GENERAL LAND OFFICE. 


; i 1940, William: Sharpe applied for a ‘private se anae ce ends? 4 
- under section 8 of. the Taylor Grazing Act (48 Stat. 1272, 49 Stat. 
1976; 48 U. S. C. sec. 815g). Both the base and selected dands are 
situated within Grazing District No. 3, Nevada. The application has — 


been considered twice by. the Assistant Secretary of the Interior _ 


(A. 23180, December 19, 1941, and June 13, 1942), and three times by . 
- the Assistant Comming: os the General Land Office. (July 12, 1941, 


. July 8, 1942, and May 12, 1945). In his third decision the Assistant fe 


a Cominissioner both determined that the exchange would benefit the 
- public: interest and rejected the protest of Frank J udd and others to — 
. ‘the consummation of the exchange. It is fro} om the tej jection of the | 
protest that. Judd has appealed. 


In the original protest and upon this denial: Fudd: asserts that he | . os 


‘is a bona fide farmer and an owner of land adjoining the lands © 


oan selected by Sharpe ;.that. he has been grazing his livestock upon. the 


selected lands for more » than 40 years;. and that the decision to appr ove io re A 
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“ 


the ‘exchange neglects his “primary and So- called ‘Grandfather - | 


‘Rights’ ? in the selected lands. a 
dudd’s: protest, filed in 1943, specifically assumes that he has a 
a “right” of some nature by reason of his grazing use for the preceding 

— 40 years.” Of itself, such use did not vest: in Judd any right either 
in the grazing or in the lands upon which the grazing was conducted. _ 
| Red Canyon Sheep Co. v. Ickes, 98 F. (2d) 808, 814 (1938) ; Omaeche- 
varria v. Idaho, 246 U. 8.843 (1918); Willis J. Lloyd and Oscar 
Jones, 581. D. 779 (1944). At most, it was a privilege enjoyed by the — 
public generally,. revocable at the will of Congress. National Live- 


i. _ stock Company and Zack Cox, A. 21292, July 7, 1938 (unreported). _ 
"Any. priviiege J udd may have had to use the land for grazing purposes 


lapsed with the enactment of the Taylor Grazing Act of June 28, 1934 
(48 Stat. 1269; 43 U. S. C. sec. 315-315n), which provided, among 
other matters, for the licensing of persons seeking to use the public 
lands for grazing purposes.* Moreover, the lands here selected were 
included within Grazing District No. 3 in 1986 and 1987, and became 
subject to the following rule: | 


The following rules shall supersede. all previous rules heretofore promulgated 
for grazing districts created under the Act of June 28, 1934, as amended, and 
shall be. operative in all grazing districts in _the States of * 8 
Nevada ee . 
. (a). Acts prohibited. ‘The following acts are prohibited on the lands of the 
United States in the said grazing districts under the se sa of the Division 
of Grazing: 
(1) ~The grazing upon or driving across any public Jands within the said 
grazing districts of any livestock without a license. — a 7 
* x * .- te ce * Pn % 
(8) aaiowiae: stock to drift and al graze on said district lands without a 
_ license. [48 CFR 501.21.]. 


7 The substance of these rules has icon eed a in pthec since they were 
initially established (43 CFR, Cum. Supp., 501. 10), 


- Thus Judd had no primary and so- -called “Grandfather Rights” to 
| graze his cattle upon the selected lands: Moreover, it does not appear 
that Judd ever requested a license or permit to graze his cattle upon 
these lands after they were included within the grazing district. | 
Consequently, his use of the lands during the past few years has been _ 
wrongful and certainly cannot now be made the basis of any right. - 
On the other hand, as found by the Assistant Commissioner, it - 
appears that the consummation of the proposed exchange will. paces | 


tate the administration of Nevada Grazing District No. 3.by improv- © 


ing the land- ownership pattern therein and by permitting more proper 
land-use ee The exchange will benefit the public interests 


 1See, also, incocative: Order No. 6910, November 26, 1984; Solicitor's onion, 55 I. D. 
- 205, 209 (1935). . 
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and nothing advanced by Judd in his original protest or on his s appeal oe 
' gives any persuasive indication to the contrary. 
The decision of the. Assistant Commissioner ' is affirmed. 


R. R. Savina, . 
_ Acting Assistant Secretary. 


CHARLES §. HILL AND - 
MOUNTAIN FUEL SUPPLY COMPANY 


ART ——— evided April 26, 1916 


Oil and Gas Lease on Lands Subject to Airport Lease, 


“Since the Airport Lease Act of May 24, 1928. (45 Stat. 728; 49 U. 8. C. sees. ae 
211-214, as amended by the act of August 16, 1941, 55 Stat. 621; 49.8. C. 


> sec. 211), grants only the right to the use of. the surface for airport purposes, 
_ the Secretary may issue an oil and gas lease on lands covered by a previous * 
airport lease. But the oil and gas. lease must be so. conditioned as. not to 
impair the use of the surface for airport purposes under the. airport lease. 


OW and Gas Leases—Preference Right. 


‘Preference-right oil and gas leases under the act of J aig 29, 1942 (56 Stat. 126, 
as amended ; 80 U. S.C. see. 226b), are new leases and are subject to: the | 
discretion | of the Secretary as to whether. they should be issued at all. 
They may, therefore, be subject, to stipulations not. included in the previous. 

: oil and gas lease. | | | 


“APPEAL FROM THE GENERAL LAND. OFFICE. 


This i is an appeal by Charles S. Hill from a decision of veri 23 ne 
1945, by the Commissioner of the General Land Office which rejected _ 
‘Hill's application” (Evanston, 022155) for a preference-right oil and 
gas lease? insofar. as it covers sec. 30, T. 19 N., R. 108 WwW. 6th P. M., 
: Wyoming? a 

‘These lands had ee inanded: in Hill’s yen exchange oil a gas 
lease (Evanston. 08464), issued January 1, 1940. On May 29, 1941, 
this: Department issued a 20-year public airport lease 2 (Evanston. 
020936) to the City of Rock Springs, Wyoming, covering sec. 30.” 


The airport lease had been made expressly subject “to the right of the 


oil and gas lessee under exchange oil and gas lease Evanston 08464, 
issued as of J BnUsey: al 1940, to use such areas of the surface of said 


“4 Under Beetion. 17 of ‘ne Mineral- ‘Leasing Act (41 Stat. 437, 443, as amended ; 46 Stat. 2" 
1007 ;.46 Stat. 1523; 49 Stat. 676; 30 U.S. C; sec. 226) and the: act of July 29, 1942 . 
(56 Stat. 726, as amended ; 30.U. S. C. see. 226b). o 4 a 

2 Although the appeal was filed after the. expiration of the 30 Gage allowed ‘under the ot 
Rules of. Practice for filing an appeal (43 Code of Federal Regulations 221, 15), this De- 
‘partment, in. the beneficial exercise of its discretion, will waive that neglect in this instance. 
3 Under the act of May 24, ac (45 Stat. 728 ; 49 U.S. C. secs. aoa 


: 989840—52—18 
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: premises as are necessary and adequate for the extraction and removal : 


of oil and gas from said premises.” : 
Shortly before Hill’s lease. (Evanston 0464) er on eeebes 


- 31, 1944, he filed his present application (Evanston 022155) for the. _ 


issuance of a ‘ ‘renewal lease” for the lands here involved ‘ ‘upon the | 
same terms and conditions as the existing lease for a term of 5 years 
from January 1, 1945, and as long thereafter as oil or gas is produced 
in paying quantities.” On the basis of this record, the Commissioner’ 
ruled that the right reserved in the airport lease. (in favor of the oil 
and gas lessee) terminated at the same time as oil and gas lease | 
Evanston 08464, and rejected a application a 022155) 
. for a new lease. 2 
 -Hill’s appeal (A. ‘O47 1). joined in by the oil and gas parator 
(Mountain Fuel Supply Company), requests that the ‘new lease be 


issued “ander the same terms and. conditions as to the aforesaid section a 


- 30, T. 19 N., R. 103 W., as were provided i in the agreements between — 


| Chazles > Hill and the City of Rock Springs dated June 3, 1941, and _ : 


between Mountain Fuel Supply Company and the City of Rock 
- Springs, dated April 6, 1942, providing for the recognition of the 
_ rights of the City of Rock Springs for use of the surface of the afore- — 


~gaid section 30, T. 19 N., R. 103 W., as being paramount to the rights: 


of the lessee and operator under oil and gas lease Evanston 08464.” 4 
Both- Hill and the Mountain Fuel Supply Company agreed, in their 
: appeal, “to execute any additional stipulations, agreements or amend- 
ments necessary to assure the City of Rock Springs the uninterr upted — 
exercise of its surface rights under airport lease Evanston 0209386.” 
Although Hill has a preference right to be awarded any oil and ; gas 
_ lease which may be issued, neither he nor the operator has a vested 
right to the issuance of a lease; the issuance of a prefer ence- right oil © 
~ and gas lease is subject to the discretion of the Secretary as to whether 


any lease should be issued. at all. Accordingly, the Department. re- * 


quested the City of Rock Springs to express its views as to whether 
the issuance of the requested preference-right oil and gas lease would F 
hamper the use of sec. 30 for airport purposes. By letter of April 


: . 5, 1946, the Mayor of the City of Rock Springs indicated that if the 
~ use of the land for airport. purposes remained paramount to the use 


of the land for oil and gas purposes the City of Rock Springs woul d 


not object to the issuance of the oil and gas lease. 


The act of May 24, 1928 (45 Stat. 728; 49 U.S. C. secs. 211-214), 
. authorizes the Secretary to lease public ands “for use as a public air- 
port.” There is nothing in the act to indicate that the lease grants 

more than what it i i to grant, ae a right to the use of he 7 


+The Henaeeneae Ss : files contain a copy of the: agreement of June 3 1941, but no copy Ae 
_ of the aereement of eas 6,.1942, : . eee oe 


215] CHARLES” S. ‘HILL AND MOUNTAIN: FUEL SUPPLY co. a 
_ Aprih 26, 1946 | 


: Se for airport purposes: There i is nothing i in the act or its legis: . 


lative history to indicate that the issuance and existence of an airport . 
lease on public lands would restrict the Secretary from leasing the © 


- minerals therein under the Mineral Leasing Act (80 U. S.C. sec, 181). 

| The Mineral Leasing Act therefore can apply to such lands. 
.. But, obviously,. the issuance of an oil and gas lease cannot be. per- 
: mitted to impair the validity of a previous airport lease. As the Com- 
missioner correctly ruled, Hill’s lease (Evanston 08464) had expired 


and the right reserved in his. favor in the airport. lease had also 
in expired, Any. preference- -right oil and gas lease he. received. would | 


_ bea new lease, to which that reserved right would not apply. And 
it would not have’ been proper for the Commissioner. to have issued 


anew lease to Hill, “pon the same terms and conditions” as his pre- 
ho vious lease had enjoyed; so that the airport lease would be subjected — 
to a condition not agreed to by the City of Rock Springs, and the _ 
value of the airport Sionse thereby possibly seriously impaired since 
the use of the surface for oil and gas pr oduction would be inconsistent ig 


7 with its use for airport purposes. 
Hill and. the Mountain Fuel Supply Company aves hereon ‘now | 
agreed to execute any stipulations necessary to assure to the City of 


_ Rock Springs the use of sec. 30 for airport purposes., The agreement _ 


of June 38, 1941, between the city and Hill provided that the surface 
use of sec. 80. for alr port purposes ‘under the city’s airport lease would 


_ .be paramount to Hill’s lease; that no oil drilling would be done in sec, | 


| 80; and that there would be no interference under the oil and gas 


: 7 lease with the use of sec. 30 for airport purposes. 


In view of the appellants’ agreement to. subject any new 7 oil and gas 


_. lease to the same conditions as are now. provided in that agreement - 
between Hill and the City of Rock Springs, the Department believes -_ 


that the continued existence of the City of Rock Springs’ airport | 


~~ lease does not require rejection of the application for a new oil and 
gas lease to Hill. ear that the lease oe the a ee 


: provision : 


‘This lease, and any extension hereof or p qieeterente right lease based héreon, 


. ghall be subject to the rights of the City of Rock Spri ings or its assignees or the | 


| ‘United States to use sec. 30, T. 19 N., R. 108 W., for airport purposes ; there shall 
be ‘no drilling for oil or gas on sec, 30; and there shall be no interference in. 


‘any way by the lessee or oil and gas operator hereof, or any agent, assignee, - 


ne or successor thereof, which would hamper the use of said sec, 380 for Bie as: 
purposes, Se She 7 | 


The decision of - the (Co iS. Snédiied and the: case is ae - 


Zz remanded tor further action not. inconsistent herewith. 


RR. Se: | 
| “Acting Assistant eee ss 


eo as— 
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4 Oil and. Gas Lease—Submission of Bond. | | 

| The successful bidder for an oil and gas lease is not to be relieved of fhe re- 

is ‘quirement to submit a $5,000 corporate surety bond because of his conten- 
tion that he does not now contemplate any drilling, for he was awarded the 
lease only. upon: that a and he expressly - abreed to submit such 
a bond. , 


| oil and Gas: Lease—Compensatory Royalties—Submission of Bond. 


The successful - ‘pidder for an oil and gas. lease’ is:not ‘to be relieved of the 
requirement to submit a corporate surety pond, for he could be required 
to drill so as to protect the land from: drainage, or in lieu thereof to pay 


See rug royalties ( section 2 (ce). of the lease ; 48 CFR 192.28; section a 


7 of the amendatory Mineral Leasing. Act of August 21, 1935, 49 Stat. 674, 
678; 30 U.S. C. sec, 228), and in that: ‘case the bond would be necessary, 


O11 and Gas Lease—Submission of Bond—Possibility of Drainage. 


_ The suecessful bidder ‘for an oil and gas lease should not be relieved of the 
requirement to submit a corporate ‘surety bond because of -his contention. 
that there is no possibility of drainage, for it is impossible to predict 
accurately . whether or not there will be drainage, and it is departmental 

_ policy not to offer lands for lease at public auction. ‘unless. the Jands are 

; drained or threatened with drainage. | a a 


APPEAL FROM THE GENERAL LAND: OFFICE 


_ James i. Miller has appealed from a, decision of the Comiaission ey 
of the General Land Office, dated September 21, 1945, which required 
him to furnish a $5,000 ‘corporate surety bond before a, section 17 sale 

lease, Cheyenne 072086, is issued to him. : 
- Leases to certain parcels of land within the Inown salon struc- 
ture of the Iron Creek Oil Field, Wyoming, were offered by the. 
Department to the highest bidder. The invitation to submit bids — 
specified that “a $5,000 corporate surety bond must be furnished by — 
the successful bidders prior to the issuance of the cal fp oa 
sworn application for a lease specified that he is “ready * * *- to 
furnish such bond or bonds as may be required under i lease or. 
regulations.” And in his letter of Pee 22, 1945, aaa his bid, | 
. he mace the. following statement :. 23 . oo 
If awar ded oe lease I will, agree to all provisions of your. call for bias, such 


* SS * | a Le > a re en 
—(e) ‘Furnishing of $5,000.00 corporate surety bond. | ; 


_. Miller’s bid for parcel No. 1 of the land was. imeubiade on J une ‘19, a. 
(1945, and issuance ofa lease 1 in his name authorized. However, ‘he .. 
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: failed to sabre a, $5,000 bond and. has requested to be relieved of fae : ? : . 


ee requirement. He argues that the amount of the bond would seem to : 


be rather high in view of the fact. that he does not. contemplate any — 
drilling on the land at this time; that according to his understanding | 


of the regulations : a $5,000 bond is required only before drilling opera- 


tions are begun, and that a $1,000 bond should be sufficient until that. 


- time. Miller also contends that there is no possibility of drainage a 


from the land, since one dry hole has already been drilled offsetting _ 
a part of the land to be leased, and two other dry holes were drilled 


high on the structure and located between this lease. and the producing _ . 
; oil wells. | ee 


eupeneiea of a $5, 000 corporate surety bond is required before 


issuance of the lease, and this requirement should not be waived. On .— ie 


, “May 12, 1939, the Under Secretary specifically instructed the Com-_ | 
_Missioner to require the successful bidder on a competitive lease to 


furnish’ a $5, 000 bond prior to the issuance of the lease. The lease | 7 seer 
was. awarded to Miller only upon that condition and he expressly Bee 
agreed to submit such a bond. He should not. be rélieved of that 


requirement because of. his contention that he does not contemplate 
any drilling on the land at this time. If the lease were issued, Miller 


could be required to drill so as to protect the land from drainage, or 
— n liew thereof would be liable to pay compensatory. royalties to the = 


= Government ‘(section 2 (c) of the lease; 43 CFR 192.28; section df = 
of the amendatory Mineral Leasing Act of August 21; 1935, 49 Stat. 


674, 678; 80 U. S. C. sec. 996). And in that case, the $5, 000 bond 

would: be: necessary..to assure the payment of such. compensatory ae * 

2 ‘royalties as may accrue. “Miller’s argument. that there is no possi- - 

_ bility of drainage ‘with respect to: this lease is not convincing. Itis~ _ 

- Imapossible.to predict accurately whether or not there will be drainage, nee 

_.and the possibility.of such drainage therefore cannot, and should not; 
be: disregarded. The policy of the Department is not to offer any oil = 

or gas lands for lease at. public auction unless such lands are actually ~ 
~ being drained or are threatened with drainage of the oil and. gas 


_ deposits... Consequently, it would be improper to deviate from the 


general requirement that a $5,000 bond. must be. submitted before a 
 issuance.of a section 17 competitive lease. go, 
~.. The decision of the Commissioner of the General Land Office was. 


: correct and is affirmed. 


- Warner W. Gaatue, ae 
Acting lal 
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Order No. 1763—Validity—Invention. While on. Leave—Relation of Inven- 
tion to Duties—Development of Invention. | : 


. Departmental. Order. No. 1763 of November 17, 1942, is a. valid | exercise of 
the Secretary’s right, under section 161 of the Revised Statutes, to prescribe 
regulations for the government of his department, ‘the distribution and 
performance of its business, and the custody, use, and preservation of its: 
property. : 

. Order No. .1763 is applicable to an invention made on leave, whether Sanaa 

- or without pay. 

- The invention of an instrument used ‘to obtain stereoscopic views of paired . 

aerial photographs by. an employee of the Interior Department (Geological 
. Survey), whose position. requires research and the supervision of research 
into processes. and instruments. for. making maps, is within the gener al BCODE: Pe 

-- of his governmental duties, under Order'No. 1763. : | 

os An invention made by an employee of the Interior Department within. the _ 
— general scope of his. governmental « duties is Rete to be assigned to the 

-.. Government. 

. ‘Reduction of an invention to practice by the construction of COCR on Gov- 

ernment time, using Government materials, is such a substantial develop- 

_ ment of an invention on. Government time,. through the use of Government | 

7 materials: and financing, as to require its assignment to the Government 
under OReer No. 1763. Lote 


Ms ae. on ee ee ead ua 9080, 


tes Tun Sueur OF THE euoRs: 


My ‘Drar Mr.. Secrwrary: Jar ames i Pickasieis a. sitio 


engineer employed by the Geological Survey, has requested under ne 
protest my opinion concerning his rights and those of the Government 


| ina Single Prism Stereoscope invented by him. In contending that 
_ he is entitled ‘to full ownership of the invention, Mr. Buckmaster 
~~ challenges the validity of Departmental Order No. 17 63 of ‘November 


17, 1942, requiring the assignment to the Government of : any invention LK 


~ made within the general scope of an employee’s governmental duties, | 
and asserts that the-order in any event does not apply to his invention 
because most of the development work took placé while he was on 
annual leave or on leave without pay. The Acting Director of the 
Geological Survey;-in a memorandum dated February 20, 1946, trans- 
mitting the invention report; relies upon still another ground, lack 
of relation between the invention and: Mr. Buckmaster’s assigned: 
duties, in support of his belief that the Government i is not entitled to 
an assignment of the invention. 3 : ‘ 
_. -The case therefore requires the consider ation of three distinct is- 
sues, (1) the validity of Order No. 1763; (2) the question whether — 
- the invention involved was made during a period of employment by. 
the Department of the Interior; -@) the elvan ot the invention 
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to the inventor’ S. Work. assignment. Consideration of ‘ies issues re- 
quires, in the first place, an ve of the circumstances surrounding ; 
7 the oa of the invention, | | ©, Pag th eae 


| Be Crnovatsranons Sunrounprva INVENTION | 
: Mr. Budanaser ‘describes the Single Prism Stereoscope i in the a 
‘ following language : ° | Hie, CE : art ee 


The stereoscope consists of. a pair ot binoculars “adjustably enone: about P3 
8 inches high, the right eye looking directly through a simple magnifier to one: 


of the photos lying dir ectly beneath, and the left eye looking into a pr ism SO that | 


‘the other photo of the stereoscopic pair appears. to be. super imposed. on ‘the first. 


Ps photo. The second. photo is actually . mounted in a holding frame just to the 8 


| left, in a nearly vertical position. The instrument consists of a folding. ar Se | 
. ‘ment of photo holding frame, prism-lens binocular and support system. . ie ee 
If no magnification is desired, the lenses are Temoved, ‘the. whole optical system | - 


then consisting, of a single prism. 


Mr. Buckmaster’s earliest. date of “conception is rated to be. about . 


oe October 1942, but it was not until the summer of 1943, long after De- . | 
__ partmental Order No. 1763 went into effect on. ‘November: 17, 1942, 


that he had a complete mental picture of the device. No written de: 


scription of the instrument was prepared, however, and it was not — 


until the fall of 1948 that the invention was disclosed to others, to — - 


James G.. Lewis, Alaskan Branch, and A. H. Frazier, Division of. 


Field Equipment, both of the Geological Survey. ‘The invention was - oe 


first reduced to practice by the Division of Field. Equipment’s. con- — ae 


struction. of a model about April 1945. Other models have since been 
Be ‘constructed and used in various branches of the Survey. In addition, 


a model was furnished, apparently by Mr. Buckmaster. himself, to 


the Aero Service Corporation of Philadelphia, Pennsylvania. ‘The 
latter model. was constructed at the inventor’s expense, on his es 
; time, while he was on annual leave from April 10, 1945, to J une 7 


1945, and on leave: without. pay: from J une 7 to’ October {, 1945. —_ 
2 Durmna the period discussed above, Mr. Buckmaster worked for the ae 
| Geological Survey in several capacities. The per tinent portions of. 7 oe 
his. job: Soe with the dates during, which. they ¥ were ausk n effect, ‘eae 


follow: 


oe 7 August 10, 1942, to August Ih, 1944. 


| Under general super vision. ‘put with consider able afléuaa for gacepenaent | 
| action and decision, to: pursue and direct researches requir ed. in the development 


of hew methods and devices. used in unique photogrammetri ic. activities DRVONES es oe 


= in the. compilation of aerial pnoteranhe cae 


a S 1It was decided in opinion of J uly 414, 1944, 58 I. ‘D. 731, tliat assignment of inventions sf 
pare made Piaget to chen duties was ree? without respect to Order No. 1763. 
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: August 1, 1944, to duly 17; “1945. 


‘Under. the general supervision of the Chics, Ajaaican Branch Mapping Projects ; 
- Division and as chief of the Map Evaluation and Research Section, performs the . 
following duties involving the direction and eupe Eon of a technical research 
subsection and a map research subsection’ * * *:¢. 

* = To direct and advise | an Engineer * * *” in the eg cenineita: 
. tion and the development of processes and instruments for eae mapping 
requirements. 

Te cooperate with and advise. a Research Bnginesr B toM a4 Ay the analysis, 
evaluation and possible use of instruments and methods already developed or 
_ proposed by other agencies or by persons either within or outside of the Geo- 
logical Survey. | 


| July 17, 1945, to date: 


Under: the general ‘administrs ative supervision. of the Chief, Division of Field . 


| . Equipment, performs the following : : 
i. Acts as chief of the Research Section, which desiand develops, evaluates, a 


inspects, and tests special equipment: used in topographic mapping * * *, 


2s Collaborates with any Geological Survey employee whose idea or suggestion 
. regarding improvements in instruments and. equipment has. been approved for | 
- development by the proper. authority, offers the benefits of his knowledge, ex: 7 
. ‘perience, and facilities to the idea or. suggestion submitted - BO a as 3 . 
From December 15, 1943, to April 10, 1945, Mr. Buckniaster’ s time 
was primarily océupied ‘with the Map a Control. Evaluation Sub- 
section, leaving: little time for work with the Technical Research 
Subsection. His duties: were. concerned with the method of recon- 
“naissance mapping known as the: “Tri-Metrogon System.” As pointed 
out by the Acting Director, the activities of the Tri-Metrogon Unit. 
of the Survey. were Gianeed: by the Army Air Forces, who desired. 
| the production of. small-scale reconnaissance maps, chiefly of foreign. . 


areas. : 
2. Comune THAT “Assien ment IS NOT Requirep 


( 2) The claim that Denartnciidl Order W 0. 1768 is invalid. _The . 
portions of Departmental Order No. 1763 which require an assignment 
to the Government of inventions made after November 17, 1942, by 
employees within the general scope of their governmental duties, are 
as follows: : 


3 Hach. employee of this Department is * * * yequired to assign 
to the United States, represented for this purpose by the Secretary of the In- 

terior,. all rights. to any invention made by the employee: within the general 

' Scope of his governmental duties. An invention will be considered within the . 
general scope of the governmental duties of an employee (1) whenever his . 

- duties include research or investigation, or the supervision of. research or in- . 
ae vestigation, and. the invention arose in the course of such research or investiga- | 
-. tion and is relevant to the general field. of an inquiry to. which the employee was |. 

- assigned, or @) whenever the invention was in “substantial degree made or. 
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developed : through the use. of Gover nment facilities or finaneinas or on Coram: 
ment. time, or through’ the. aid of Government information not available to une ° 
public. : : | | 


Opinion of Octobar 30, 1949, 58 T. D. 1685, explained ihe leet ere ia 


for the order, which was then ander consideration, pointing out-that 
the Secretary was authorized by section 161. of ihe Revised: Statutes ~ 
(5 U. S.C. sec. 22) “to prescribe regulations, not inconsistent with 


law, for the government of his department, the conduct of its officers : : un 
-and clerks, the distribution and performance of its business, and the 


custody, use, and. preservation of the records, papers, and property 4 
_ appertaining to it”; that the proposed order was such a regulation; — 


that it was not inconsistent with law ; that.the provisions of the order _ = 


making the assignment of certain. inventions a condition of employ- 


ment and part of the contract of employment are within. the Depart- 


ment’s rights as interpreted. by decisions of the courts. Nothing has 
| occurred i in the more than 8 years’since the opinion was approved by e 
the Secretary to cause me to reach a: different conclusion, 


- (b) Lhe claim that Order No. 1763 does not apply.to the. invention -_— 2 
one most of the development took place while the inventor was on - 

| annual leave or leave without. pay. —For. purposes of this discussion, 
it is- assumed that the invention was within Mr: Buckmaster’ S regu- a 


& larly assigned duties, and that it~ was developed while he was on ‘3 
leave, points to be decided later in this ‘pun. Section 5 of oe ae 
No. 1763 pr ovides, in part, as follows: | | 


| This Order. shall ‘be a condition of ‘employinent ‘of alk snipley oe: of: the sone ae ne 
“partment of the Interior and sfiall be effective.as to oo mens made. during” ae ae 


«the period. of such employment after this date. * - [Italics supplied.] _ 


An employee of the Federal Government. does not cease to be a A 
employee when he closes‘his desk -at. the end of a ‘day or to goon 
leave. » If the leave is annual or sick, he receives compensation, earned 


. during his working time. If he is.on leave without pay g eranted by - 
- his: employing agency, he has. the right to return to work when. his. 


leave terminates? He’ ‘retains his civil-service status, and: can trans- . 


fer to other agencies ‘without a new appointment: : He can be pro- 


moted: or transferred. to another job, as was Mr. Buckmaster: ‘during i. 


, a the. period. awhen. he was on leave without pay, when he was trans- _ | 


pt ferred on July 17, 1945, from the ‘Alaskan Division to the Division _ 

of Field Equipment. ik portion ‘of the time spent on leave without _ 
“ pay, up-to 380 days, is credited toward automatic ‘promotions under | 
the: Ramspeck Act: (act, of August 1, 1941, 55° Stat. 613). Persons 

on leave without | Taye are. “employed 3 in the executive branch of the: — 


i 3 There are eiristg ‘exceptions to See eee relevant to this case... ae 2 


7 ot 
-“ 
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oF ederal Government” insofar as the prohibitions and restrictions of 
the Hatch Act (act of August 2, 1939, 53 Stat. 1147) relating to politi- 


- cal activities are concerned. In view. of: this accumulation of evi- — 


dence that a person on leave, whether annual or without pay, is in 
the employ of the Federal. Government, there is no doubt that Mr. 
Buckmaster’s invention was made during his period of employment, 
within the meaning of Order No. 1763. 

The courts have consistently held that an employee cannot cir- - 
- cumvent a contractual obligation to assign to his employer an inven-- 
tion within the scope of his duties by developing it in off hours or 
while on leave. In Yoledo Machine & Tool Co. v. Byerlein, 9 F. (2d) 


979 (1995), the Sixth Circuit, a Circuit that. is exceptionally strong 
~. on patent matters, held that an employee working for. an annual or — 
monthly salary under. a contract “to devote his entire ‘time and at: ~ 
tention to his duties * * = and to assign any ideas, patents, or 

. patentable features eS pertaining to their line of product” 


 tohis employer was ieee to assign an invention. developed at night: 


2 2edn Mississippi Glass Co. v. Franzen, 143 Fed. 501 (C. C. A. 3d, 1906), 
the court similarly required an employee who. experimented | in the — 


7 Company laboratories at midnight to assign to it an invention result-_ 


= ing therefrom covered. by his contract. of employment. In. United - 


States v. Houghton, 20-F. (2d) 484 (1927), aff'd Houghton v. United ne 


States, 23 F. (2d) 886 (1998), cert. denied 277 U. S. 592 (1928), the | 


| court, indicated that an employee of the United States. Public Health © 7 


- ; ie Service who was directed by his supervisors to find a rodenticide with 
Eee certain, characteristics was fide satan to oe the invention ae ee 


ee ; been developed-¢ on. annual. leave? 


Thus, Mr. Buckmaster was an employee ot the Federal Govemaent | 


_ can of. the Interior Department when: he made his invention, and a8 7 


Order No. 1763 is applicable thereto, 

(c) The claim that the invention is not related to Mr. Buckmaster 8 
assigned duties.—It was held in opinion of July 14, 1944, 58 I. D. 731, 
that Mr. Buckmaster’s duties under his job sheet in effect from Au- 
gust 10, 1942, to August 14, 1944, required research and investigation : 
into the déveloprent of new: inbthods and devices used in. unique ~ 
photogrammetric: activities: involved in the compilation of aerial: 
photographs. From August 14, 1944, to July 17, 1945, Mr. Buck- 
- Yaaster. was in charge of a technical research section. responsible for — 

| oe ile aaa ue and pera of Bre and instr uo 


3 To: Gaeta are Searth noting in ineenon with this case, (1) certiorari was denied by 


_ the Supreme. Court in 1928, only 4 years before its decision in the Dubilier case (289. UL S.. & - 
~ 178) ; (2). the Public Health Service had no order conpenponding to- No. 1768 ‘Duy relied i we 


entirely upon its common-law rights as san employer. 
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merits for: specific mapping ‘requirements. “Sinde ihe Single Piisin _—_ 


- Stereoscope. was reduced to practice in April 1945, and the invention . : 
_-was therefore “made” by that time, it is unnecessary to consider the | 


: tion. 


In both positions, ‘Mr. Sp isea ies was ‘pequized to engage In or. 


relation between Mz. Buckmaster’ Ss subsequent: duties and the 3 inven- i ; ne - 


supervise. research connected. with mapping devices, limited inthe 


first: instance to aerial photogr aphy, even though ie may have been | 
able to spend little time on these activities. The Single Prism. Stereo- 
scope; in the words of the Acting Director of the Geological Survey; 


“permits easy and rapid. attainment of stereoscopic views from any ~ 


‘i EDS: of paired aerial photographs.” ~The invention. is, therefore, 7 
“relevant to the general. field of an inguiry to which the employee he . 


assigned. ” yas | ee | 
Inasmuch as Mr. ‘Buckmiaster’ S: diitiaa’ ‘contetiplated the ‘devélop- cane 


- ; : os ; ment of devices such as the present invention, and the instrument. can as 7” | 
- ‘be used in connection with Mr. ‘Buckmaster’ s mapping: cwork, it: cannot a 
pe said that it did not arise in the course of his investigative : and-re- 


- sear ch duties. As emphasized above, a. Federal employee does not, a 
cease to be one when he leaves his office for the day. _ 


 -. Itas immaterial that, as pointed out by the Acting Dinceor the age 
< majority of Mr. Buckinaster’ s time during the inventive period was ~ 


: ‘ _ Spent on office techniques rather than the development: of field devices, e ae os 
of which this invention is primarily an. example. .The inventor’s job. 5 


i? descriptions: do not differentiate: between the two types of research, and ~ a Dis 


2: ‘the. mere fact that certain: work was more pressing during an emer- 


gency period does not relieve him from the. responsibilities of. his ie 
- regular duties. . Accordingly, the invention, which is directly related Oe ie. 8: 
to Mr. Buckmaster’ s assigned « duties of research and investigation, arose = 


in the course of such research and is relevant to the general field of | 
| his assigned 1 inquiries, 1s ‘requir ed to be assigned to the Government. . 
However, even if an assignment were not required by. reason of the 
nature of Mr. Buckmaster’s duties, Or der No..1763 would require an 
assignment. because the reduction to practice by the Division of. Field: 
Equipment and the construction of several models for the: ‘Geological 
Survey was a substantial development of the invention on. Govern- _ 
ment time, with. the use of Government facilities. Mr. ‘Buckmaster’ Ss 


- subsequent. construction of a model on his own time and at his own 
expense is not relevant. to the question of title, which must be deter- mca 4 


vag mined as: of the time the invention was ' nage 


Faux g, Cie - 
| Acting Solicitor. 
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es onro: WILLIAM cEIST: | 
A-24220 Pe cs “Decided May 8, 1916 - 


| | Homestead Entry—Residence Requirements—Second Entry. 


Failure of an entryman to meet the residence requirements of a homestead ee ee 


As not excusable, so as to entitle him to make a second -entry, where such 
acs failure. is due to. the fact that his occupation asa paleontologist in a uni- 
-yersity prevented him from residing on his entry. “Such failure to. reside 

is excusable, however, ‘where caused’ by the entryman’ Ss engaging in military | 

oF defense work. under the Army engineers 3 in. time of war. ee ne Aa 


= Homestead Entry—Second Entry. 


An entryman who is entitled to 2 years’ credit’ on ‘residence because of ailttary 


 “gervice may be permitted to make a second entry, although he never resided 7 


on. the homestead during the life of the first entry, if he was pr evented from 
residing on the land during the fifth year of the original ee by reason 
we of employment, in cere tate defense work. _ 


APPEAL FROM THE GENERAL LAND OFFICE 


| “On April 6 1939, ' ‘Otto William Geist made homestead. entry, F aire 
- “banks 04097, én lots 1, 2:3, and 6, sec. 7,T.18., R.1W., F.M,, Alaska. - a 
He relinquished - the entry on. April 13, 1944, and: filed an application — 
to make a second homestead entry on. the same land. By decision of = _ 
June By 1945, the. Commissioner, upon the basis of'a field examiner’s. 


report, “held that Geist was not entitled to the benefits of the second in 


eae homestead entry. act of September 5, 1914 (88 Stat. 712; 43 U.S.C. | 


_ “sec. 182), because he had not shown, as the act: provides, that he had 
lost, forfeited or abandoned. the entry “because of matters beyond his 
‘control. : ‘The: decision also stated that the application was defective 

in that it was in conflict: as to lots’2, 8, and 6 with the 80-rod. and 


- 160-rod._ shore-space restrictions (32 Stat. 1028; 48 U. S. C. sec. 871; 
43 Code of Federal Regulations TIT), and would be subject t to 


3 ‘rejection: for that. reason as to the last- described lots. oe 
The field examiner reported that the applicant. was. employed at 5, 
- the University of Alaska during the following periods: In 1939, from 
July 1 into October; in 1940, from May 1 into ‘December; in 1041 


- from. May 15 ‘to December. 4; and in 1942, “from May. 15 to Ji anuary 
81, 1948. ‘He further reported. that. Geist lived at the dormitory on 
the campus of the university and continued. his work at the museum 


and in the field; that his field trips were seldom over a day long : and. 
that he almost invariably returned to the university by early evening; 


that his homestead cabin was about 1 mile from the buildings housing — 


‘the university, about a 20-minute walk from the homestead; and that | 
during periods when not employed by the emery he worked at ee 


the American Museum i in N ew York. 


Tae ca tee nee See OTTO WILLIAM GEIST ee a) eee 


May 8, 1946 


 Gilbest- Monroe has filed a protest against Silowanes of Geist’s 


ad “entry. on the ground that the latter did not prove up on his saa and _ bys = 


‘ that, there is no reason to believe he will do.so in the future. , 
It seems from Geist’s statements and letters from others in ee ae 


: oe his appeal that he i is a paleontologist and was, when World War _ a 
IT broke out, engaged i in searching for and collecting fossils for the 


eee University of Alaska and the American Museum. ‘He attributes his - - 


failure to comply with the requirements. of residence and cultivation | 


on his former homestead to his professional field work inthe summer = 
and laboratory work in the winter which he says he could hardly a 
~ abandon by reason of ethics, and to 18 months’ service for the Army — 


_ engineers in national defense work 3 in building aroad. He stated that. — 


- he was solicited to go to work on the road. because of the shortage oc 
| laborers, but that when the road was finished he was unable, despite _ 


attempts on his: part, to obtain a release to. fulfill his obligations on 
the homestead “during the last chance I had left to do so”; ; that while 


he was working for the Army engineers he was released to work for 7 


the Governor of Alaska at Nome because the work he had to do was 
et semi-Army work to take care of the Nome A. T. G. Quartermaster and ‘ee 
Ordnance supplies; that the engineers. released him to Major Marston 


who wanted him for half a year; that he can ‘at any time be released. 2 

as his 6 months’ work was finished over 7. months UO, but in. the a. . 
“meantime, while awaiting the approval. of: his second. entry, he has 
continued the work; that he could have quit the “Army” engineers at = 


any time, but if tie. had done so he would have been: “blackballed” 
and could not again get work in Alaska. - | | 
- The applicant’s letter is very. vague and jadennis: as. to the periods 
in which he was employed by the Army engineers and as to the reasons” 


_ why his previous work with the university would have prevented com- : 7 
- pliance with the homestead-law réquirenients. Howéver, his applica- | 


2 tion for second entry states that he started work for the Army en- | 


: gineers on February 15, 1948, and a letter dated July 97,1945, from a 


_ the Major of the Corps of Rnginesrs) in charge of the eonsteuction of 


oes the military highway, commending the applicant for his valuable Bue 6 
services, states. that his acquaintance with Mr. Geist began. in the 


a summer of 19438, and that he employed him in 1943 and 1944,. The | 
letter also eonfene the statement of Geist that he sought to be re- 


Hak aed leased from. the work but was refused, and that he was: released to 
Rete Alaskan Territorial Guard in July 1944, | 


The homestead: law requires residence upon the entry for. a on ee 
: of 8 years and cultivation during the second and third years and until. _ 

final proof is made; 5 years from the date of entry are allowed for 

_ making final proof (Rey. Stat. sec. 2291, as amended; 48 U.S. C. sec. 


7 7 — oe epelant therefore had until April ia 1944, to show on : oe 
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ance 5 with the law. The fac is ae ew aver. that. up to ‘ikinigey 15, | 


> 1943, when he went to work with the Army. engineers and when only | 


slightly more than a-year remained for meeting the homestead re-" 


| quirements, Geist had not resided upon his entry or cultivated it. It a 


also appears clear that. his failure to do so was not because of matters ~ 


- beyond his control, He did not commence work at, the university until 


le after he had made his homestead entry, and it does not. appear im-— 


possible that he could have resided on his entry during: the periods of 
his university employment. If his work was incompatible with his 


—.- - proving up on his. homestead, nothing. shows that he could not have 


reasonably foreseen this at the time he accepted his university posi- — 
_. tion. Tf in the free exercise of: choice he elected to undertake work. 

which would prevent his complying with the homestead requirements, _- 
it cannot be said that the loss of his entry because of such noncompli- = 


ance was due to matters beyond his control and that he is, therefore, __ 


entitled to make a. second ennry. Unless there are factors which would 
relieve Geist of the. 3 years’ residence requirement, then us rejection 
of his application : must be affirmed. 
_. Such factors are presented ; In a. letter to the Department dated April 
ir 2, 1946, from Delegate E. L. Bartlett. This letter reveals that appel- 


| *-Jant served in World War 1 and sets forth the following outline of | 


his service as “furnished. ae a the War pepe from 


ae their official records: aan 


Otto 8. Ww. Geist, ASN 900060, enlisted: in. Enlisted Reserve » Corps awd reported. 


, on June i, 1917, at Kansas City, Missouri ; reported for. active ‘duty | September 
E 4, 1917: honorably discharged October 12, 1919, at Camp Pontanezen, France, to 
: reenlist ; served as sergeant in. Motor Truck Company 548, Motor Supply Train - 


. 428; reenlisted October 13, 1919,. at Brest, France; honorably discharged Octo- 
ber 12, 1920 at Camp Grant, Iinois; sergeant, Second Company, Quartermaster | 


| Corps, part of organization of. aa en Washington, D. as : served as: ser- ? 
- geant throughout. war. os 


- Under section 2305, Revieed i Statutes, as: , ainended (49 Stat, 491; 43 13° on 


et U. S. C. sec. 272), a the act of February 25, 1919, as amended (42 : 
Stat. 1067; 43 U. S.C. sec. 272a), a ome settler’ is entitled to 


- : deduct, froin: the residence ‘requirements the period of his service in - 
_ the Army, Navy, or Marine Corps during World. War I, but he is 


not entitled to a patent, unless he has resided upon, . improved, and — 
cultivated his homestead for at least a year after he commenced his _ 
‘improvements. Under regulations of the Department, a soldier with _ 


19 months or more of military service is required to reside on the land a 


-at least 7 months during the first entry year (43° CFR 181.2), and 


. for the purpose of computing periods of service World War I is. 


- considered as having commenced on April 6, 1917, and ended March 8, 
1921 i. CFR. Sl: oe It appears that appellant had more than 3 ae 


a, = ~ INVENTION—PLOTTING MATHEMATICAL CURVES _ = 


M ay 8; 1946 


years of active service. a was, ‘therefore: coed ia eae on i his: 


entry for only 1 year (7 months if he availed himself of a full. leave 


of. absence under. section 2291, Revised | Statutes, as amended; (43 
U.S.C. sec. 231). 


At the time aopeliant went to ork for the ro engineers, he i 

~  eould still have met the. residence requirement since over a year re- rr ae ee 
‘mained of the life’ of his entry. The question then is: whether his. a 
- failure to do so was due to matters beyond his control as distinguished ©. 


from his previous failure to meet the residence requirements. ‘The 


Department takes the view that it was. Work required by military - 7 


, necessity and essential to national defense in time of war seems clearly 


to fall in a category different from an. ordinary peacetime. pursuit. . os 
.. In the circumstances disclosed here, with. appellant practically re- 
: quired to engage'in such work. and at places away. from his entry, - : 


| the Department. considers that he was prevented from meeting: his 


. residence requirements because of factors beyond his control and that, 
the is entitled to a second entry under the act of September 5, 1914, — a 
supra. That act, being remedial in character, shouldbe. Uiberally con- ne 


vs strued and applied. Ruth Morrow, 47 L. D. 344 (1920). ee. 
As for the conflict between appellant’s application and ihe 80- rod 


_ ‘aud 160-rod shore- -space restrictions’ (act: of May 14, 1898, as amended ; aa 


82 Stat. 1028; 48 U.S. C. séc. 87 1), the Department's policy on shore: = : 
space reserves has been revised since the Commissioner’s decision. . iy, teat tee 


accordance with this policy, approved February. 96,1946, claims in _ 

conflict with the 80-rod reservation will be allowed if a field oo 7 
gation shows such allowance ‘to be desirable. Burt: Miah A | . 24068, 
decided March 8, 1946, (unreported), 


_ - In light of the new facts disclosed on the copes the aot of the eo - 
| Commissioner is reversed and the case rermanded for —— in vEaee 


accor dance. with this decision. arene s a 1s denied. 


Oscar L. ame ; 
8 Onder Secretary. 


INVENTION OF DEVICE FOR PLOTTING MATHEMATICAL CURVES — 


Order No. 1763—Governmental Duties of Bmplayee—Government' Right | 
| to Use Invention Under Act of J une 25, 1910, as Amended. 


‘The: invention. of a Device for Plotting Mathematical Curves is not a part: of | 
the work of an electrical engineer whose duties. consist. of making. ‘lay-out. 


and arrangement drawings of electrical. ‘equipment from data supplied by. ee 


others, and is not relevant to the general field of his assigned inquiries. © | 
An invention made on his own time. without the. use of Government. materials, 


financing, or information not available to the public, and not in the course a 
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of pdeietied duties of usage or investigation, by an cieetieal engineer em- 
ployed. by. the Interior Department, is not required. to be assigned to the 
- Government under Depar tmental Order. No. 1763 of November 17, 1942. 
Whether or not an inventor employed by the Interior Department, who makes 
an invention while so employed, files a patent application under the act of 
7 March 3, 1883, as amended. (35 U. S.-C. sec. 45), the Government is immune 
 - from suit-for the ‘use. of the invention -and-is prohibited: from.paying him 
royalties for its use under the act of June 25, 1910 (36 Stat. 851), as amended 
by the act of July 1, 1918 (40 Stat. 705 ; 35 U. 8. C. sec. 68). 


Meare a ne Max 8 1046, 


THe Srorprary OF THE Tarrenion. : , 
My Dear Mr. Secrerary : My opinion has been requested concerning — 

- the relative rights of the Government and the inventor in a Device for 
‘Plotting Mathematical Curves invented by Samuel Fingerman,. Jr, 
an electrical engineer —— by the Bureau of Reclamation at: Den- 
ver, Colorado, fits : 

. As an electrical engineer in the Electrical Design Section: Electrical 
"Engineering Division, of the Branch of Design and Constriiction, Mr. 
Fingerman is assigned the duty of making lay-out and arrangement 

‘drawings of the station. electrical equipment from field data, re- 

_ quirements. and related information ‘supplied by others. . Improve- | 
~ ments or changes in lay-outs are made when recommended by stiper- _ 
visors, or when the need for such improvements or changes is indicated 
‘by past experience. Without determining whether Mr. Fingerman’s 
duties involve research or investigation, it may be stated’ that.the 

invention is not so related to his assigned duties as to require its 

assignment to the Government under Depetanental Order No. 1763 - 


| of November 17, 1942. 


_ A Device for Plotting Mathematical Gasrees isa ‘ool of Mr. “Winger- 
man’s profession, just as aslide rule; or an instrument of measurement, 
might.be. Its usefulness is not unique to electrical engineers, but 
extends to any person whose work includes the plotting of mathe- 
matical curves. Its invention was no more a part of his work than the 
invention of a new pencil is the work of an attorney. Accordingly, 
even though the perception of the utility of the device may have 
_arisen contemporaneously with the performance of Mr. Fingerman’s 
duties, it cannot be said that the invention arose in the course of 
assigned duties of research, or that it was relevant to the general field 
of an assigned inquiry. (Opinion of J anuary 18, 1945, 591. D. 12.) 
The device was conceived and developed in Mr. Rinsernan? s home, 
at his own expense, without the aid of information. not available to 
the public. Since it did not arise in the course of assigned duties of 
| esearch or investigation, and was not developed through the use > of 


~ a 


1 
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Coa facilities < or financing, or on Government Fine’ or thr ough 


the aid of Government. information not available to the public, it was” 
not made within the general scope of the inventor’s. governmental 


duties, as. defined in Order No. 1763 of November 1, 1942, and 1 is S not : tesa 


required to be assigned to the Government. | | 
Since Mr. Fingerman does not desire to have his patent. pplieaton | 
| prosecuted under the act of March 3, 1883, as amended. (35 U.S.C. vo 
sec. 45), it is unnecessary to determine whether the invention is liable. 
~ to-be used in the public interest. It should be pointed out to Mr. | 
Fingerman, however, that whether or not he proceeds. under that, act, , 
the Government may use his invention without accountability for 
| royalties, pursuant to the act of June 25, 1910 (36 Stat. 851), as 
amended by the act of July 1, 1918 (40 Stat. 705; 85 U.S.C. sec. » 68). 
For ary see poe M-24399 of sean 96, 1946. : 


“Furr. Ss: Conny, 


_ Acting Solicitor. 


- PAYMENT. OF EXPENSES INCURRED THROUGH THE DEATH OF A. 
GOVERNMENT OFFICER 0R EMPLOYEE PERFORMING OFFICIAL 
DUTIES IN A TERRITORY OF THE UNITED STATES 


Costs of Preparing the Remains oF: a | Deceased Government Officer or : Em- 
ployee. Include Costs of Exhumation—Performance of. Official: Duties — 
in a Territory” of the United States Does Not. Depend on the Place. 

Where the Officer or Employee Was Hired—Alaska Road Commission. 

| Under the act of July 8, 1940 (54 Stat. "743; 5 U. 8. C. sec. 108a), the head: — 

| of an executive department | may pay not. only the costs of transporting: 
the. remains of a deceased Government officer or Suplesee but also those of 


. “preparing the remains” for transportation. | . 
Under the act. of July 8, 1940, supra, the costs of cpeepaniny the remains” - 


of a deceased officer or employee of the Government include the costs of 
exhumation. A contrary. conclusion would defeat the purpose of the 7 


statute, 
The act of July 8, 1940, supra, as’ well as. Executive see No. ‘8557 of Sep-. 
tember 30, 1940. (5 F. R. 3888), applies. even. though a Federal. officer or 


employee was hired or rehired in a: Territory or’ possession of the United. sare 


_ States,. since the act presupposes merely “performing official duties: in a 
Territory or possession of the United States.” | 
‘The language of Hxecutive Order No. 8557, . supra, “while on assignment to 
a post outside the United States” is identical in meaning with the statutory . . 
- language: ‘while per tornne official duties in a Territory. or possession of 
_ the United States.” : - 
Considering the purpose: of ‘the act of July 8, 1940, supra, it must be ‘Assumed 
that the President, ‘by issuing Executive Order No. 8557, did not intend to. 
— limit the ODE of that. ‘statute. | | 


| 9398405219 
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‘To THE » Dimecror, Division OF 2 Taaeanonted AND IsLAND PossEssIONs. 
_ Reference is made to Mr. Silverman’s memorandum dated March 22, | 
4 concerning Gerald Kemp, an employee of The Alaska Railroad, “who: 
_ died in Alaska and was buried in Fairbanks on February 9, 1945. 
In his submission, Mr. Silverman states that at the time of Mr. Kemp’ S. 
death the United States Commissioner at Fairbanks notified his 
: family and asked their advice as to funeral arrangements; that cer- 
tain information as to cost of burial was transmitted to the family 
at its request but no further word was received and the employee 
was buried; that it now appears the family wishes to have the remains 
| shipped to. his home, presumably in Alabama but possibly somewhere | . 
else in the United. States. Mr, Silverman. also informs me that Kemp | 
was originally hired in Seattle but that later he entered into a new 
contract.in Alaska to avoid being dismissed under reduction-in-force 
procedure... On. the basis: of these facts, all opinion is a on 
the following questions: . 

1. Does The Alaska Railroad have eae to pay expenses of 
exhumation incurred in connection with the return of the remains | 
oft ee ‘of its eriployees tohis home in the United States? _ a 

. If the expense of exhumation is not a permissible expense, could: 
Nn. heater be mace whereby the family would undertake pay- 
ment... for. exhumation, and the Railroad assume actual cost of 
| transportation? we | | 
8. Does the. fact. that ihe dees employee was hired j in da to 
work i in, Alaska, although his home is in the United States, preclude 
application of: the benefits. of the act of J uly 8, 1940, to his case? 
It-is my opinion that. the rt question: should be Gace in . the 
affirmative. | - 
_. The'act of July 8, 4940 (54 8 Stat. 143: 5 U.S. C. sec. 408a), Pere 
that, : ‘n case any sivilian officer or. employee of the United States 
dies * * #- while performing official duties in a Territory. * * * 
of the United States, ” the head of the executive department concerned | 
is authorized to pay the expenses of “preparing” and transporting to 
‘his home the remains of such officer or employee. The legislative | 
salle of the act * ‘does not. throw ay ent on the: aE ‘of the: 


. 10 he ee of. ‘July. 8, 1940 (54° Stat, 743; 5 wv 8. c. sec. 108a), was. uadvbatieed as 
Senate bill, 8. 3899. On the legislative history of this bill see 86 Cong. Ree., parts 5-9, pp. . 
5296 ‘(bill referred to Senate Committee on Expenditures in the Executive “Deparimentsy,” 


6025 (bill reported back), 7009 (bill passed in Senate), 7251 (bill referred to House Com- . 


3 mittee: on. Expenditures. in. the Executive Departments),. 8907. (bill reported back), 9129— 


- 9130 (bill. passed in House), 9248, 9249 (bill examined and signed), 9308 (bill presented 
to President), and 9310 (bill approved by President), See, also, 8. Rept. 1604 by the 


- Committee on Expenditures in the Executive Departments, which reads as follows: 


“The provisions of 8. 3899 were prepared by the Bureau of the Paenee after r lengthy 
2 Study, ang are in accord with the program of the President. , : . 
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term ‘ preparing.” ection. 6 of Executive Order No. 8587 ef Septem: 
ber 80, 1940 (5 F. R. 8888), which constitutes the regulations issued a 
by the President, defines “Preparation of. Remains” as follows: 
_ The costs of prepar ation of remains allowable under section D OL these reguia-_ | 
tions shall include all the ordinary .costs of embalming, cremation, necessary 
clothing, and a. casket. or container suitable for shipment to the place of inter- , 
- ment. There shall. also be allowed’ any expenses necessarily incurred in comply- — 
ing with local laws and laws at the port of entry in the United States relative - 
to the preparation. of dead bodies for transportation and burial... 


In including embalming, cremation, necessary clothing, aud a suit 
able casket or container, this: definition does not exclude further meas- 
ures related to the preparation of remains, even though they are nob 

| specified in the regulation. While precise authority on the point 
is lacking, a reasonable interpretation of the term “preparing” the 
remains clearly suggests that it includes the costs of exhumation. 
_ In many instances in which an officer or employee of the. Government 
performs official duties abroad, many weeks, if not months, may pass" 
until the next of kin of the deceased can be reached and until they 
~ can decide whether the remains of the deceased shall be returned - 
to the United States. and tf so, where the interment shall take place. 
In these instances, the only measure which may and which, under‘locat : 
| statutory or pou health provisions of some States, must ‘be taken : 





“The parpone ae this bill is to authorize the United States to pay certaiu expenses. ; 
in cases of death of civilian officers and employees of the Government while they are 
in a travel status. away from. their: official stations in the United States; or in other . 


words who are ‘on the road,’ or. while ‘they are performing their. duties. in’ foreign, = 


countries, or in Territories. or possessions of the United States, or while. -they.are travel- 
ing to or from: such places. -In such. cases the head of ‘the department, independent 
establishment, ete., concerned. is authorized by section ad under regulations to‘ be pre: - 
scribed by the. President, to pay from the: appropriations available for the activity: in 
which: the officer or employee is engaged (@) the expenses of preparing and transporting : 


-his remains to his home or official station or. to any other. place as determined by the ‘ 


. head. of his. department,- and (b) the traveling expenses of his dependents, including - 
_ expenses of packing, draying, and transporting household effects and other personal 
: property, in returning to his former sar ak ‘or to any other place as determined by the 

- head of. his department. _.. 

“Tt should be. noted, however, that section. 1 does not auttiorige: the payinent’ of 
burial expenses, nor does. it authorize the payment ‘of the traveling expenses of depend- 
ents in returning home in cases where the death of an _ or ' employee occurs while 

- he is in a travel status in this country. . B 

“The absence of. the authority which would be provided. by: this: section aia 
resulta in. great hardship to members of the. families of: low-salaried | officers and em- 
ployees who die while performing: official duties in foreign countries, or in Territories or 
possessions of the United States, or away from. their permanent ‘stations in the. United 
States. There have been many pathetic instances where families haye been left. stranded. 


~ in foreign countries, and where they have. otherwise been put ‘to heavy expense. 1 


seems that the Government is. niorally obligated to bear the expenses: of returning | to 
their homes the remains, families, and effects. of such officers and employees... Section A 
of the proposed bill - would eliminate such unfortunate situations. — 
“Section. 2 provides. that the expenses authorized to be paid by the bill may be paid 

_ even though the deceased was temporarily absent from duty. at the time of his death... 
7 “Section 8 } provides that the bill is to become effective 60 cays: after the ante of its” 
enactment. eae : 
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in the meantime is that of burying or cremating the deceased. Such | 
a disposition ; is a temporary measure and 1s in no sense a.permanent 
burial or interment. Consequently, it is my opinion that the term 


“preparing” the remains of the deceased includes the exhumation. 


. which in cases of this sort is nothing more than the final step Roceeeary | 
in preserving the body prior to transporting it. : | 
This conclusion is fortified by the legislative history. bE the act of 
July 8, 1940, supra. The purpose of this act has been described in 
S. Rept.-1604, 76th Cong., 3d sess. (1940), as well as in H. Here 2688, 
76th Cong., 3d sess. (1940),.as follows: 


It is searcely necessary to elaborate upon the extreme hardship that. is im- . 
posed under existing law upon the families of Federal employees stationed. - 
_ abroad who die while serving their country in a foreign. land. Many of. these 
men are in the relatively lower pay brackets and dependent entirely upon.their . 


= salary. The drain upon the slender resour ces of their families in bringing back 


_to the United States the remains of their dead husband or father and the family 
and its household effects is at best a very heavy one. At worst, it may mean 
- that their only recourse is the charity of their relatives or friends. The situa-— 
_ tion is bad enough in times of peace: It is much ‘worse in the ‘Dresent chaoue 
state of. affairs abroad, - 
The purpose of the act set forth in this sueeueaes sould be ietanted 7 
if in the case under consider ation the relatives of the deceased should 
be: required to bear the expenses of exhumation in order to have the 
remains of the deceased employee returned to: ‘the United. States at 
the expense of the Government. Sag . 
In view of my answer to the first question, it. is s unnecessary to ¥ 
| answer the second. 7 | 
‘Tt is my opinion that the third question should be answered in 


' the negative. - 


The fact that the contract of epee or eine Hania 
“was made in ‘Alaska. does not preclude operation of the act of July 
8, 1940, supra. It is true, as Mr. Silverman points out, that Execu-. 
tive Order No. 8557, supra, refers to the death of a Government 
employee “while on assignment to a post outside the United States.” 
It is my opinion, however, that. this phrase does not necessarily mean 
hiring or stationing in the United States. If there exists any doubt 
as to the meaning of this language, it has been eliminated by the de- 
cision of the Comptroller General in 21 Comp. Gen. 1100 (June. 8, 
1942), 1 in which he holds that the language used. 1n Executive Older 
No. 8557, while different in form, is identical in meaning with that 
 in-the statute (“while performing official duties in a Territory or 
possession of the United States”). The statutory language clearly 


- covers the case under consideration. A contrary conclusion would 


lead to the result that Executive Order No, 8557 restricts the appli-. 
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Seaton of ve act of July 8, 1940. It can be safely nae that the E 
President i in issuing this Executive order had no such intention. 


‘Furr 8. Conny, © 
Acting Solicitor. 


a - DOROTHY BASSTE ET AL, “APPLICANTS a 
MARY rT CHAPMAN AND HARRY WM. KIRCHNER, PROTESTANTS 


AROS Decided May 15, 1946 


| Oil and Gas Leases Applications Compliance with Regulations. 


Applications for noncompetitive oil and gas leases under the Mineral Leasing 
Act, which were. rejected for failure to comply with new requirements. in, 
regulations published in the Federal Register on the day the applications 

were filed, were entitled to reinstatement. as of the date of filing where the. 

a applicants: were unable reasonably to acquire actual notice of the new regu- 
lations and presumably would have complied with the new requirements, 

and. the practice in other land offices: was merely to suspend defective 

“applications pending compliance. _ 


Oil and Gas Leases—Practice—Right of Protestant to Notice of Appeals, 


A junior applicant. for an oil and gas lease i is not entitled to notice and hearing 
with respect to. departmental proceedings which adjudicate the rights of a- 
prior applicant, since he gains no rights by reason. of his pepucaron unless 
and. until the prior application is. finally rejected. a 


Oil and. Gas ‘Leases—Applications. 


An application for an. oil and gas lease which states that the: applicant has 
no interests, direct or indirect, in other leases or lease applications in the » 
- State should not be rejected for falsity merely because it may appear that . 
the applicant. may intend, by. assignment or operating agreement, to. turn 
7 the lease over to some > oper ‘ator. or other person for ei a 


“MOTIONS FOR EXERCISE OF SUPERVISORY AUTHORITY 


“Taree. Bassie, Minnie Mae Hefner, LaRue Dye, J.E. Dye, anid 
Lillie Dye, filed applications for noncompetitive oil and gas leases . 
on July 14, 1944. Their papers were in order but they did not pay 
at the time of filing one-half of the first. year’s rental as required by 
new departmental regulations published in the Federal: Register on 
the same day (9 F. R. 7859; 483 CFR 192.16). For this reason the 
acting register rejected the applica one on. July 18, 1944, whereupon 


| applicants promptly on July 26 tendered the required amounts, stat- . ene 


ing that they had just learned of the new regulations. In the interim, 


Mary I. Chapman had filed, on J uly 20, application Buffalo 038990, - 


_ which conflicted with all of the previous ‘ae applications, and. Harry. , 
7 M. Kirchner had. filed, on July 22, apEnawon Buffalo 038994, ‘which | 


tod 


—236—t DECISIONS OF THE. DEPARTMENT OF THE INTERIOR. [59 IL ‘Dz 


| conflicted with those of Bassi, Hefner, and Lille Dye. Both n Chap: | ad 


man and Kirchner paid the required rental. . 


_. Upon appeals from the register’s decision by’ the first ae ‘appli- _ . | 
- cant the Commissioner, i in a decision approved by the Department — 
on October 11, 1944, directed the reinstatement of their applications 


as of July 26, subjects to prior intervening applications. ‘Upon mo- 


tions for es the Department modified the decision on May 12, 
1945, to direct reinstatement as of July 14, 1944, the date on which the | 


| ‘appliatone were filed. The decision of May 12 rested upon the | 


ground that although applicants were chargeable with constructive .— 


notice of the new regulations, they had no actual notice of them and 


could not reasonably- have sequined: knowledge of them, since the 


regulations were published. ‘at a point far from where applicants 
lived on the same day as that on which the applications were filed. | 
They presumably would have paid the required rental at the time of | 
filing if they had: known of the new requirement. Furthermore, in 
other district land offices, applications not accompanied by rental. 
- payments were, for a time, not rejected but, suspended so that the 
applicants would have time to make the payments. 3 
_ Pursuant to the Department’s decision, lease forms were sent to and 
- executed by applicants but have not yet been issued by the Depart- 
ment because Kirchner and Chapman have filed separate protests — 
against issuance of the leases and reinstatement of the applications as — 
of J uly 14, 1944. The protests will be considered as motions for the 
exercise of supervisory power by the Secretary to. review his decision 


of May 12, 1945. 
: be Kironner’ 8 PRoresr 2 


iGrchnee S protest, which is aecred only to the three spplications 
with which his is in conflict, complains that he was not advised of 
the proceedings in adjudicating the applications. He states that he 
was not notified of the “adverse claims” or of the decision of October 

‘11, 1944; that copies of the appeals from the decision were not served 
upon him, and that. copies of the decision of May 12, 1945, were not. 
made available to him until the register was instructed to do so. He 


asserts that his application was marked “No conflicts” by the register 


when it was filed, and that when the Commissioner directed reinstate- 


‘ment of the applications as of J uly 26, his application had intervened 


and his rights to a lease. were established: He asks why his applica- 
tion has been ignored throughout and why his rights have been ad- 


| judicated without notice, without an opportunity being given him 
to present his side of the picture. He contends that he is entitled to. - 


a hearing and that Jeases should not be issued ex parte under. the 
circumstances, se | » Gees ae 
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“Wckehnee S protést is based upon the misappr shesion that ie ac- 


as quired. a right i in the nature of a. vested right to.a lease of which he has © 


been deprived - without notice and heari ing. Section 17 of the Mineral 


_ Leasing Act, as amended. ies Stat. or 4, 876 athe S. Os Sec. 2m), * = 
| vides that— hg ee ha oe | bos | 
ee ete ee the. person first making application: for ‘the lease of any nag not 2 ane) 
| ‘within any known geologic structure of a producing oil or gas field who is quali- . © 
’ fied to hold a lease under this Act. * * * shall be entitled to a preference 


right over others to a lease of such lands without: competitive bidding. 2 oe i 


Carrying out this provision, ' the regulations of the Department pro- 


vide that if more than one application for the same land is filed, “the | see 


applications will be consider ed in the order filed and a, lease granted 


to the qualified applicant first in point of time in filing application” 7 4 


(48 CFR 192.25). Qualified applicants. who filed valid applications. .. 
_ prior to Kirchner’s would be entitled to leases regardless of the merits 
of his, application. - Whether. they. would. be issued leases would 
depend entirely upon the merits of their own case.. Only if their. 
applications should be rejected for some defect. would Kirchner’s _ 
_application be entitled to.consideration. While he had the privilege of — 
- protesting the prior applications under the Department’s Rules. of 
Practice (48. CFR 221.1), since it was not his application that. was 
being adjudicated, the Department was under no obligation. or a to 
advise him of the action being: taken upon the prior applications. — 
3 Kirchner apparently assumes that when these. applications were re- | 
“ jected by. the register and ordered reinstated as.of July 26, his rights - 
became superior by reason of his filing on J uly 99, and. that therefore. 
the modification of the reinstatement to make it. effective as of July — 
~ 14 was in derogation of his rights and should not have been. made. with- 
out notice and hearing afforded to him: This assumption i is erroneous. 


‘ie IN o final decision on the: applications was rendered until May 12, 1945, 
~ since a. timely appeal from the register’s decision and a. motion for 
| rehearing of the decision of October 11, 1944, prevented either decision 


from becoming final (43-CFR O91. 48, (221.50, 221.51, 221.81). There 
-. was consequently no space of time in which Kirchner S rights attached : 


i as being paramount to the applicants’... 


~~ In any event, a copy of the decision of May 12, 1945, was nee avail: o | 
able. to Kirchner; he did file a protest expressing his views of the. case, 


and his. protest. re been given full. consideration here. Thus his’. 

grounds for complaint have all been met. Since no. contention has 

been made by: him that the decision of May 12 is erroneous on substan- — - 
tive grounds and since his protest on procedural grounds has been ~ 


7 shown to be. without merit, there j 1s no reason to disturb a decision. 


Se ee 
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a. 


2, Cxrapacan’ S ‘Prorasr 


7 The ateat filed by Chapinan attacks all five applications on the | 
: ground that they contain false statements in that the applicants declare 
in the applications that they have no interest, direct or indirect, in 
other leases or applications for leases in the same State. Chapman | 
charges that the applicants are merely “filing names” for The Texas 
Company. and are being used. by that Company to circumvent the . 

—acreage- -limitation provisions . of the Mineral Leasing Act. This | 


this: case, although, she then named no company, and it was considered 
in connection with the decision of May 12. The only evidence offered 
by Chapman, however, i is that applicant J. E. Dye is a pumper for 
Texas Gulf Products, and that applicants Lillie Dye and LaRue Dye 
are his wife and daughter, respectively. This is har ‘dly indicative that — 
applicants have any interests, direct or indirect, in other leases or 
applications in Wyoming, and no such interests are shown by the : 
records of the Department. | | 
It may: be that The Texas Company or some.other operator is in- 
terested in these applications or that applicants are hopeful of interest- 
ing some operator in their leases. But if the leases are assigned or 
operated under operating agreements, the assignee or operator will be 
charged with the acreage of the leases, provided they have not been - 
committed to a unit agreement. . In the absence of more of a showing 
than Chapman has presented that issuance of leases to, applicants. 
would not be in the public interest, the Department is not justified 
in refusing leases to them on the speculation that they may turn the 
leases over to other's for development. : 
The protests are accordingly dismissed. 


- Oscar L. Coapman, 


Acting Secretary. | 


a re CARL NYMAN 
A-~24242 Decided u ay 23, 1946. 


| Coal Lands—Caticellation of Coal Prospecting Permit Rights of Other | 
Persons, , _ Ve _ 
- Coal pr ‘ospecting paitigs are. not. automatically canceled i expir ation of the 


. 2-year period for which they are issued, and until an outstanding permit is: 


7 canceled and a notation of the cancellation made in the local office no other 
person is permitted to gain. any. meee to the same class of deposits by the . 
oes of an applealce: ; 
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| Coal Lands—Automatic Expiration of Permit. 


a Automatic expir ation of a permit, as distinguished fr om cancellation ee iia _ 
_.. tive action of the Commissioner, is provided. for only at the end of 4 years | 
from date of issue of the permit (43 CFR 193. 26; act of March 9, 1928, 45 
- Stat. 201 ; 30 U.S. C. sec. 201a). 


Coal Character of Land—Collateral Proceedings. 


While prior to the issuance of a permit any person who has an interest is” 
- allowed to submit evidence against the issuance of the permit, the permit 
-- must not, after its issuance, be placed in jeopardy ina collateral proceeding 
instituted - ‘by a third. person claiming that no permit should have. been | 
issued in the case because no. i was: necessary to establish the 
- coal char acter of the land. : ; 


Mineral Classification—Director, Geological Survey. 


| The Director of the. Geological Survey is the official expert, expressly entrusted. 
a by Congress with the “classification of the public lands. and. examination — 


of the: geological structure, mineral resources, and pr oducts of the national - 


- domain.’” Act of March 3, 1879, sec. 1 (20 Stat. 877, 894; 48 U.S. C. see. 
_ , a ; See 30 CFR, Part 201. 


| APPEAL FROM THE GENERAL LAND OFFICE 


| This i is an appeal by Carl Nyman from the decision: of fe Cenaca ay 
Land Office, dated September 12, 1945, which rejected his application. , 
for a coal lease covering the NEYNEY, sec. 20, T. 13 S., R. 8 i 
8S. L. M. : 
_ A coal oe Salt aks 063213, embracing this ia was isuad to | 
J. W. Hammond on April 25, 1949 (not May 25, 1942, as erroneously 
stated in the Commissioner’s decision of September 12, 1945). On — 
June 19,. 1945, Nyman filed an application, Salt Lake 065115, for a 
coal lease. “Tt was rejected on September 12, 1945, for the reason that 


the permit does not’ expire. by operation of the i until 4 years after 


ihe date of 1 issuance and that land which is embraced in an outstanding — 
permit is not subject. to further disposition. . On the same date, the 
General Land Office rendered a decision in Hammond’s case, calling his 
attention to the fact that he had failed to file an application for exten- | 
sion of the life of the permit or an application for a preference- right 
lease based upon discovery of a commercial deposit of coal. The Land 
Office gave Hammond 30 days from notice within which to file either 
an application for extension or ‘a preference- -right-lease application, -.. 
and, holding Hammond’s permit for cancellation, stated that it will 
be caneeled if no such application is filed within the prescr ibed period. — 
| A petition for a lease was filed by Hammond and is now the subject. _ 
of an investigation. | Consequently; Hammond's ‘permit: has. not. as a 
| yet been canceled.. Baer 4 
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In support of i appeal, yeas ar gues that the permit as issued 


= was limited to 2 years; that there is no provision in the law or the 


permit for an automatic extension, and that, since Hammond did not 
file an application for an extension prior to the expiration of the 


| - permit, that permit expired in 1944. Nyman also contends: that it 


was erroneous to issue a permit in this case because the land had: — 
‘previously been classified as coal land so that, no. “prospecting \ was 
- necessary to deter mine its cal character. : 
~ Under the well-established practice of the Bephainen coal pros- 
pecting permits are not automatically canceled by expiration of the _ 
2-year period for which they were issued. Harold C. Walters and 
Spencer Perkins, A. 17253, April 6, 1933 (unreported). And until an 
- outstanding permit is canceled by the Commissioner and a notation 


of the cancellation. made in the local office, no other person is per- 


‘mitted to gain any right to the same class: of deposits by the filing _ 
of an application; éd.; see, also, Martin Judge, 49 L. D. 171. (1922); 
United States v. U. Ss Borax Company ue rehearing), +58 1. D~ 426, 
440 (1944). | a 


It should be noted figs eae vuiomatie. eatin of. a per mit, as. ‘ 
ic distinguished from cancellation by affirmative action of the Commis: ; 


 sloner, 1s provided for only at the end of 4 years from. date of i issue of 


the permit.. 
Section 193.26, 43 Code of Federal Regulations send aS folicass = 
Expiration of coal prospecting permits. Coal permits may be extended for a. 


period of 2 years pursuant to the Act of March 9, 1928 (45 Stat. 251; 380. U.S. CG. | 
201a, 201b). ‘Therefore, a. coal permit cannot be considered as expired until the 


full period for which granted and for. which it may be extended has elapsed.) _ 
- Where application for lease has not: been. filed, a coal permit will, at the end of 7 
4 years from date ‘of issue, be considered no longer. in force and no bar. to other 


applications for the lands described ther ein, _{Cire. 926, December 1, 1928.] 
Accordingly, Hammond's permit had not. expired automatically at the 7 


time Nyman filed his application for a lease (June 19, 1945). Ithas - 


not expired although Hammond failed to file an ‘application for an | 


extension prior to the end of the original 2- -year period. The act of 


March 9, 1928 (45 Stat. 251; 30 U. S. C. sec. 201a), authorizes the | 
| Secretary to extend permits te 2 years if he finds that the permittee 


_ has been unable to determine the existence or workability of coal — ts 


— deposits, “or for other reasons in the opinion of the Secretary war- . | 
ranting such extension.” The above-quoted provision of 43 CFR 


198.26, issued pursuant to that authority, makes it clear that automatic 2 
a expiration of a permit is delayed in the manner specified, regardless = 
of whether an application for an extension is filed before ‘he endof 
_ the 2-year period. This rule, which has consistently been followed © 
in the long-continued practice of the Land Office, is valid as a per- ai 


: missible regulation under the statute. 
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"Nyman ange pr ail with his contenti on hak: no ee should: 
have been issued in. this case because no prospecting was necessary to 
establish the coal character of the land. He cannot be permitted to — 
raise in this proceeding the question as to the coal character of the — 
—Jand at: the time of the issuance of the permit. While. prior to the 
_ issuance of a permit any person who has an interest is, of course, 
allowed to submit evidence against the issuance of a permit, Nyman — 
cannot here contest the issuance of the permit which was previously © 
granted to Hammond. ‘The issuance ofa permit creates certain rights 
and those rights must not be placed in jeopardy in a collateral proceed- 
ng instituted by a third. person long after the issuance of the permit. 
_ In any event, Hammond’s permit was issued only after the Director, 
of the Gelgvical Survey had made a finding, on the basis of the 
— records of the Geological Survey and a.special field report, that pros- 
 pecting was necessary to determine the presence of coal in workable — 
- quantity and quality in the land. The Director of the Geological | 
- Survey is the official expert in the field, expressly entrusted by Con-. 
- gress with the “classification of the public lands and examination of the . 
geological ee mineral resources, and products of the national 
— domain.” Act of March 8, 1879, sec.'1 (20 Stat. 877, 394; 43 U. 8. Cz 
-gec.'81) ; see, also, Chapter TL, Part 201 of 30 CFR, entitled “Geologi- 7 


BGale Survey—Classification of Public Coal Lands. ” 


It follows that at the time Nyman filed his application, the ee 
was not subject to a coal-lease application.. The decision of the Com-. 
missioner of the General Land Office was correct and is affirmed. :- 


. Oscar L, CHarMan, oe 
| ase! ee > 


INVENTION OF LOW TEMPERATURE DEHYDRATOR FOR BULK 
ian MATERIALS 


Order No. 1763—Inventor’ S Governmental Duties—Research or : Investigat | 
: tion. : 7 : 


An industrial engineer employed. by the Bonneville Power Administration Ne 
| engaged. in research. or investigation, within the meaning of Departmental. 
Order No. 1763 of November 17, 1942, if his duties require Lim to assist ine 
the. development of new industrial uses for electric power and to engage in, 
studies concerning electr ical. applications in production processes. A 
An employee of the Interior Department is engaged in research or investiga- | 
~ tion, within the meaning. of Order No. 1768, even though his work normally _ 
requires him. merely to apply knowu principles to practical problems, if good 
craftsmanship and professional competence require him to engage in. re- | 
search. or investigation in-an effort to reach. an adequate solution to a Sah | 
i. tical pr ‘oblem contr: onting him. | 
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An industrial engineer who jevelons a Low Temperature Dehydrator for Bulk» 
- Materials in the course of assigned duties of eonducting research into the 
development of new uses for electric power and engaging in studies upon. 

_ the dehydration and concentration of foods is required to assign it to ime | 

| Government under Order No. 1763. a: | 


M3481 7 3s May 217, 1946. 


| Tun Srcretary or THE INTERIOR. 

My Drar Mr. Secrerary : My opinion nas been requested pursuant 
to Departmental Order No. 1871 of September 7, 1943, concerning the 
relative rights of the Government and the inventor in a Low Tem- 
perature Dehydrator for Bulk Materials, inventéd by Mark M. Clay- 
ton, an industrial engineer employed by the Bonneville Power Admin- - 
istration at Portland, Oregon. | 


The invention is an electrically operated’ device for removing mois- 


ture from bulk material, such as seeds, that cannot be heated substan- © 
tially above ordinary atmospheric temperatures without deterioration. | 
_ Asan industrial engineer, Mr. Clayton’s duties relevant to this oe 7 
_ asset forth in his job description, are: 7 


To ascertain the studies needed covering power service to prospective indus- 
trial and commercial customers * * - to. suggest to the Division of Indus- 
. trial and Resources Development or oo divisions concerned the preparation 

_of such studies; in certain instances, as directed by the Chief of that Division or 
divisions, to undertake these studies; to transmit findings and recommendations 
of these studies aS approved by the Chief of that Division or divisions to. pro- — 
a spective customers ; and to work with the customers on ways of earrying out the 
- recommendations. Specific examples of such. studies to be recommended include 
studies * * * concerning electrical applications in production processes such 
as * * * concentration and dehydration of foods, ete. * *— os 


The Acting Manager of the Lower Columbia District, Bonneville 
Power Administration, in a memorandum dated March 1, 1946, makes _ 
2° the following analysis of the relationship between Mr. Clayton’ s of- | 

; ficial ‘duties and his invention of a Low Temperature Dehydrator : 


i his duties are to give technical assistance and consultation to distribu- 

tors of electric power in the District. More specifically, his duties are to as- 
sist distributors and their customers.in the development of new industrial uses ' 
for electric power. This work is normally accomplished by making studies: of 
existing processes and making recommendations for the substituting of electricity 
for other types of power. In some cases where a new process is being installed — 
Mr. Clayton makes recommendations for applying standard equipment obtain- 
able from regular suppliers or manufacturers to the process. It is not intended 
that the Industrial peers will invent equipment to aecompiieD new uses 20F 
. electric power. 7 
Mr. Clayton was not assigned to the problem of fventias a Low Temperature : 
Dehydrator but has. voluntarily attempted the Bevelopmeut of such equipment 
on his own initiative. sete oe . 7 
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| a May 27, 1946 a 
At appears from Mr. ‘Cision’ s job. description aS “ieigeeeseed by his 
‘supervisor that his duties principally consist of making technological 
and economic studies of the feasibility of substituting electric power 
for other forms of power, and recommending equipment to be used in 


making these changes. These primary responsibilities, however, do- 


not negate or obviate his further duties of conducting orig inal research 
upon request, or suggesting the subjects of original research for others 
to follow. He is required to work with customers on ways of carrying 
out recommendations for the use of power, and, as stated by his super- 
visor, “to assist oe —* * in the development of new industrial uses: 
for electric power.” Such an assignment contemplates research and! 
investigation, whenever the occasion arises, even though Mr. Claytow 
may normally merely recommend the use of ‘standard’ equipment. His 
Job description specifically requires him to study electrical applications 
__ In production processes, sty as the concentration and een of . 
~ foods. mA : : | : _ 
The memorandum fein Mr. Clayton? S supervisor. points out. that it 
was not intended that he should. invent equipment to accomplish new 
~ uses for electric power, and that Mr. Clayton was not assigned to the 
7 problem of inventing a Low Temperature Dehydrator, apparently 
upon the assumption that an assignment of the invention to.the Gov- — 
ernment is not required unless the inventor is specifically assigned to 
invent. Departmental Order No. 1763 of November 17, 1942, however, — 
provides that an invention “will be considered within the general 
— scope of the governmental duties of an employee,” and will be required 
to be assigned to the Government whenever the employee’ s duties 
“include research or investigation, or the supervision of research or 
investigation, and the invention arose in the course of such research or 
. investigation and is relevant to the peer field of an - inguiry: to. 
which the employee was assigned. a 

Mr. Clayton was engaged in research and investigation. “The inven- 
tion is directly in the field of his assigned inquiries and arose in the - 
course of his duties of research and investigation. It is, therefore, re- 
_ quired by Order No. 1763 to be assigned to the Government. _ se 

However, even if Mr. Clayton’s regular duties did not include re- 
search or investigation, assignment of the invention to. the Govern- 
ment would be required in: the particular circumstances upon the: 
theory summarized in Solicitor’s opinion of September 19, (1944, 58: 
I. D. 788, in the following language: a 3 | wa FS 

Tf an employee’s duties, either as descr ibed in his job. stieet or as assigned by: | 
his supervisors, involve the application of known principles to practical problems- 


and. such. existing solutions as may be known to the employee are unsatisfactory, 
ane if in these: circumstances good craftsmanship and pancreeel onal competence: 
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_ require the employee to engage in research or investigation in an attempt - to | 
reach an adequate solution, an employee given such an: eeu is considered = 
. to be engaged in research or investigation. ate 4 
Mr. Clayton was required to make secommetideuons to Sdustks con- 
cerning the use of electric power for various purposes, including _ 
_ dehydration and concentration. Existing methods of dehydrating . 
"bulk materials at low temperatures were inadequate. Therefore, the 
satisfactory performance of Mr. Clayton’s duties of advising industry — 
included an attempt to develop the invention which he did, in fact, — 
‘develop. It follows that, in inventing his Low Temperature De- . 
— hydrator, he was engaged in: research and investigation within the 
meaning of Order No. 1763, and that the invention arose in the course 
pe and is relevant to, his assigned duties of research. Ee 
Since the invention was made as a result of Mr. Clayton’s S assigned 
: duties, it is immaterial whether it was developed on his own or Govern- 
ment time, with or without the use of Government. facilities or 
‘financing. | , 7 | 
| Wanavar Ww. Garner; 
Solicitor. 


"ELMER R. CHANDLER 
DAN O'KEEFFE 


A-24137- 2 Decided May 29, 1956 


Gr azing Leases—Contractual Right of Renewal. 

The holder of a section 15 grazing ‘lease which contains a. provision giving 
him a preference right to a new lease is entitled toa renewal of his lease 
even as against a preter ence- right claimant to a lease on ae land. — 

- Grazing Leases—Imposition of Conditions on Renewal, 


On the renewal of a grazing lease, the condition may be imposed that: eet | 
of the lands leased shall be subject to use by an adjoining stockman as a — 
REO, for his stock. 4 , | | 


= 7 a APPEAL FROM THE GENERAL LAND OFFICE 


—. On Dace bee 30, 1949, Dan O'Keeffe filed eae leas ieee 7 
. aon Sacramento 034886, for certain land in T. 46 N., R. 2 E:, M.D. M. | 
By the Assistant Commissioner’s decision of October 28, 1943, O’Keefie 
was offered a, lease for all of the land applied for, except 190 acres 
, (SEYSEY, sec. 19, E14NEY, sec. 30), and for 240 acres in addition. . - 
The decision stated that the 120 acres were being offered to Elmer — 
-R,. Chandler since he could use them to better advantage. O'Keeffe 


signed the lease forms but filed on November 16, 1943, a. supplemental ee _ 


; oe which, as: ; amended on December 3, ee a lease on 
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additional land, including: the. + SYSEY,, SEY,SWI, 6 sec. 19, NEV, = 
sec. 30, same township, and the N14, E48wl,, NYSEY,, SWYSEY, Loe 


i “sec, A: NW, NEYSEY,, NWi4SW sec. 25, in adjoining T. 46 N., 


a BR. 1 E. This land included the 120 acres offered to Chandler, ana 


the rest of it was embraced in a 1-year. grazing lease, Sacramento 


929619, issued to Chandler on August. 14, 1942. Chandler’s lease also — . ee 
included the 240 acres offered on October 28 to O'Keeffe. On the — | 
same date, Chandler was offered a 5- “year renewal lease, excluding the © 


- 240 acres but. including the 120 acres. 


“Subsequently, on May 2,-1944, the Assistant Commissioner modified aa, 


° his decision: to reduce to 4 years the term of the renewal lease offered 
to Chandler, and suspended action: on O’Keeffe’s supplemental appli- 


. cation for further consideration upon the expiration of Chandler’s 


renewal lease and another lease.1. O’Keeffe promptly appealed, con- 
- tending that he owned land contiguous to the land applied for by | 
him but awarded to Chandler; that Chandler’s privately owned lands 
were noncontiguous to the land offered him; and that he, O’Keeffe, 
needed the disputed land more than Chandler did. Accepting these 
_- contentions as showing O’Keeffe to be, and Chandler not to be, a 
preference-right applicant under section 15 of the Taylor Grazing 
Act, as amended (49 Stat. 1976, 1978; 48 U.S. C. sec. 315m), and 
treating the appeal as a protest, the Commissioner modified his de- | 
cision on July 12, 1944, to reduce further to 1 ‘year the term of the 
renewal lease offered Chandler. The lease was executed and Chandler 
then filed a petition for its renewal from August 14,1944. In the 


.. meantime, the lease offered O'Reeffe had heen: issued for a, eyeane 7 


pened: commencing May 12, 1944. 

‘Finally, on March 19, 1945, tlie Acting Assiétant’ oar Maas: 
offered Chandler and. O'Keeffe, respectively, 5-year ledses for the 
lands in question, stating that the portions offered to each were neces: 
sary to permit proper use of his base lands. This decision actually 
changed the previous award of lands with respect only to three 40-acre 
tracts, the SE1448W14, SW14,SE¥, sec. 24, and the SE14SW14 sec. 19. 
These three tracts had been included in Chandler’ s original lease of. 


August 14, 1942, and the renewal lease which expired August 14, 1944, | 


and were part. of the lands applied for by O'Keeffe.” Action on the | 


first. tract was’ suspended pending determination:as to the advisability. re 
of withdrawing it as a stock driveway, and the other. two tracts were 


awarded to O'Keeffe. -O’Keeffe’s protest:: ¢ appeal): was dismissed, his — 
_ supplemental application rejected, and Chandler’s renewal petition de- 
| nied a as to the three tracts excluded from. the lease offered him. : 


ae This was 5-year grazing lease, Gueeaments: 084070, Agsued to Roland. ca Souza on 


-* July 27, 1942. Souza’s lease included land in sec. 18, ,T.. 46 N., BR. 1 E., which O’Keeffe - _ 


» also: asked for in his UP Een) aaa 
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pro this tenia O'Keeffe has again appealed, although he a 


3 his lease forms. He reiterates his need for the land which has been 
_. offered to Chandler,’ the contiguity of the land to his privately owned _ 
_ holdings and its remoteness from Chandler’s property, and the in- | 


justice of the award of an almost equal amount of land to himself and — 


Chandler in view of the latter’s small livestock and landholdings. — 


Chandler appears to be satisfied with the award since he has executed 7 
the lease forms sent to him without protest or appeal. | 
_ This case presents a familiar situation upon which the Department 7 

has had occasion to comment recently. HH. Glendon Culverwell, A. 
94076, April 12, 1946 (unreported), and J. 8. Parsons and Clara Par- 
SONS, 59 I. D, 210 (1946). Conflicting applicants for grazing lands, 


each with a meritorious claim for the same land, are unable to agree 


among themselves as to just how the lands shall be divided: The De- 
- partment is forced to consider the matter, field investigations are made, 
and upon the basis.of the‘facts ascertained awards are made which the 
Department believes are equitable to all the parties. This pattern — 
has been repeated here, and the decision appealed from represents the — 

Commissioner’s best judgment, based upon field reports‘and facts and 
showings in the record, as to what constitutes a fair division of the 
lands between the parties. Upon a review of the record in the light 
of O’Keeffe’s contentions, it cannot be said that the Commissioner’s 
apportionment is unfair. Particularly is this so in view of the fact 
that the record shows that ne as well as O’Keeife, i is a prefer- 
| ence-right claimant. 

_ It is not necessary, however, or even proper to. decide this case . 
on the basis of fairness of the apportionment, for a determining factor. 
_ has not heretofore been considered in the Commissioner’s decisions. 

Chandler’s lease of August 14, 1943, the renewal of which is here in 
question, provides that “if at the end-of said period [of the lease] it 
shall be determined that a new lease should be granted, the lessee 
herein will be accorded a preference right thereto upon such terms 
and for such duration as may be fixed by the lessor.” Construing this . 
provision, the Department has consistently held in numerous cases that 
it gives the lessee a contractual right to a renewal of the lease even 
over a section 15 preference-right appacnty : da. view. of this holding, 7 


_.2 O'Keeffe refers in his Soneal ‘to. particular tatets of land. ‘His description of the tracts 
ig. confusing and erroneous to some extent. Thus he says that his application to lease the © 
| SHY%SW% sec. 19 Has been refused, whereas it bas been awarded him.as lot 1 of the 


— S$W% sec. 19. He also complains of the refusal to lease him the BI4SEYX sec. 13, T. 46 N., 


R. 1H. The Commissioner's decision of May va , 1944, pointed out that this land was in. 
-‘Souza’s: lease (see footnote 1). a 
. §W. C. Condict, A. 23366, June 24, 1942; H. Glendon Culverwell, A. 24076, March 7, 
_ 1946; Estate of D. M. Oberman, A. 24176, March 25, 1946; Gerald M. Darrow, A. 24211, 
— April 12, 1946; Alva Smith, A. 24136, April 12, 1946, @ unreported) ; and J; 8. Parsons . 
and Clara Parsons, 59 I. D. 210 ee: | . . : 


_ 244 ee ‘ELMER Re _ CHANDLER, DAN O'KEEFFE a | QAR 
| ge | May 29, 1946 » oS tn, | 4 


-itmust be cas that regardless of the mer its of O'Keefe’ S ‘eine. 


~~ Chandler | is entitled to a renewal of his lease for the same land em- 


braced in it. The Commissioner’s decision is, therefore, erroneous in 
awarding. the SWY,SEY, sec. 24 and the SEYSW%, sec. 19 to. 


.O’Keeffe. As for eliminating the SEYSW, sec. 24 pending deter- 


mination as to whether it should be included i ina stock-driveway with- 
drawal, the Commissioner’s action is valid in view of the reservation: . 
by the ‘Dnitad States in the lease of “the right to reduce the leased 


area * * * if it is determined that such: area is ‘required for 


stock driveways.” ae 

_ From the fact that he executed the lease ae sent to ee without: 
protest, it may be that Chandler is willing to let O'Keeffe have the 
two 40-acre tracts erroneously awarded to him. However, his inten- 
. tions in that respect should be ascertained. As for the tract ‘contem-" 


: _ plated for use as a stock driveway, the SEY,SWY, sec. 24, it appears. | 
that O’Keeffe would be the only person who. would need to use it: _ In: 


that case it would appear more appropriate to include the tract in. 
-Chandler’s renewal lease, subject to.a stipulation in the lease that | 
_ O’Keeffe may use it to the extent necessary for traveling his stock 


between his fee lands separated by that tract. If.Chandler wishes. — 


to retain the SWY,SEI, sec. 24, which adjoins the tract. discussed, 
it should also be subjected to O'Keeffe? sright to use it as a passageway. 


. The imposition of these conditions in Chandler’s renewal lease may be — 7 


validly required. Everett v.. Adobe Park Grazing Association, ae. * 


— - 99092, June 29, 1940 (unreported). ‘In any event, since. Chandler’ So 
; ereeenl lease expired on August 14, 1944, and since.one other erazing 


lease (Sacramento 034079, Roland F. Souza) in the immediate area _ 
will expire July 27, 1947, and it appears that the areal leasing pattern - 
may have to be revised because of the changing ownership and control | 
of private lands, Chandler should be offered a renewal lease for a term — 
_of 3 years, and the lease offered O'Keeffe should provide for expira- - 
‘tion at the same time. Prior to that date, the interested parties in the 


- vicinity should attempt to reach an agreement as to a proper division - 
of the grazing lands. Otherwise another field investigation will bee _ 


ordered to determine the proper division to be made. 
The Commissioner’s decision of March 19, 1948, is modified, and the . 
ease is remanded to the General Land Office for a revision of the © 
~ Jeases offered to Chandler and O'Keeffe ; in accordance with the pro- 
visions of this decision. | | : 


Oscar L. Sakis . 


Acting Secretary. 


939840—52—20. 
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OWNERSHIP OF THE MINERAL ESTATE IN THE HOPI EXECUTIVE — 
ORDER RESERVATION — | 


Executive Order Tiaan ee eer Title—Indian. Use Tl Gaeii: - 


- pancy—Tribal Mineral Ownership—tTribal Mineral Leases—Depart- — 


| mental Recognition of Indian Tribal Representatives. 


The Executive order of December i6, 1882, set aside certain landg for the ise 
and occupancy of the Hopi Indians “and such other Indians as the Secretary 
of the Interior may see fit to settle thereon.” At that time, and for years 
prior. thereto, the lands were occupied by the Hopi Indians and by Navajo: 

. Indians, and Navajos continued thereafter to settle within the area. Funds 
appropriated for Federal services, such as the education of. Indian children, 
have been used thr oughout the years for the benefit of Hopis and N avajos 


living within the area, and the Secretary has regulated the grazing of the 


livestock on the reservation belonging to Hopis. and Navajos, no action being 
taken to prevent the further settlement of Navajos until the Secretary de- _ 


é clared that Navajo Indians would not be permitted to settle on the. reserva- aa 


- tion after the date of ratification of the Hopi constitution. - 
| The historical background shows: that: the. intention of the Rectitee’ or i 
was to create the reservation. for’ the: Hopi Indians and for the Navajo | 
_ Indians then living within the area, with the further settlement: of Navajos to - 
.. be permitted in the discretion of the Secretary. | Under this construction, : 
_ it is held that the Hopi Indians and those Navajos within the area who. 
‘settled in good faith prior to the date of ratification of the Hopi constitution 
have coextensive rights with respect to the natural resources of. oe reser va- 
tion, including the mineral estate. = 
_. Under the act of May 11, 1988 (52 Stat. 347: 25° U. 's, © secs.  396a-£), aga’ 
os ~ within the Hopi Executive Order Reservation may be leased. for mining pur- 
~~ poses, with approval of. the Secretary, by” authority of the Hopi Tribal. 
* . Council and the ‘duly authorized representatives of the Navajos. having | 
rights: within ‘the. reservation. The preparation of a roll identifying the 


- individual Indians entitled to. participate in the mineral estate is unneces- ve 


sary unless it is intended that, the ‘proceeds, mineral leasing be 
individualized. a ; . ee 


M-33821 oe ae —e 2 June 11, 1946. _ 
. Tue Scams OF THE Lyrrror. : : _ 
_. My Dear Mr. SECRETARY: The Commissioner of Indian. Affairs: 
re requested that you obtain my opinion on the following question: — 
_ Is the mineral estate in the Hopi Executive Order Reservation the 
sole property of the Hopi Tribe; and if not, what is the extent of the 
interest of the Hopi Tribe, and what i is the extent of the interest of the | 
non-Hopi Indians who are legally oceupyine part of a e Hopi Execu- | 
tive Order Reservation ? 

The so- -called Hopi. Executive Order Resaevahicn, sarees some 
- 21% million acres in northern Arizona, having been created out of | 
the public domain by an order of the President, dated December 16, 
1882, which set aside the area “for the.use onde occupancy of the: 


po. 
ie 
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Mogi {Hopit and sack other Indians as the Secestiag of ihe Interior és 
may see fit to settle thereon.” The Hopi Indians have occupied this . 
general area as their ancestral home for centuries, living, for the most 
part, in villages located.on the high mesas. At least since the early - 
part of the nineteenth century, however, Navajo Indians have also 
lived within the area, and the Indian population has steadily grown 
from approximately 2,000 in 1882 to over 7,000 today The two. 
Indian groups have retained their separate tribal affiliations and have — 
never been able to agree on a reservation boundary or a division - 
ofland use. The reservation is heavily overgrazed, and as the popula-- 
tion has grown. the dispute between the Hopis: and the Navaie os within 
the area has reached serious proportions. a 
Any determination of the comparative rights. ee thie: two eet 
: ‘groups must, of course, take into consideration the historical back- 
ground of the ancient dispute between them. The problem. out of © 


which that dispute has grown, however, is largely one of economics, 


~ and its solution depends upon factors that are primarily administra- 
tive rather than legal. No attempt will be made to solve it in this. 
opinion. I understand that the Commissioner’s request for my views 
was prompted by inquiries he has received as to the procedure to be 


followed in offering the lands for mineral development under the act — 


of May 11, 1938 (52 Stat. 347; 25 U.S. C. sees. 396a-f), which provides © 
that the dGvnallottsd: lands within any Indian reservation: * * *- 
may, with the approval of the Secretary of the Interior, be leased 
for mining purposes, by authority of the tribal council or other 
authorized spokesmen for such Indians * * *,” This question of 
leasing procedure may. be decided upon legal grounds. 

In an opinion of February 12, 1941, Solicitor Margold. senet ene 
and ruled upon the question of whether the Department could, without - 


_ the consent of the Indians, define‘a reservation boundary between the 


Hopis and Navajos living within the Executive order area, thereby _ 
creating grazing districts for the exclusive. use of the respective. . 
groups. It was there held, ‘specifically, that the definition of such 

a boundary would be in violation. of legislation which prohibits the 
creation of Indian reservations or changes i in the boundaries of exist- 


ee In 1882, the Dopat consisted: 6f arose 1, 800 opie and: tae few hundred” — 
-Navajos, (See the Commissioner’s letter of December 13, 1882, to the Secretary, recom- 
mending creation of the reservation.) Today there. are 3,000 Hopis. and 4,000 Navajos 


a living there. (See the report of the oe Agency for March 1944, enutled “Long: Rauge > 


Program for the Hopi. Tribe.”’) 

* The Congress is fully cognizant of ihe: dispute betireen these Tndians and the economic 
“aspects thereof. See part 18 of the Survey of Conditions of the Indians in the United 
States, Hearings before the Senate Subcommittee on Indian. Affairs, 71st Cong., 3d Sess. . 
(1931); Hearing before the Senate- Committee on Indian Affairs, 72d Cong., 2d sess. . 
_. (1932), on Boundary, Navajo- -Hopi Indian Reservation ; and Hearings before the House : 
Committee on Indian ace 79th Cong., ist sess. eee on the i Tribe. 
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- ing sasaanane. without suthoiity of enh ‘It was also held a 

that the definition of such a boundary would violate the rights of 
the Hopi Indians within the 1882 reservation area and would violate 
_ the provisions of their constitution, which was approved on Decem-— 
ber 19, 1936. In discussing the rights of the Hopi Indians, it was. 


| demonstrated in the opinion that under. the Executive order they _ 
» . acquired the usual Indian title which could not be divested by depart- — 


mental fiat, ‘but that their rights were not exclusive. It was also | 
‘shown that Navajo Indians were living within the area when the reser- _ 
vation was created in 1882 and that Navajos in increasing numbers 

have continued to settle there. Although I believe it is implicit in 
~ the opinion mentioned that the individual Navajos have rights within 
_ the reservation, the extent of those rights, as compared to those of — 

the Hopis, was not discussed, ‘and, since there appears to be consider- 


able confusion-on the point among the Indians and others, I believe it. 


| ‘desirable that the Department clarify its: position on the matter now. _ 


The Executive order of 1882 was promulgated upon the recom-. 
mendation of this Department. The records of this Department are, 
therefore, the most trustworthy source of acceptable evidence as 
to the meaning and effect of the order. Cf. Sioue Tribe of Indians v. 
United States, 316 U. S. 317 (1942). When the records relating to 
events leading to the creation of the reservation are considered to- | 
gether with those showing the.course of. administrative action there- 
after taken, the meaning.and effect of the Executive order becomes — 
reasonably plain. At the time the reservation was created in 1882 the ~ 
Secretary was: well informed as to conditions among the Hopis and 


the Navajos by reports he had: received from United States Indian 


Inspectors'and from the Commissioner of Indian Affairs? By a 
treaty of June 1, 1868. (15 Stat. 667), a reservation had been estab- — 
; lished for the Nava} os in an area lying to the east of the 1882 Execu- - 
tive order area. The Navajo Tribe relinquished under that treaty 
their tribal claims to lands outside the treaty reservation and agreed — 
to assist in resettling within the treaty reservation the large number 
of individual Navajos living outside those boundaries. Little or 
no success was had, however, in effecting the removal of these in- 
dividual Navajos, and ‘since the usable portion of the treaty reserva- 
tion was. far too small to support the rapidly growing Navajo 
population, no serious effort was made to accomplish the resettlement. 
| Instead, an. attempt was s made to handle the administrative problem 


3H. g., the reports of Inspector Wanderer. September 25, 1873 (1885/1873) ; Inspector. ee 


Daniels, August 16, 1874 (117/1874) ; Inspector Vandever, for 1877 (1731/1877) ; 
_° Inspector Howard, July 31, 1882 (15060/1882) ; Inspector Howard, November 29, 1882 _ 
(1403/ 1882), and the span ony of the Commissioner’ of Indian Affairs. : ee 


June 11, 1946 


| ‘by a series ae Executive ‘orders making additions to the Navajo 7 


- “‘Reservation.* 


The reports show that aaiae all this period prior to 1882 the 
a Hopis were complaining of the encroachments and depredations of. : 
_ the Navajos and non-Indians in’ their midst. As their forefathers 
- . had done before them, | the Hopi Indians lived in their villages high 
on the mesas, coming down into the more fertile valleys only to tend = 
_ . Stock and to tend small farming units. All efforts to remove them: 
to the valleys met. with failure, and their traditional habits of life 
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made it difficult, if not impossible, for them to protect themselves _ 


against the encroachments ofthe whites and the Navajos. The 
Indian agent. who had jurisdiction over-the Hopis and Navajos within - 


the area was handicapped in dealing with the situation because the __ 


land was part of the public domain.. In a report of May 1, 1879, 
Agent Mateer reported numerous intrusions by the whites and asked _ 
_. if there were not “some law by. which the Indians can be protected | 
in their rights to lands which they have cultivated for a century or _ 
more.” In comprehensive reports covering the entire Navaj o-Hopi 


2 area, submitted in J uly and November 1882, Inspector Howard esti- 


- mated that the. Navajos. living i in Arizona to the west, of the Navajo = > 


Reservation numbered 8,000 “and: the Hopis numbered. some 2,000. 


_ As to the capacity of the Navajo. Reservation to sustain all of the. - 
Navajo Indians, he stated that if those living in Arizona outside the 


Navajo reservation were crowded back on the reservation, “it would — 


become necessary for the United States Government to feed them.” _ 
 “He- recommended the ‘establishniént. of ‘a new. reservation for the 


Arizona Navajos and the Hopis combined, with a separate’ agent for 


these two groups. He concluded that if his recommendation were. 
a adopted and the lands were given a reservation status, the encroach- — 
ing whites could be. excluded, and with.a combined agency the agent. : 
~ could umpire the controversies between. the Hopis and the Navajos, . — 
“possibly issuing: cer tificates of _ to ane, settlers within the area 


from: both tribes. 


The matter finally came i: a iead® as a reeults of the activities “ | 
certain white persons. In a letter to the Commissioner of Novem- 


- 


ber 11, 1882 (2187 1/1882), Agent Fleming reported open defiance of 


his is authority bye a group of white settlers, and a resultant loss of ‘his | ne 


‘Tie ision of ‘the ee Reserva tion’ poundaites: ‘has: contiziuea by sundry acerative 


- orders.and statutes, the Jast’ being the act of June 14, 1934 (48 Stat. 960)... Today the = 


Hopi Executive Order area lies . wholly within the exterior boundaries ‘of the. ‘Navajo 


: paeneean ly, compeyted. 


- Reservation, and since the latter is. still insufficient. for the reeds. of the Navajos, the | . 
' problem of reset ttlement of the excess. ‘population: nines within: the. Hopi area is: thus ae 
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es and inflagnes swith the ‘ipdines ok str snes ur ~ that cor- 
-_rective action be taken, failing which he would tender his resignation, 
In. response, the Gemissones. instructed Agent Fleming to submit 


__ .a description of boundaries for a. reservation that would include the © _ 
Hopi villages and the agency site and be “large enough to meet all 


needful. purposes and no larger.” After the land descriptions were _ 
submitted, the Commissioner recommended to the Secretary the trans-_ 
- mittal to the President of an order. setting aside the area described — 
“for the use ‘and occupancy: of the Moqui [Hopi]. and such other 
Indians as the Secretary of the Interior may see fit to settle thereon.” 
In making this recommendation the Commissioner pointed to the 
- peaceful habits of the Hopi Indians and to the difficulties encountered 
in dealing with the white settlers due to the want of reservation status 
for the lands. It was the. order thus’ recommended that the Pree | 
signed on December 16, 1882. . 7 Pie 
The factual situation delineated above shows eee ly, in my opinion, ce 
that it was. the intention in creating the reservation to set aside the 
_ lands for the use and occupancy of the Hopi Indians and for the use | 
_ and occupancy of the Navajos: then’ living there, and-to permit the — 


continued settlement of Navajos within the area in the discretion of ee ; 


the Secretary. Had there been any intention of disturbing the Nava-— 
jos then occupying the area, it would have been a comparatively | 
_ simple thing to draft the Executive order so as to create a reservation — 
exclusively for the Hopis. But that was not done. The prime need 


at the time was to provide Indian reservation status for lands long = 


occupied by Hopis and: Navajos alike, and to retain administrative — 

authority over. the further battle dient: of Navajos within. the area. 
_ This was precisely. what the Executive order of 1882 accomplished. 
The foregoing views: are borne out by the history of subsequent: 


Vegene: Except. for action taken by the military in 1890-1891 to 


: - protect. the Hopis in their peaceful occupation of the. traditional 
village areas,®-and the action taken by the Department in more recent: 
years in connection with the necessary conservation of the range, no 
action was taken to prevent the settlement of Navajos within the 1882 - 
reservation until the Department took the position in a letter to the 
- Superintendent, on January 8, 1942, that. Navajos would not be allowed. 
to settle on ‘the reservation after October 24, 1936, the date of rati- 

fication of the 7 constitution, z I do not. mean | to unply that the | 


5 See. Indian Office files, Letters Received, ‘files Nos. 2914/1891; ‘4417/1891 ; 6567/1891 ; aoe 


25561 /1891. 
(6 As pr eviously stated, Ene reservation. is now Pbrecsdauintea: Since it was undoubtedly, 


-- not intended that. the settlement of non- Hopis. continue beyond the ‘‘saturation point, ME 


it was perfectly proper for the Secret: iry to recognize. that the point had been reached’. 


and to- declare that the further settlement of Navajos would not be pore rre 
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_ Navajo os ould acquire rights in the reservation through: the ae. 


_ tary’s inaction or through his failure to exercise the discretion vested 
in him by the Executive order. But the Secretary i is not chargeable 


with neglect in this matter. Throughout the years the Secretary has 


Pe. sought and obtained funds from Congress which have been used for the 


education of the children of Hopis and Navajos alike, and the grazing 


sa “or the livestock of both groups has been-permitted and regulated by the _ 
ae Secretary. This, to my mind, is conclusive evidence that the s settle- a 
ment of the Navajos on the reservation has been sanctioned and con- 
_- firmed by the Secretary, and that their settlement: j is therefore. lawful, 
: resulting i in the Roney of reer of their goes within the ane 


area. 


The Bzseutive: order of ie provided that ihe lands’ were 8 set oa b 
for the “use and. occupancy” of two classes of Indians, namely, the _ 
-... Hopis- and others settled by the Secretary. As Solicitor Margold 


a pointed out in the opinion, of February 12, 1941, this was a usual form = | 
~ of Indian title, carrying: with it: the rights aormally incident to such — 


. title. It would’be a violation of the clear language of the Executive 


ned order: to distinguish between the quality. of estate acquired by the two a = 
groups, and I therefore hold that the rights of the Navajos within. © 
_ the area who settled in good faith prior to October 24, 1936, are coex-— 


tensive with those of the Hopis with respect to the nate resources _ 


of the reservation.’ Tei is settled by now, of. course, that the mineral — : 
estate is in the Indians. See the act of March 8, 1927 (44 Stat. 1347; 


OB. ‘U. S.C. see: 398a), and of. United States ve . Shoshone Tribe ‘ak =, 


Indians, 304.0. S.111 (1938). nee | 
. As previously stated, the act of May 11, 1938, “supr om provides that ae 
the unallotted:lands of an Indian reservation may be leased for mining _ 


_ ~ purposes, with the approval of the Secretary, “by authority of the _ 
_ tribal council or other authorized spokesmen for such Indians.” The 


term “such. Indians” obviously refers to- the Indian owners of the 
reservation. The fact that the Indian owners are of different tribal 


or. ethnic ¢ groups should be no obstacle to. leasing under the act. . “The*: 
- Hopi Indians have a Tribal Council which i is empowered by. Article 


_ VI, section 1 (c), of their approved constitution to handle stich 


matters. But the Navajos having. rights within the reservation are _ 
not members of the Hopi organization, and the Hopi Tribal Council © 


--would, therefore, have no authority to represent them. It ismy 
) ‘understanding that these -Navajos_ are represented on the Navajo 


Council for certain purposes, but whether such representation would — 


suffice for the purpose of approving mining leases, or whether a special 


; - council should be called to designate representatives of the Navajos 


=" oF the Hopi Reservation, are administrative questions which should 
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be considered in the first instance by the Indian Service.. Any. lease 
executed as authorized by the Hopi Council and the representatives 
of the Navajos concerned would, upon approval by the Secretary, 
satisfy the requirements of the 1938 act and bind. all of the Indian 
owners of the reservation. No necessity would arise for the prepara- 
tion of a roll identifying all of the individual Indians entitled to 
participate in the mineral estate unless it were intended to individ- 
ualize and distribute among the Indians the proceeds derived from 
mineral leasing. 3 3 


Furrx 8. Comsn, 


| Aeting Solicitor. 
Approved : 
Oscar L. CHarMan, 

Acting Seeretary. 

0. 0, COOPER ET AL, 
#24208. —_— - Decided June Uh, 1946 - | | 
Public Sale—Isolated-‘Tract Applicaton —Taeusion of Tand | in | National i . 

Forest. | = =: 


‘The previous. filing of an application for purchase ¢ as an isolated tract (Rey. 
Stat. sec. 2455, as amended; 43, U. 8. C. sec, 1171) did not create a “valid. 
claim” so as to except the land from a proclamation establishing a national 
forest, nor did it affect the authority of the President to include the land in 
the national forest ; consequently, the promulgation of the proclamation 
_ precludes favorable action on the previously filed application. ; 


" Surveys—Location of Corners and Lines by Official: Surveys—Hiatus 1 Left : 

by Separate Surveys. | we = | 

. _ When.the. locations of. corners. s and lines established 1 by. an official Government 

.. survey are identified, they are conclusive, and the corner of a Government 

subdivision is where the United States surveyors in fact established it, 

whether such location is right. or wrong, so that in the instant case where 

R. 8 EH. and R. 7 HE. were established by independent surveys and the west 

line of R. 8 E. and the east line of R. 7 H. are not identical, R. 74% H. was 

subsequently established, with the result that lands in R. 744 EH. were not 
granted under the patents to the lands in Rs. 7 and 8 EH. 


APPEAL FROM THE GENERAL LAND OFFICE 


This i is an appeal from a decision of the Assistant Commissioner of. 
the General Land Office, dated March 26, 1945, which rejected an. 
application for the sale of an isolated tract: inder the second proviso 


of section 2455 of the Revised Statutes, as amended = U. ‘S.C.see 0 


pete 
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mating é for and on behalf of the Feather River Pine Mills, a Cali- ‘ 


fornia corporation, 0. 0. Cooper, its president, filed an application - : 


on October 16, 1944, to purchase lots. 1, 2, 3, 4, sec. 6, and lots 1, 2, 3; 


sec. 7, T. 21 N., R. My E., M.D. M., California, The ‘applicant stated | 
Zz that the corporation | eae section 1 and section 12, except lots 8 and. 


= 16, in T. 21 N., R. 7 E.; section 6, except the SEY,NWiY, and the -— 
NWS E1y, aad section 7, except. lee 2, and the NEYNEY, in T. - 


: 91 NR. 8 E. He stated that “Feather River Mills intends to use 


the tract as.a unit with its surrounding holdings, in its logging opera: - | 
tions or any other operations the Company may: have in the future.” 


S Cooper also submitted an affidavit in which he explained. that a patent =. 


— had been. issued: in September 1904 to John F. Brinkers under thé. _ | - ‘ 


timber and stone act for lot 5 and the NWSE of sec. 1, T.21.N., BR. | 
eat and lots 3, 4, 5, and 6, of sec. 6, T. 21 N., R. 8 E., M. D. M.; . that | 


e there was no ndieation: at that time that. ihe two ranges eres not. 


_ contiguous, and that the lands patented to Brinkers were separated — 

“into two noncontiguous parcels only on the basis of anew survey made 7 

in. 1928. - 
The Assistant Commissioner rej ‘ected the eae on the ground = 


ae that the land applied for was withdrawn and: added to the Plumas 
Mee National Forest by Proclamation No. 2635 of J aeEY, 18, 1945 (59 . 
- ‘Stat. 853; 10 F. R. 693). 


On appeal, ‘it is: anoued chat. neta éffect was given to the 7 
proclamation and that this violates equitable principles. ‘The asser- - 


_. tion is also made that because the establishment of Range 744 East 
had the result of illegally depriving Daseniees of jJand granted to. 


them, the survey of 1928 was void. - ao 
By the proclamation, the land here in ce was added te. thé om 
| Plumas National Forest, pursuant to the. authority conferred. by the — 


.--. acts of February 20, 1995 (43 Stat. 952), June 22, 1938, (52, Stat. 838), “ 
and June 5, 1942 (56 Stat. 311; 16 U. S.C. sec. 482 i). The proclama-. | 


“+ tion excepted from its operation “any land which is at this dateem- 


- braced in any valid claim.” It provided that the reservation shall“be 
: subject. to, and. shall not interfere with or defeat, legal rights under 


such | claim * * * “so long as such claim is legally main- - 


tained * * *” No such “valid claim” was created by the filing 
of the. denied for the purchase of the lots. While the filing — 
_ segregated the land “from. other disposition under the public land — 


laws” (48 Code of Federal. Regulations. 950.7), this did not. affect 2 


_ the authority of the President to include the land in a forest reserva= | 


tion. Ellen lM. Sweetland, 41 L. D. 870 (1912) ; see Svetozar Igali, 


40 L. D. 105 (1911). ‘Sines promulgation of the proclamation, the - 


— : lots applied for’ are no longer subject, to sale. Thus, it it prevents the - 
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: peers of the » previously filed Sa eae Tn this sense it has 


a retroactive effect. But the filing of the application created no rights . 


to the land. Hence; the fact that the proclamation. had the effect 


. of requiring denial of the application is legally. unobjectionable. | 
_  Hllen M. Sweetland, ae see, also, Administrative Hauling, 48L.D. 
293 (1914). | 
- It may be noted. ae that by the eae an aggregate: of - 
2,684.63 acres was added to the Plumas National Forest. The land 
Z here involved amounts to 87.47 acres. Clearly, there is thus no basis 
for appellant’s suggestions that “Evidently the filing of appellant’s | 


= application to purchase was the sole and only cause of the ease 


= tion of Withdrawal.” | 
a An. inquiry was directedl to ie Dep. riica® of ees as ‘to _ 
_ whether that Department would agree to a modification of the procla- _ 


= mation which would eliminate the land applied for from the Plumas 


. National Forest. The Department. of Agriculture which, together _ 


with this Department, has the statutory function of determining 


whether land is chiefly valuable for national-forest purposes (see — 
16.0.8. C. sec. 482i) has answered that it cannot agree to any such — 
: modification. ye 


‘The facts of the case ‘aeaiei spnelna assertion that the acta 
lishment. of Range 7 1 Kast deprived certain patentees of land granted : 
to them. Before the lots now contained in T. 21 N.,-R. 714 E. were 

_ given their present designation. and R. 714 E. was established under 
the survey of 1928, they constituted a pencil-shaped hiatus between 


the. survey by Deputy Surveyor. Reilly: in 1896, approved in, 1900,. 


of secs. 1 and 12 of T. 21 N,, R. 7 E.,. and the survey by Deputy - 
- Surveyor Hall in- 1884 of secs. 6 and 7 of T. 21 N.,R.8 E.. In other ~ 


- words, the west line of R. 8 E. and the east line ee R.7 E.are not ; 


identical. ~The origin of that discrepancy is as follows: Although | 3 


> Reilly, when making his survey in 1896, repor ted finding the corner of 
- Tps. 21 and 22 N., Rs. 7 and 8 E., and other corners south thereof, all ae oe 
as established by Hall j in 1884, he foverthelese: for no apparent reason, ek 
established other corners. He established another-township corner = 
at, a point 21.38 chains south’ and.7.72 chains west of the Hall true 


- meridian corner, and also established two other corners in positions 


almost. due. south of his township:corner... Those three corners mark’ 


: the eastern boundary of T. 21 N., R. 7 E., as surveyed by Reilly, and — 
_ explain why a hiatus exists between the Hall survey: of the. west. os 
boundary of secs. 6 and 7, T. 1 N., BR. 8 E., and the Reilly survey is a 


- secs, Land 12, T.21N.,R. 1 E 


Deputy. Surveyor Heister, whe surveying the. ise fae. of R. TY car 
_ E, found both the cee corners and the Hall corners on the ane —_ 
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| rere that definitely: adnonstiated the existence of the atte from the a 


~  time_.of the’ ‘Reilly survey. “Tt is a. rule that, when the locations of | 
-. eorners and lines established by: an ‘official Government: survey are 
. identified, they are conclusive and’ the corner of a Government sub- 
-. division is. where the United. States surveyors in fact. established it, 


whether such location is. right or wrong. Vaught v. M eOlymond, 155 — | 


_P. (2d) 612, 616 (1945) ; of. New Mewico v. Colorado, 267 U. 8. 30,89 


(1925). In this case there were two complete, independent. surveys, 


and all patents were issued subsequent thereto. Asa consequence, the - : | 
several patents which’ were issued for the land in R. 7 E. are governed Pie 


by the Reilly sur vey, and the patents for the land i In R.8 E. are con- 
trolled by the Hall survey.1. The hiatus lands were unsurveyed until — 
‘the approval of the 1928 sur vey and therefore were not eranted under 
- the patents to the lands in Rs. 7 and 8 E. Neither Brinkers nor any 


_ of the other patentees of land in Rs: 7 7 and 8 E. received title to any. - 7 


of the land now embraced in R. 714. bE, so that the survey of 1928 did - 
not deprive them of any land. The survey of 1928 is boas and i In no 
way voldable. = 
None of the cases cited by. the seein: is inconsistent with the 
conclusion reached. Thus, in Lindsey v. Hawes, 2 Black (67 U.S.) 554 
(1862), it was held that if a patent is issued on the basis of an an- - 
~ thorized Government survey, the Government is bound by that survey 
and cannot set aside the sale because a subsequent survey fixes. dif- 
ferent limits for the tract. ‘There.were no inconsistent: surveys in the 
: present. case. Rather, the land sur veyed i in 1928 had not been included 
im either the Hall or Reilly survey, but had constituted a hiatus. The 
statement in Mackay v. Faston, 19 Wall. (86 U.S.) 619 (1873), quoted 
‘by: the appellant (p. 634), that “a defect: in a survey is cured by the 
issue of a patent thereon,” has no relevance because. ner no ea 
is presented as to any defeora in a survey. 
The decision of the Assistant. Commissioner of hs Gener al Land 
Office was correct and is affirmed. : | 
~The appellant is not precluded from either purchasing the cabs 
on the land from the Forest Service, Department of Agriculture, or 


ae from. initiating proceedings in that Department for an-exchange 
| under the act. of March 20, 1922 Co eg 465 ; 16 Uz Ss. C sec. oP): 


"Osean i Ge . 
Rik! Secretary. 


ie 1 \ ‘There is no mite, ‘concerning Government, patents which requires that sonce ity | 
--numbered ranges must: -have a eommon oo, See, peneraly, Platt. ve venmiion, : i, 
“99 Fed. 356, 367, 369. (C. C. A. 5th, 000); 


ae 
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- Taylor ‘Giaging. Act—Section. 15 Grazing Lensei—Preference Rights Based 
on 10-Year National Forest Coane Permits—“Lawful 1 Oconpant of . 
Contiguous Lands.” : eas Ee | 


The holder of a 10-year national forest per mit on contiguous lands is a “law: 
- ful occupant of. contiguous lands”. under section 15 of the Taylor. Gr azing: 
— Act and is accordingly entitled toa preference right toa section. 15 grazing 
lease. Pr evious: contrary decisions’ overruled... ; : 


‘Grazing Leases—Priority Among’ Preference Applicants, 


‘Except for the provision in section 15 of the Taylor Grazing Act ‘that the. 
preference right shall be only “to the extent necessary to permit pr oper use’ 
of such. contiguous lands,” there is. no distinction in preference. between 
applicants for more than “760 acres where each applicant has contiguous. 
-Jands. ‘Bach such applicant is. on a’ par with the other, unaffected by the 
extent of contiguity, and the extent to which a lease will be granted as 

. between such applicants is a matter ‘to be determined by ine Department 
in the light of other pertinent factors. . at 


Renewal of. Grazing Leases. | 


“The preference right to renewal contained in a@ gr azing: eae is one. of the au- 
: _ thorized. “terms and conditions as the. Secretary may prescribe” under Sec- 
tion 15 of the: Taylor Grazing Act and. constitutes a contractual preference 

7 right superior to any preference. right which a new applicant could assert.. 


Grazing Leases—Effect of. Transmittal to Applicant. of Lease zomns for | 


Signature. ee _ | ore 


“The ‘franemitedl: of a tenes form for signature by the applicant does not, upon : 
- signature of the lease: form by the applicant, immediately operate to. prevent ime 
- © the Secretary from exercising his. discretion to give final approval or dis- 

approval to the. ‘issuance of the am irrespective of. ‘the ‘preliminary 

; negotiations: 


APPEAL FROM THE GENERAL LAND OFFICE 


a Si A. Martin, applicant under: Phoenix 080427, oo pesied: 
_. from a decision of the Commissioner of the General Land Office dated — 

March 7, 1945. By that decision the Commissioner modified his - 
previous decision of October 9, 1942, which had offered Martin a graz- 
ing lease for, among other ieee the W%, sec. 28, T. 12 N., R. 1 E., 
G&S. R.M., Arizona. The Commissioner’s econ of March 7, 
1945, offers a 10-year renewal lease of the land to Grover C. Lessard, 
applicant and previous lessee under Phoenix 078307. | 

The elimination of this tract from the offer. to Martin and its award : 
to Lessard were on the ground that the tract was “more necessary to 
Lessard in order to permit him to make proper use oe his privately 
controlled lands than to Martin.” 
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The ae cndicates the following: Both. noplicane hace for many ae 


years been in the stock- -raising business. _ Since 1917 Lessard has had 

all-year-grazing permit allotments on the adj oining Prescott National 
Forest and. his predecessor, his father, had like. allotment since 1908, | 
- The wi, sec. 28 adjoins his forest permit lands on the east.. The 


patented homestead and ranch. headquarters of Lessard in secs. 33. oo 


- and 34, same township, adjoin ‘his forest permit lands on the north, 


On J aly 16, 1938, the tract here involved was included in a 2-year — 


lease to enn This lease was renewed on July 16, 1940, for 2 more | 
years, there being no rival applicants. Before the expiration of | 
Lessard’s renewed lease, Martin filed, his application, on May 5, 1942, 
“to lease the Wi sec. 28, claiming control of.all the lands on the nore a 


east, and south sides™ thereof. | ‘Martin states that the land.adj oining _ 


on the north. and east: sides of: the tract. is held under leases. expiring 
in 1954 from the State of Arizona to:the éstate of his deceased wife, 
and that the adjoining land on the. south is Ina similar lease. from | 
the State to Martin, expiring in 1952. . | 3s 
Section 15 of the Taylor Grazing Act (act of June 5 28, i934, 48 Stat. - 
1269, 1275, as amended by act of June 26, 1936, 49 Stat. 197 6, 1978; 
43, U. S. c sec. 815m) grants to owners, ‘homesteaders,. “lessees, or 
other lawful occupants of contiguous. lands” a preference right to a 


_ lease “to the. extent necessary to permit proper use of such contiguous | 


-lands.” -Par. 4, Cire, -1401, April 30, 1937 (438. CFR 160. 6). Lessard 
claims preference. recognition on the ground: that he is: the.lawful oc- 
cupant of contiguous national forest lands under a 10- -year. permit. 

Martin claims preference recognition on the basis of his control of | 
7 contiguous lands’ under State leases. This is not. the case where a 
mere seasonal permit i 1s sought to be. used as the basis for a: preference 
- right to a section 15*Jease. | Lessard’s 10- “year: national forest permit, . 
7 although: not quite the equivalent ‘of a lease, is clearly sufficient to ‘con- 
stitute Lessard .a “lawful occupant of contiguous lands.” .Congress _ 
must have meant to include other types. of occupancy in- addition to 


_ those based on ownership, homestead or lease; and to restrict the pref- 


erence: right to those alone would render meaningless the congressional 
grant of. such preference to “other lawful occupants of contiguous ~~ 
lands.” A 10- “year national. forest: permit furnishes at least. as much 


_ stability: to grazing operations as any other type of occupancy tenure — be 


for such period. There is no readily apparent. reason for granting | 
a preference. right to a holder of grazing privileges under a State. 
lease while withholding such preference right from a holder of graz- — 
7 ing privileges oe a 10- “year national forest. poms The fact that 


Of: Guborne: v. ‘United Sisies 145. F.. (24) 892 (C, C. A. sth, 1944), ‘denying compensa- 


tion for a forest permit upon: condemnation by the United States War Department. And’ 
o 56 I. D. 79. - - 
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~~ section 15 of the Taylor Grazing Act mentions “lessees” but does not. 


mention “national forest permittees” does not render the holder of the 


: latter type of occupancy any less of a “lawful occupant” within the 


meaning of section 15 than is a lessee or “other lawful occupant.” 
This Department i is unable to see any reason for not according to such 
lawful occupancy of lands contiguous to the lands applied for the _ 
preference rights granted by section 15 to “lawful occupants of con- — 
tiguous lands.” The following and any other similar rulings are 


therefore overruled to the extent that they are in conflict with this 


decision on the: question: whether 10- -year national forest permits are 


_... proper. ‘bases for a: preference right under section 15 of the Taylor 
Grazing Act: Harold E. Kilner et al., A. 21845 (Billings 037146, 


etc.), February 1, 1989; Josephine Taylor et al., A. 21994 (Phoenix 
077758, etc.), June 27, 1989: Yul 8. Clark et ae A. 22852 (Phoenix 
079682, etc.), February 20, 1941; W. 0. Condict et as A. 23366 (Chey- 
enne 063623, étc.), June 24, 1942, (all wrireported). te | 
| Neither section. 15 of the Taylor Grazing Act nor the regulations ' 
thereunder establish priority in preference rights in proportion to — 
the amount. of respective .base. lands: Contiguous to the lands in‘con- 
__troversy, and except : for the provision that the preference right shall | 
— be only “to the extent necessary to permit proper use of such contiguous 
lands,” there i is no distinction in preferences. between applicants for — 
- more than 760 acres where each applicant has contiguous lands. Even 
though the controlled lands offéred by one party as basis for the pref-_ 


erence right may liave a greater: ‘area of: contiguity than the controlled -_ 
-» lands: offered by’ the other: party, as a basis fora preference right, all 
parties having contiguous lands have equal préference rights to lease | 


a particular tract to the extent necessary, ‘to ‘permit - the proper use. of 
their contiguous lands. Preference is secured upon a showing that 


the applicants control contiguous lands, the proper use of which re- ~ 


" quires access to grazing upon the lands applied. for. Hence the claims 

of Lessard and Martin to preference rights on the basis of contiguous 

- Jands are on an equal plane, leaving the award of the lease a matter — 
to be determined by the Department in 1 the e Tight: of other ae ; 


an factors. 


One of the - purposes af tha Taylor Gr azing: ee is ‘the mau teninee 


of the stability : and security of existing livestock operations. In this _ : 


_ case the Lessards have been using forest range practically ever since 


‘the Prescott National Forest was established, ‘that j is, since 1908.. The 


-Lessards have been operating under a 10-year permit recently renewed 
for the period 1945 to 1955, inclusive. They are the owners of com- . 
| mensurate ranch property and. would a every reason to expect es 
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ae fiir ther ee of their 10- ~year- term pant os of ‘ede grazing 
ie 3 privileges would have the probable effect of forcing Lessard to aban-— 
don his ranch as a source of livelihood.: No such result would occur __ 
to Martin. In such circumstances, in the interest of the permanency =~ 


of the Lessard operation and its stability as a unit in the livestock 
industry, the Department. believes that. the Commissioner was cor- 


rect in offering the renewal, of the lease to Lessard on the basis that i 
the lands were ‘ ‘more oy to Lessard - = than to I oe | 


Martin. a, ff 
But there i is an edaicowal and oust ais reason for Seniine oe — 


-Commissioner’s decision. Lessard’s lease of July 16, 1940, provided — 


that “if at the end of said period [of 2 years] the Secretary “of the In- 


__ terior shall’ determine that.a new lease should be granted, the lessee: 
herein shall be accorded a -preference right thereto: upon. each terms . 


and for such duration as may be fixed by the lessor.” “By that pro- | 


vision the Department entered into a contract with Lessard granting 


the lessee a. preference right to any new lease and therefore, if any 
new lease is to be granted, Lessard by contract has a preference right = 
-. thereto. .W..0. Condict et al., A.. 23366 (Cheyenne: 063623, etc. )» | 
June 24,. 1942 (unreported). * : Lessard’s right: to..such preference Tes <* 
.. superior to any preference right which Martin could assert at this 


time on the basis of ownership or control of contiguous lands. Les- 


 sard’s lease of J uly 16, 1940, was made prior to the time that Martin —. 
~ could assert any preference rights on the basis of occupancy. of con- 


ag tiguous lands.. Section 15 of the. Taylor. Grazing Act, authorized the: : 


- lease of the lands to Lessard for grazing purposes “upon such terms 
_ and conditions as the Secretary may prescribe. ” ~ One.of the terms and — 


- eonditions prescribed by the Secretary in Lessard’s lease of J uly 16, 


a 1940, was the contractual preference right quoted above, and. this pro- 


- vision was within the authority granted to the Secretary. W.¢.0 On= 
dict et al., supra. In view of the’ preference right which Lessard now. _ 
~ ‘by contract: has to’ a’ new lease, ‘his lease: should :be renewed, but-the 


_ renewal lease form to be executed’ by Lessard. will provide that the 


renewal lease ‘ ‘will not afford the lessee a preference. right to a further — ra 


“renewal, unless itis shown at the expiration hereof that the lessee j is 
" entitled 16 such a pr eference under section 15 of the act.” 7 

. The decision of the General Land Office re] jecting. Martin’s: -applica- | 
- tion for a lease is therefore affirmed. The fact that the Commissioner 


had offered a 5- -year lease to Martin by the decision of October 9, 1942, ae 
and the fact that the lease forms had: been signed by Martin would _— 


_ not prevent revocation of the W14 sec. 28 and thé resulting modifica- : 
tion of the lease terms poor to the actual award of the lease. since 
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ihekes is no bndine ne until it is executed and fully completed by 
the Government? Affirmed. - 
Oscar L. ati 

| foe ces oe | 


THE SWAN COMPANY ve “ALFRED AND HAROLD BANZHAF 
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Taylor Grazing Act—Section 15 Grazing eae ee ee ‘Rights — 
| Contiguous or Cornering Landholders—Equal Preference Rights. 


-. Under section 15 of the Taylor Grazing Act, only contiguous landholders have 


preference rights to secure grazing leases where the tracts to be leased are 
_ more than 760 acres in extent; contiguous. or cornering landholders have — 
_ preference rights to secure grazing leases for isolated or disconnected tracts 
embracing 760 acres or less.. In the latter: instance, ‘the preference rights 
— of contiguous and cornering landholders are on an equal plane, unaffected 
- by the ‘extent of contiguity. As between preference applicants. on equal 
_ preference levels, the extent to which a lease. will be granted. is a matter 
_ to. be: determined by. the Department in the light of other. pertinent facts, 


‘Even-Numbered Sections Within Limits of Railroad Grants—Isolated. or 
- Disconnected Tracts Under Section 15 of Taylor Grazing Act. 


The even-numbered sections of public lands within the limits of railroad grants 
are “isolated or disconnected tracts” within the meaning of section 15 of the 
Taylor Grazing Act. The inclusion in section 15 of a preference for corner- 
‘ing landholders to secure grazing leases .on isolated or disconnected tracts 
was intended to give the holders of even-numbered tracts the same oppor- 
‘tunity to- secure. grazing leases - as was. accorded ‘to the holders of the 
_. , odd-numbered section lands.” ) 7 | 


“Grazing: eeatiamece or _Assignment—Pasturing Other People S 
Stock, 7 ee a 


The leased grazing. Jands are for. the primary use of the lessee’s “stock rather | 
than someone else’s. stock. ‘The leased lands are not to: be used for engaging : 
principally in.a pasturing | business other than the lessee’s own livestock 
operations. Any pasturing of other people’s stock, exceeding the incidental, 
must first have the approval | of the Commissioner of the General Land 

_ Office, in the absence: of which the area leased may be reduced to the extent 
that it is excessive for the number of the lessee’ s stock: — 


_ Grazing Leases —Preference Apylionnte—Adfustment of a by oe | 


Agreement. 


- The Department favors the settlement of grazing aisputee between applicants ; 
‘for grazing leases by mutual: neighborly agreement for equitable and reason- 
able. allocation of the. grazing. range in the light. of proper grazing practices. 


2 Transport Oil Co. et al., BT I. D. 520; 525, 529 (1942) ; : Filor. Vv: United sates: 9 Wall. 
(76 U. 8.) 45 (1869) ; : Derrich vy. United States, 88 Ct. Cl. 877 (1898) 3.Monroe v. United 
* States, 184 U. 8. 524 (1902) ; 14: Comp. Gen. 170, 174 (1934) ; United States ex rel. 
Johnson vy. -Payne, 253 U. S. 209 (1920); Kirk v. Olson, 245 U. 8. 225, 228 (1917);_ 
Wilbur v. United States ex rel.. Kadrie, 281 U..S. 206, 216-217 (1980) ; ; United. States 
ex rel. Knight v. Lane, 228 U.S. 6, 11, 18 (1913) ; New Orleans | v. Paine, 147 .U. S. 261, 
266 (1893). . ef : 


200) si (iss:*s*s«STHEE SWAN CO. V. BANZHAF ssi 
i : dame 18, 1946 - ee a, 


- Grazing Leases —Preferénce Right to Renewal. 


The pr eference right to renewal contained in a grazing lease is one of the 
| authorized “terms and. conditions as the Secretary may prescribe” under — 


section 15 of the Taylor Grazing Act and constitutes a contractual preference _ 


a right superior ‘to any preference right which @ new applicant could: assert. © 
Phe assignment of the lease containing: such. contractual preference right 
. transfers that ment, as- well as ian other: benefits and onveations under 

the lease. 


Grazing Leases. Based on Preference Right Conellaton Upon 1 Loss of oy 


- Control of Base Lands. - a — tuk ui, Tacha. oh E eh e8. J 
Grazing leases awarded. toa preference. applicant, on thes baate: of apntial: ee es 


. cornering or contiguous lands. are subject to cancellation. to. the extent that hea ee 


the Jessee Loses control of the Ferpeciye et lands. — 
APPEAL FROM THE GENERAL LAND OFFICE 


“This « case. , involves the long-sustained. effort of Alfred aad | Harold | 
. ‘Banzhaf to wrest from.the control of The Swan Company. approxi- 


mately 1,280 acres of. Federal land for grazing PUFPORes in secs. 14 7 


and 22, T. 22.N., R. 77 W,, 6th P. M., Wyoming. | } | 
. These lands had been. leased, among other lands,. to rthe Damon : 
Cattle Company on January 4, 1938, under .a 5-year grazing lease 


(Cheyenne. 058915-060681) .* ‘This Tense was. based. on. the Diamond. . ee 


Cattle Company’s ‘preference rights under section 15 of the Taylor 
Grazing Act,? the Diamond Cattle Company then owning the contigns 7 
~ ous land. adjoining these sections on all sides. = 
_.. The Diamond Cattle Company thereafter assigned its oe as. to 7 
-secs. 14 and 22, to The Swan Company, and the Department approved 
this assignment on October 27, 1939. These lands were thereafter 
— identified under serial ‘number Cheyenne 064148, of. The Swan 
Company. | 
_ Alfred and Harold Banzhaf, eee urchoised aber the Dia 7 


a Cattle Company all the contiguous. lands adjoining the lands here _ | 


involved, filed a petition on May 23, 1941, for cancellation of The 

Swan ‘Company’ s leases, Cheyenne 063938 gad Cheyenne 064148, on 
_. the ground that the lessee had lost control of the base lands: which | 
: constituted the foundation of the peers right upon. which the lease | 





“1 Previously, the Diamond Cattle Company had leased these ‘lands | from: the United 
States under a 1-year grazing lease. In its application the Diamond Cattle Company . 
alleged that it nae used. these eae for many years as parks of. the open range on the panne . 
domain. _- 
2 Act of: June 28, 1934. (48 ‘Stat. 1269, 1275), as, amended by the act of June 26, 1936 | 

(49 Stat:1976; ‘1978;43 UlS. C. sec. 815m): 
oes Lease, Cheyenne: 063938, “covered, ‘among other lands, the following lands in the. town- 
ship (T. 22 N., R. 77 W., 6th P. M., wronie). here involved : AL, of sec. 24, and the 
Ny and DY SEY, sec. 26. . . 
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was granted. 4 The Banzhats ‘also filed an application (Cheyenne 
06567 2) to have the land leased to them as the owners of the contiguous | 
a lands. . ~The Commissioner of the General Land Office, by decision of — 
-. December 15, 1941, granted the Banzhafs’ petition as to sec. 24,5 but 
_. denied their petition with regard to the lands (NY. and. EYSEY,) — 
in sec. 26- (under Cheyenne 063938), and with regard to secs. 14 and 22 
(under Cheyenne 064148), on the ground that The Swan Company still 
retained the ownership or control of base lands which cornered ‘on. the. 


leased lands in secs. 26, 14, and 99.°-On appéal by the Banzhafs, the 


Department, on February 98, 1942 (A. 23266) , affirmed the. Commis-- - 


~ sioner with: respect, to the doidan in secs. 26 and 14, but directed the _ 


cancellation of The Swan Company’ s lease (Cheyenne 064148). to the 
extent of sec. 22 if the Board of Land Commissioners of the State of 
Wyoming should affirm a decision of the State Commissioner of Public’ _ 
_ Lands who (on expiration of The Swan Company’ s State lease on 
_ gee: 16 which cornered. on sec. 22) had isch a a TeaRe on sec. . 16 to 
| the Banzhafs. Ses ere. 
» The Banzhafs thereupon: fled a motion, for diene ddietne:. 
that the Diamond Cattlée' Company, the’ assignor of. The Swan Com: | 
pany, had had its preference rights based on the contiguous lands, not _ 


ea? on any cornering lands, and therefore the Department’s decision of 


February 23, 1942 (which affirmed the Commissioner’s decision on the — ae 


. ground that. The Swan Company had not lost its base lands because it 

| still controlled the cornering lands), was in error. 
_ By decision of June 4, 1942, on the motion for eiaaie: the ee | 
ment recognized that it had pred. but, ruled that, although The Swan | 
Company had not retained the: contiol of the contiguous lands offered. 
as base for the leased lands, nevertheless since The Swan Company had _ 
control of cornering lands, they would be on the same plane of statu- 
— tory preference as the Banzhafs fora new section 15 grazing lease at 


the expiration of the existing lease. The Department stated, “and —_ | 


while that equality of statutory preference: exists, the Department does | 
not feel justified in canceling the existing lease and awarding the land ~ 


—toowners of the contiguous lands, particularly where as here the pres- - 


ent lease will:expire January 4, 1943, and the question as to which of 
_ the contending parties should then be. awarded a lease will be open 

_ for reconsideration.” The motion for rehearing was therefore denied. - 
eB Shortly before the expiration of lease, Cheyenne 064148, on Janu: . 
“7 ak 4, 1943, The Swan Company. filed a aaa for. renewal (on 


iS 4 ‘ Subsection ey ‘of 48 CPR "160. 26 provider. that 7B ‘grazing. lease. may. be caneslea. by 
the Secretary of the Interior ‘If a preference. tight” lessee. ‘fails’ tos retain. OR SESEID ‘Or 

control of the lands tendered; asia basis for such preference right. MUA oe 2 as 
7 Sec. 24, pursuant to thie’ ‘Commissioner's decision;. ‘was awal' ded: to. the Banzhats under 
10- “year grazing Tendo, Cheyenne Rgds on J anuary 30; “1942: ee” a 


en eee a eg 


a7 meatal su 0 EE SWAN CO. 0, BANZHAP 30. 2650 


. June 18, 1946 


; Ta anuary 2, 404s); ane ithe Banzhafs again filed an ‘application ® (on es 
-. October 16, 1942) for a lease-on secs. 14 and 22, here involved. ‘Both 
also. sought the N44 and E14SE1, sec. 26. By decision of March. 24, 


1945, the Commissioner of the General. Land Office awarded. a lease 


to The Swan Company of the 400 acres in sec. 26 (Cheyenne 063938-E) ; ce 
and awarded to the Banzhafs a lease on’ secs. 14and-22. The: Banzhafs 


have not: appealed insofar as-concerns the: 400 acres in sec: 26.7’: The: 
‘Swan Company, however, has appealed from the denial of its petition 
for renewal of its lease on secs. 14 and 22. oe is this appeal ae 
is here involved." ee a ao are ee, ee 


ly Tue Durarrwent’ S Ducisro OF Feervary 23, 1942 


A 7” Seen Company points out that: the Departaent: in its Anpicion | 
of February 23, 1942 (A. 23266), had held that The Swan Company 


 -would be entitled to retain its lease on sec. 22 if the Company secured 


‘the lease from the State on the cornering sec. 16. Therefore, it is | Se 
urged, since the State Board ‘of Land: Commissioners‘and the Supreme 
Court of the State:of Wyoming,-.in-the case of Banzhaf veSwan'Com- 

pany, 60 Wyo. 201, 148 P. (2d) 225 (1944), had both ruled in favor of 
~ The Swan Companys in connection with the leasing of sec. 16 by the _ 


Pans State, The Swan Company is entitled to a lease under the Depart- | 
_ ment’s previous decision. 


. The situation before the Department i in 1942 was this: The Siwsin. i “ed 
Company, holding a grazing lease for secs. 14 and 22, did not control’ 


the contiguous lands upon the basis of:which its lease had been issued, - é 


but the Company | did have control of land in secs. 10 and 12, both 
-. of which corner upon sec. 14...In addition, the Company Was anap- — 
. plicant for the renewal of its State lease on sec: 16, which corners 
on sec. 22. The State Commissioner of Public Lands had denied the 
Te Company’ S$ application and had awarded: sec. 16. to the Banzhafs. 


By virtue of the State procedure for appeal to the Board of Land 
Commissioners of the State of Wyoming, the decision. of the State 
Commissioner of Public Lands was then not yet final. Therefore, 7 
‘on the assumption that the. Company’s lease had been granted on. the 
basis of cornering as well as contiguous lands,. the Department’s deci- 
-slon. of. February 28, 1942,. held. that the Company -had not lost the - 
; preference right upon. which’ the lease was based; but if the Banzhats 

| should show that. the State of ¢ Wyoming h had finaly d denied The Swan : 


‘av 8 See. eanblemental apbleried | 065672), . B 
“™The Commissioner has not:yet: éxecuted The sivan ‘Céhpany lease for he iene in’ ‘see. 7 
—«-26, presumably, to. await the outcome ‘of the: appeal with ‘respect; ‘to secs. [14 and, Bs: The 
lands in sec..26 are in-connection with lease, Cheyenne OS3088,. evan were p Hot . inv. volved i in | the | 
o “dispute with respect ‘ta secs: 14 and 22. : re a . 
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| Company a ice to sec. 16, dies nee S lease would be eanedled : 
by:this Department as to sec. 22. The Department’s decision of Feb- 
_ruary 23, 1942, was on the. Banzhafs’ petition for the cancellation of © 
the Swan lease. ‘It did not. determine, : nor was it concerned with, the © 
relative rights of the parties in connection with applications for a 

mew lease. In fact, the Department was quite meticulous and explicit 
_on this point. In the decision of February 23, 1942, 1t was stated: | 


In this. appeal. the ‘Department is concerned only ‘with the question whether. 


sufticient legal basis exists for. the cancelation of the Swan. Company leases as 
to the lands remaining intact in its leases. The arguments in the brief as to 


the applicable principles and the policy that should govern in the determination a 


of the award of unleased dand between rival ein is not cor eene. and 
~ will be disregarded — Oe, ; 2 
+ Therefore, the Depaxtensat' dedion of Webraaty: 23, 1942, does not 
- ‘compel the award of a new lease on secs. 14 and 22 to The Swan. Com-- 
- pany solely because the Board. of Land. Commissioners. and the Su- 
- - preme Court of Wyoming ruled in favor of The Swan Company with 
: ha ae to: sec. 16. = | | : | 


2. ‘Prorexenon ae FOR: doors ContRorziNe Cownievous OR 
| CoRNERING Lanps. - ec 


| “The Swan Company na contends that the decision of ‘hs Commis: 
’ : sioner of the General Land Office.conflicts with the Department’s 

action in the following cases, 10 which The Swan Company, the holder 
of contiguous lands in each case, was denied grazing leases 1 in 1 favor 
~ of other applicants controlling only cornering lands: 7 


a” Cheyenne 059000—W. E. Dover. 
"Cheyenne 060673-—G. B. Dodge. 
: - Cheyenne 058649—Sidney Sturgeon. 
_ Cheyenne 062275—Ray H. Thompson. 
- Cheyenne 058391—F. and I. Dobson, — 
Cheyenne 059529—-Don Crerar. | 


The Company. argues that these cases therefore sanktitats oe 7 
~ mental. interpretation, at: least: with respect to. the Cheyenne land 
_ district; that an applicant controlling cornering lands may have pref- 
“erence rights superior to those of an applicant controlling contiguous 
lands; and since The Swan Company in this case is the applicant. 
eels cornering lands, it. should be preferred over the holder 
. of contiguous lands. Otherwise, urges the. Company, all the pre- . 
vious. decisions should be vacated, the leases canceled, and. the lands 
| therein involved awarded to The Swan Company. » 3 
Section 15 of the Taylor ee Act, as amended i in 1986, provides 
as follows: | — 
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- June 18, 19.46° 


Sec. 15. The Secretary of. the Interior 3 is further authorized, in his: ‘discretion, a 
where vacant, unappropriated, and unreserved. Jands” ‘of the public ‘domain. are. 


- go situated as not to justify their inclusion in any grazing district to be estab- : 
~. lished: pursuant to this Act, to lease any such lands for grazing purposes, upon _ 
~ such terms. and conditions as the Secretary may prescribe : Provided, That a 

. preference shall: be given to owners, homesteaders, lessees, or other lawful 
| occupants of contiguous | lands: to the extent necessary to permit proper use of = 
_ such’ contiguous: lands, -except,:that when: such: isolated. or -disconnected | tracts. 
7 embrace seven hundred’ and sixty acres or ‘less, the owners, homesteaders, lessees, _ 
or other lawful occupants of lands contiguous. thereto. or cornering thereon 


shall have a preference right to lease. the whole of such tract, during a period 


- of ninety days after such tract is offered f for lease, upon the terms and conditions a 
‘prescribed by the Secretary. . 7 a 


Section 15 thus sets up two situations i in rena “owners, homesteadars, 


lessees, or other lawful occupants” Ok lands may secure a HR DECEenGe 


to a grazing lease— 

(a) Where the tracts to be leased are more than 760 acres in extent, 
applicants can secure preference to a grazing lease only on the basis 
of control of contiguous lands. In such case, the control] of cornering . 
lands does not constitute a proper basis for a preference rights |. 

(b) Where the tracts to be. leased are “isolated or disconnected 
tracts” which “embrace seven hundred and sixty acres or less,” ap- 


- plicants can secure preference to a grazing lease on the basis of control 


of either contiguous or cornering lands 
Neither section 15 of the Taylor Grazing Act, nor the regulations 


‘thereunder, establish priority in preference rights in proportion to 


the amount of respective base lands contiguous to, or cornering upon, 
the lands in controversy, in. either of the respective situations out- 
lined above. Except for the provision that the preference right shall 
be only “to the extent necessary to permit proper use of such con-_ 
tiguous lands,” there is no distinction in degree of preference between | 
applicants for more than 760 acres where each. applicant has. con- _ 


tiguous lands. “N or. is there any distinction in ‘degree of preference 7 
between’ ‘cornering or contiguous: landholders who are applicants for’ <: 
760.acres or less of isolated or disconnected. tracts. And even though © 


the controlled land specified by one party as the basis for the prefer- 


oo ence right may have a greater area of contiguity than the controlled. . 


lands specified by the other party as the basis for a preference right, — 
all parties having control of the type of base property specified by : 

the act have equal preference rights to lease a particular tract, either 
| “to the extent, ae to. pee Proper. use of auch nen . 


ce ’H Glendon Culverwell, A, 24076 mene 052439, ete, 1 March 4, 1946 i ligneepoeted’: 


9 Cornering lands are lands which touch only ata point ; contiguous lands are lands which — 


a have. adjoining sides. H- Glendon Culverwell, A. 24076 {Denver wpaeee ete, ), March on 
= 1946 inareported) and cases therein cited. Taye . . 
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lands, ” or to “the wile of seh, tract, ” respectively. 10 ‘They are on mn . 
an equal plane of legal preference. | 7 


* Bearing these principles i in mind, we now Gane to the face éf fis : a 


case. “The lands here involved. lie sat the limits of the land grant | 
to the Union Pacific Railroad. Company" Each alternate section 
of land having passed under the granting act, the predominant. land — 


. pattern in this area resembles a checkerboard. Each odd-numbered 


section generally is owned by the railroad or the title to that land is 
. derived. through the railroad; and the even-numbered sections are 
either public lands, or the title thereto stems from patents to home-_ 


_  steaders or under the school- land grants, etc. If contiguity alone. 
. were the basis of preference rights to grazing leases, practically all 


~~ the: -grazing léases :in. the areas: of the railroad grants would go_ to 
those, generally the: Jarger cattle companies, who have acquired their 
- contiguous lands from the railroad. Few, if any, homesteaders or — 
~ Jessees of school lands in the areas of the Pale oad grants would ‘have 
7 lands contiguous to the remaining public domain lands. . 
When the Taylor Grazing Act was first enacted in 1934, section 
15 permitted the leasing of land only to “owners of lands contiguous. 
thereto.” The distinction between the leasing of areas. of more than 
760 acres (where contiguity is the controlling factor for a preference 
right) and the leasing of “isolated or disconnected tracts * * *- 
seven hundred and sixty acres or less” (where preference rights. may 
be secured on the basis of either contiguous or cornering lands) was. 
injected into the law when section 15 of the Taylor Grazing Act was 
amended in 1986. The legislative history of the amendments plainly — 
indicates that Congress was well aware of the fact that the 1934. — 
language of section15 operated:to- grant the grazing leases in areas ~ 
of railroad grants. predominantly to those claiming under the rail- 
roads. Within a year after the passage of the Taylor Grazing Act 
--on June 28, 1934, Congress had already become engrossed with bills 
- to amend the act. One of these bills was H. R. 3019, Seventy-fourth — 
: Congress. _ Originally a’ bill approved by this Department: it was” 
so grievously amended that the President vetoed it when it was pre- 


sented to him for signature. . Accompanying his. veto message to the 
| ~ Congress, 2 the President transmitted a memorandum of August 26, - 
~. -1935,. by the Secretary of the Interior to the Pr esident outlining the ; = 


various defects i in the bill. . In addition to a proposed aniendment to 
7 section 15 designed | to authorize the lease a eras lands. to: non- 


10 staves v. - Analla, A. 22115 (Tas Cruces 053907), June 29, 1940; Wallace v..: Clavel, 


. A. 22091 - (Santa Fe 074492), June 22, 1940; ee and Singers, A. 21993 (Phoenix a . 


oie) September 1, nee. ae pec ratoeeay 


iz *.H. Jour. Dp. 1271, and s., Jour, D. 748, both 74th Cons, Ast Sess, 935). 
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~ eontiguous landholders the ‘proposed bill, H. R. 3019, contained a . 
provision (sec. 18) which would aintomatically have eranted to the 


States all “isolated or disconnected tracts of seven hundred and. sixty | i 
acres or less,” ‘unless included within a ‘grazing ‘district before the end - 
of 2 years. In his memorandum to the President, transmitted to the 


Congress with the veto message, the Secretary ‘of the: Interior, ; ‘in. 
obj ecting to. this feature of the bill, stated as follows: < 


The “isolated tract” and the “leasing” clauses - have. a special significance in 
yailroad land. grant areas, In one State there’ is a strip of land over 300 miles 
long and 40. miles wide in which the odd-numbered sections, consisting in total of 
- one-half of the area, were long ago granted -to the railroad. The even-numbered 
sections, comprising in the aggregate Several millions of acres, are “isolated or 
__ disconnected tracts” which, unless appropriated or reserved, could automatically. 
: pass into State ownership under the proposed law. 7 | 
‘The: amendatory’ act also_ provides that occupants of. lands. ‘contiguous: oS 
isolated or. disconnected’ tracts shall be. entitled to. lease | them. | ‘The’ ‘language. 


is mandatory. Consider the effect in an area such as that in which odd- num. 
: -bered sections have been. granted to a railroad and even-numbered ‘sections re- 
_ Thain largely- in public ownership. These public lands are all in the category 


_ of “isolated and . disconnected tracts,” while the contiguous sections are rail- 


| - road lands.. It is common knowledge that vast areas of these railroad lands" . 
have been sold or leased to large and powerful stock-raising interests. Under the - 


ee er 


7 _ terms of the act under consideration the occupant of the railroad lands and no. 


one else would be entitled to lease the intervening even-numbered sections. Thus a ag 


this provision’ patently -would operate for ‘the benefit of the large holder. | 
‘The small stockman who. has taken a stock-raising homestead on an even-num- 


- -bered section in such a region would find himself in a sad plight for the reason ‘a 7 


: -. that no homestead. is contiguous to checkerboarded public lands. He would be < - 


~ deprived of:all right or opportunity to acquire. -by lease or otherwise any other 


a even-numbered section in the region. It is the wise intent of the grazing. act of ; Ls 


1934 that, commensurate with proper use, the small owner shall be given at least 7 5 
1, #a equal opportunity with his more ‘powerful. neighbor ‘to enjoy the benefits of 
Regulated grazing on the public lands. ‘This will not. be poe mle, ‘if this: ee : 


_ becomes law. 


After the ree veto. ‘of H. R. 3019, ‘the Citar ne i. R. 
| 10094, Seventy- fourth Congress, which becane the amendments of 
1936 to the Taylor Grazing Act. The latter bill was based largely on 
‘HL R. 3019, but omitting the objectionable. features thereof.* It is 
plain that when Congress amended section 15 of the Taylor Grazing | 
Act, by requiring contiguity as a basis for preference to 761 or more’ | 
‘acres instead of 640. or more acres, and by granting preferences to con- 
tiguous or cornering landholders for “isolated or disconnected tracts. 


a 7 ful of the eee aed me the: warsaearhd oF the Interior on nts os 


i 8 See H. Rept, 479, March 25, 1935, 74th Gongs Ast sess. 
_ #8, Rept 2871, June 15, 1936, ‘T4th Cong. § 2d sess.” 


seven hundred and sixty acres or. less,” Congress was mind- 
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words’ ‘igolated or dissspnactioa: tracts.” tad this Department has SO. 
construed the purpose of this provision. : OO 
_ Accordingly, even though the. acreage to be leased is eis more.than 
760. acres in the aggregate (two sections of land aggregating about 
1,280 acres), this Department holds that the eyen- -numbered sections | 
within the limits of railroad grant lands are “isolated or discon- 


nected tracts * * * seven hundred and sixty acres or less” within — 


the meaning of sectiow 15 of the Taylor Grazing Act, as amended.* — 
‘To hold otherwise, obviously would defeat the intent ee Congress in 
the 1936 amendment that. the holder of even-numbered lands, deriving 
title under homestead patents or school-land grants, should not be 
discriminated against in favor of the holder of odd-numbered sections 
7 who derives his title under the railroad grant. Grazing-lease appli- a 
-cants for such lands who are cornering Jandholdars are therefore to be - 
regarded as on a par with grazing-lease applicants who are contiguous 
landholders.. And since both are preference. applicants, on equal 
preference levels, the extent to which a lease will be granted to any 
- applicant having such a preference right is a matter to be determined 
7 by the Department in the light of ernie pertinent factors. - 
None of the cases cited by: The Swan rea is s contrary to these ~ 


S. comelasiond:: 


Cheyenne 059000, The ae Gotan: V. Dien The Swan Conn: 
pany, deriving title ‘from the Union Pacific Railroad Company, owned 


~~» all the lands contiguous to a-sec, 28, ‘while Dover controlled the school-. — 


grant sec. 82 which cornered on sec. 28. The Department held _ 
(AL 21404, May. 16, 1938) that both parties were on equal preference 
levels, and, since Dover had a eee need for the lend, awarded the 


~ Jease to Dover. ; 
-. Cheyenne 06067 3) The Swan C ompany v. Dodge et al: ‘The Depart- | 
- ments decision ne 21514, ere yommper 4, eed, on the conflict. between a 


‘ 15 In The Swan eenpans Y. Dover, A 21408 (Cheyenne: 059000), May 16, 1988 (unre ee 
ported), the Depurtment: stated : ay 7 
Get A .The ‘company appears: to own or control practically all of the odd- 
"numbered er which are railroad-grant lands, 
“The Taylor Grazing Act, as amended, provides in nection 15 thereof that owners - 
- or other lawful occupants of lands cornering upon isolated or ‘disconnected tracts embrac: . | 
7 ing 760 acres or less of' public. land shall have a preference right to-lease the. whole of. 
- such tract. It appears that such provision is necessary to prevent an owner or holder 
_.of nearly all alternate sections as clams preference: for all public. lands adjoining 
his controlled lands.” 
‘This statement was quoted with approval in. The ‘Swan Company, A. 21514 (Cheyenne . | 
058417, 062275, etc.), November 4, 1938 | (unreported). 

46 This does not mean that the.phrase “isolated or disconnected tracts” has reference 
only to public: lands within the railroad-grant limits, That phrase, applicable to suck 
lands, is also applicable to lands outside the railroad grant limits, if such lands are 


.. “isolated or disconnected tracts.’ Hence, if the lands offered for lease outside the areas ~ 


‘of railroad grauts are 760 acres or less, cornering. as well as contiguous landholders are .° 


preference. applicants ; but if the area ‘offered. for lease outside the” areas of railroad grants 
_ exceeds 760 acres, even if the area in conflict is less than that acreage, contiguity is required 
as a basis for preference. H. Glendon Culverwell, A. 24076 (Denver 052489,-étc.), March | 
7, 1946 (unreported). , | : 5 oe - | nee ig | . 


. ai. - ' ‘ | THE SWAN CO. v. BANZHAF ae aot oe 
—_ a | Sune 18, 1946 _ +e a, ~~ 
‘The Suan Canta and. Dodge was based ae on a ann - 


2 agreement. between the parties nue by. a waived claim | to a eee g. an 


a - the lands in controversy. 


~ Cheyenne 058649, The Swan Finan: v. Sangeet Here. too, the 


-Department’s ject (A. 21514, November 4, 1938) on the conflict: os 


between The Swan Company and Sturgeon was based entirely on a__ 


eat signed agreement between the parties. whereby each waived claim to ite. | 


portion of the lands in controversy. 
Cheyenne 062275, Ray H. Thompson: The oo Cony ee 
title from the Union: Pacific Railroad Company, owned all the lands - 


 * contiguous to asec. 10, in addition to controlling the cornering sec. 16; 


.. Thompson controlled the cornering sec. 2, The Department held. 
- (A, 21514, November 4, 1938) that in view of Thompson’s urgent need? 


for the naa the case was similar to The Swan Company-Dover con- 
flict discussed above, and for that reason awarded the lease to Thomp- 
son. - However, some.2 years later, after Thompson had lost control 
of his cornering see. 2, his lease was-canceled (A. 22650, August 6, 
1940), and sec. 10-was thereafter leased to The Swan Company. 
” Cheyenne 058391, Frank and Irene Dobson: With respect to a 320- - 
_ acre tract in a sec. 34 ( E14), The Swan Company owned all the con- 
tiguous sections, and Dobson and The Swan Company each claimed the: 
- ownership of the cornering Swi, sec. 26. Since Dobson could not . 
feasibly use the land in sec. 34, the Department held (A. 21514, Novem- . 
ber 4, 1938) that the E14 sec. 84 should be leased to The Sian Com- 
pany. With respect to the 320 acres in a sec. 20 (N14) and the land in 
-a sec. 22, The Swan. Company agreed that the lease should be given - 
to the Dobson’, but later these lands were assigned by the one | 
to The Swan Company (Cheyenne 063938-D). | 
Cheyenne 059529, Donald Crerar: The file dicate that therd was 


some conflict between applications of Crerar and The Swan Company _ | 


- sometime in 1937 or 1938, and that the General Land Office awarded. 


some of the land to The Swan Company and some to Crerar. The 
acreage. involved: was less than 640 acres, and the reasons on which 


_ the leases were based do not ety appear from the file. ae appeal 7 
. was taken by The Swan Company. aie eee 


8: THE Bazaars? Pasrurmne or Oren Prova S Lavest0o%. 
| FOR Hire : | 


The ae Coens urges that the eee are ae qualified to ae on 


secure a lease on the lands here involved, nor have any need for these 
Jands, because they have engaged in the pasturing of other people’ S 


7 _ livestock for hire. That the Banzhafs have engaged in this practice | -_ 
ds substantiated by reference to the evidence i in. the court pa be- ee 
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| tween iis Banzhafs and The a Company it in which the Banzhats ' : 


~ admitted such practice. The Banzhafs’ affidavit of May 26,1941 
(filed in the record of Cheyenne 063988), when they sought to ancl : 


~The Swan Company’s lease, also contains an admission of this prac- _ : 


tice: The record does not now indicate whether they : are eae : 


: this practice. | fe 
Section 2 (c) of the grazing re provides that the Secca may’ 7 


a ce ties the leased area if it.is excessive for the number of stock owned 
by the. lessee” ; and both the standard. lease form-section’3 (j) and;the».<_ 


regulations (48 CFR, Cum. Supp., 160.26 (£) ) provide for the can- 


- cellation of the lease if the lessee assigns.or subleases all or any part . 
of the leased area without obtaining the approval ofthe Commissioner = 


of the General Land Office..:These provisions plainly contemplate ee : 


: . that the lease is intended for the use of the lessee’s stock. It.is not 
— intended. for the use of someone else’s stock, or for engaging princi- 


. pally in a- pasturing business other than the. lessee’s own livestock © 
operation. To be sure, the Department has frequently granted leases 
to applicants: who had not at the time had any livestock to graze but 


_. who supplied reasonable assurance that they would acquire such live. ee 
~ stock and use the land for grazing their stock: But;,essentially, the... © 


applicant must give reasonable assurance that he has in good faith | 
- the intent, the expectation, and. the financial resources to stock his. - 
7 “range and use the land for. the purpose of grazing his stock. He may | 
"not seek the lease merely to have a greater area with which to produce 


; income derived from other parties, either by way of using the land 
“principally for pasturing other people’s livestock or by actually sub- 


wee letting the land2” This, of course, does not mean that any instance 


i of pasturing other people’s livestock necessarily must result in the 


- denial or cancellation of the lease, nor does it affect leases where the ; a 


Tivestock has been pledged as security for.a loan; but the practice of 


i pasturing other people’s.stock may not exceed the ina eneal 18 Where ~ 


= -such practice is beyond the incidental and is, therefore, tantamount to 


| a subletting, it must first have the approval of the Commissioner of s 


the General Land Office in the. particular instance. (43 CFR, Cum. - 
~ Supp., 160.26 (f)). | 
In view of the allegations made by The Swan Connanets aad their 


z substantiation in the existing record, the Commissioner should ascer- _ “a 
ae go tain whether the Banzhafs are now engaging in this practice on public 
~ lands leased to them, and, if they are; should ees to reduce the 


“37 See The Swan Company v. Gibbs, A. 21514. (Cheyenne 058116), June 7, 1939 (unre- 


~ ported). 
. i OF, Assistant Commissioner Funk’s memorandum, to the Director, Division of Investi- 


gations (Buffalo 083732, I. D., M. 2275), approved by Under Secretary Slattery on May 24, 


. . 1939; The Swan ree v. Gibbs, A. 21514 (Cheyenne 058116), June 7, 19389 (unreported). 
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3 hi area, ieaaed to aie Banzhats to the extent that it-1s “excessive ‘for ‘the = 


: number of stock owned by them. ee wl 
. But since the record does not indicate ‘whether the Barizhati are now — 
- engaged in this practice on the lands leased to them, does not plainly. 
indicate that their application. for the lands here involved. ismotivated 
a by : an intention to engage in that practice on. these-lands; and: does not 
indicate whether the lands here -involvéd: would plainly. be'excessive (6° 


. ~ for the stock owned. by them, the Department will not consider this | oo 


2 ground. as a basis upon which to rule against the Banzhafs 1 in this ¢ case. 


“4, ‘Tre RELATIVE Nerxp OF. THE. Pants. 


_ See 14 and 29 are located 214 and 314 miles, respectively, south: cate Si 
2; of the Car lin Ranch headquarters of The Swan Company. The Swi 
of sec, 22 is crossed by the Lincoln Highway. During the time of _ 
The Swan Company’ s lease, secs. 14 and 22 were. individually fenced 
and a livestock water reservoir was constructed in the SW1, of sec. yee 
Sec. 22, is the only. land previously controlled by The Swan Company 


aes which touches the 480 acres in sec. 26 leased by The Swan Company. ee | 


Sees. 12, 14, 16, 22, and 26 thus each. constitute a connecting link in the | : _# ‘ 


ae chain of anda: used by. The Swan Company: for its grazing, operations. en wy 


~ The Swan Company states that if sec. 26 were isolated, it would be- 


@ 4 _ come useless to the Company ; its lease, Cheyenne 063938-E, would, in| ie 
effect, be nullified. The Swan Company also insists that secs. 14,16, 7 
and 22, which are on the south slope of the Como Ridge, are particu- ges 


| ~ larly important to its operations as winter pasture and. feeding a 


. grounds. When all other roads aré blocked by snow, feed can be 


hauled to the Company’ s- livestock on these sections from the nearby 7 

_ Ridge-Station of the Union Pacific Railroad by way of the Lincoln = 
| Highway. ‘Thus, during severe winter. weather, the Company can 
savé the lives of many of its livestock by trailing them onto these a = 

sections and feeding them by means of feed hauled. from the railroad 
station. These statements are substantiated by recitals of the evidence foes 


to this effect in the court litigation between the Banzhafs and The _ 
.-Swan Company. The Banzhafs, who were served with copies of The - 


Swan: Company’s notice of appeal. and its. brief, have not contradicted Ten” 2 


__ these statements. Ota 
The Banzhafs’ contention is that they are entitled: ‘ the lease: se | 


; ‘cause they control the adjoining sections. They accordingly refused 
to enter into a compromise agreement, offered by The Swan Company 


| : - and deemed. popona ble and equitable to both. parties by the — an a 


0 8 Of these janeoe 80 acres (W148 WY) are under a private ie and 400 acres (Ny, 
‘ae and EY SBA) are under Taylor Grazing lease, . Cheyenne 063938-H,. noted in footnote 1, ty 


4 supra. 


274° a OF THE DEPARTMENT OF 1 THE i INTERIOR "158 - 


ment’s field examiner, be onc ea canicet both parties ould matte a 
certain concessions and would secure corresponding advantages and 


more effective range management. The record contains statements 


by the Banzhafs that they need additional lands for. their operations, _ 


_ but contains no facts substantiating these statements. 


As already shown i in part 2 above, both parties are on an equal plane 


of preference. Under such circumstances, the Department prefers 
grazing disputes | to be settled between the parties by mutual neighborly 
agreement for an equitable and reasonable allocation of the grazing 


range in the light of proper range- management practices. In all prob- 
ability, had such neighborly agreement been’ made by the parties in. 


this case, the Department would have confirmed it with leases accord- 
ingly... “But where the parties are unable to come to such agreement 
and instead choose to submit their disagreements to the administrative 


- process, this Department must render its decision according to the Se 


legal rights and equitable considerations of the parties. 


- In this case it seems plain that The Swan Company has special fied | 
for the sections here involved. Without them, its operations may be 
seriously impeded during severe winters. The Banzhafs rely solely 

_-. ‘on their asserted superior legal preference and do not deny the special 4 
needs of The Swan Company for these sections. Therefore, and since ~ 


_ the Banzhafs are not on a preference level superior to that of The 


Swan Company, it is the view of the Department that The Swan Com- 


pany has shown equitable considerations Ssuiticient to merit the renewal 
- lease for which it has applied. : Bed : 


oo: ‘Tue Renewar Chawsn IN THE Provious Lease 


Bat even if eG were s greater room for indecision on Pine matter, 


the provisions of The Sean Company’ s lease require that the Company a 


be granted a renewal lease. The LOnPNY: S — of J ee 4, 1988,, 


contained the following provision: 


*# # # and if at the end.of said period lot. five years] the Beeetaey of the. — 
Interior shall determine that a. new lease should be granted, the lessee herein will 
be accorded a preference right thereto upon such terms and for such ene as 


_ may be fixed by the lessor. 


Section 15 of the Taylor Grazing Act Sneeaek the lease of the nical : 
“upon such terms and conditions as-the Secretary may prescribe.” One 

of the terms and conditions prescribed by the Secretary in this lease 

_ was the contractual preference right quoted above, and by that provi- | 

- sion the Soa entered into. a contract. giving to the lessee ae , 


| . 20H, Glendon _Culverwell, A, 24076 (Denver (052439), April 12, 1946 . (unreported) ; : ‘ 
J..S. and Clara Parsons, 59. I,. D.,.210- (1946) ; Hooker and ‘Villareal, A 24254 Tes rosa 7 


; 054640), ebruany 26, 1946. (unreported). 
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preference right, to ahy new lease which might be gee on. these : 
Jands. This preference right is a contractual right inder the previous _ 
lease. Since the. assignment by the-Diamond Cattle. Company to 
‘The Swan Company transferred the preference right to. renewal as 


well as the other benefits and obligations under that lease; The Swan . | 


Compa any’s contr actual preference right under that provision is, there- 
_. fore, superior to any preference right. which the Banzhafs could assert 
on. the basis of ownership or control of contiguous lands. In view of 
the Company’ s status as a preference applicant by virtue. of its control. 
of cornering lands and because of the equitable considerations shown 
by the Company, the duration of the renewal lease will be the regular 
_ 10-year term. In accordance with present. regulations, however, the 
renewal lease. will not provide the lessee a preference right to a further 
| _renewal, unless it is shown at the expiration hereof that. the lessee 3 is 
eppeueks to. such a preference under section 15 of the act. 


«6. Concxuston. 


mecameiy the decision of the General Land 1 Office is reversed, ‘anal : ; 
“a renewal lease will be issued to The Swan Company for séés. 14 and 


29 for a 10- -year period effective from J: anuary 4, 1948, the date of — 


the expiration of its previous lease. It is niidaratood that one of: the 
grounds upon which this decision is’ baged is ‘the Company’s status — 
as a preference applicant under section 15 of the Taylor Grazing Act 
on the basis of its control of cornering: lazid; and therefore this lease 
will be subject to cancellation to the extent that t the ‘Company loses Ss 
ss control 2 the peepee base lands. 3 : 


- Oscar L, Cuarman, < - 
| Acting Secretary... 


INVENTION OF A CONDENSER CARRIER ee 


. Order No. 1763—Circumstances Surrounding Invention—Act of March 3. | 
1883, as Amended—Act of June 25, 1910, as Amended, aa ) 


The duties of a power- -shovel operator do not require research « or r investigation. 
or the supervision of research or investigation. . 


_ _ Reduction to practice by the Government, ‘for its own: ‘penefit, of an invention ti 
completely. conceived and. sketched by an. employee on his own time, without - : 
the use of Government materials or financing, is'not.a substantial making or — 


“development. of. the invention aprenee ‘the 1 use of Government facilities or . 


. 2: W. Cc. Condict, ‘ 283866 (Cheyente 063628), dune 24, 1942; ‘HA. Glendon Culverwell, 

A. 24076 (Denver. 052439), April 12, 1946; Estate of D..M. Oberman, A. 24176 (Cheyenne” 
059480), March’ 25,2 1946; Gerald M. Darrow, A. 24211. (Buffalo 035208), April 12, 1946; 
Alva Smith, A. 24136 (Spokane p18202), April 12, 1946 (all laa aa J. 8. and Clara. ee 
Paracas, 59 1.- D. 210. GOS), . 
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“avaucine, or on Goverment time, within the meaning of Departmental 
~ Order ‘No. 1763 of November 17, 1942. | : 
An employee’ of the Department -of -the Interior, ait Sagaced in investigation . 
or research, is not. required. by Departmental Order No. 1763 of November . 
17, 1942, to assign to the Government an invention made on his own fe - 


with his own facilities. ~~ 

_ The Government, is immune ‘feomiantt for the. use of any ‘patented: ingention . 
“made by an employee of the Interior Department, and is prohibited from 
paying royalties for the use of his invention under the act of June 25, 1910 — 
(86 Stat. ae as amended. ay the act of J us aL: 1918 ve Stat. 7105 ; 85 U. Ss. 


_ G. see. 68). _ | 
M-34565_ Rede _ a st : a . | 7 ma 7 ars . 


Tue Seale ee. OF THE ‘rertor. | | | : 
| My Dear Mr. Sucrerary: My opinion has Geer requested concern-— 
_ ing the relative rights of: the Government, and. the inventor: in a Con- 
denser Carrier invented by Arthur A. Corder, an employee of the 
Bonneville Power'-Administration. The Department of Justice has 

_ already been requested:to prepare a patent application under: the act 

of March 38, 1883, as amended (35 U.S. C. sec. 45), in order to protect 
the intéresta both of the Government and of the inventor, since the 

_ invention may have been in public use.since J uly 1945. 

-- The Condenser Carrier-is a device for use in installing and main- 
‘taining horizontally mounted heavy equipment of all kinds, particu- 
larly synchronous condensers, motors, and generators. Conception j is 

~ stated to have occurred in May 1948, but the invention. was not dis- 

-.. elesed to others until July 1945, ae Mr. Corder presented the as- 
sistant chief of. shop at the J. D..-Ross Substation, where he was 
employed as a power-shovel operator; with a workin: sketch and full 
-directions-for constructing the:dewiee.-« The occasion-for:the disclosure — 
at that time was the break-down of one of the condensers. A teletype 

from the Bonneville Power Administration indicates that the working 
drawings were prepared on the inventor’s own time. The device was’ 
constructed immediately thereafter in the shops of the substation at 
Government expense, and put into use at. once to overhaul a condenser ; 

which had broken down. | , 7 eich 3 . 

- As a power-shovel operator, Mr. Corder did not engage in or - super-- 
. vise research or investigation as a part of his assigned duties. Ifthe _ 
Government is entitled to an: assignment of the invention pursuant to 
- Departmental Order No. 1763.0f November 17, 1942, setting forth the 
* relative rights of the: Government and. employees of the Interior. De-- 
“partment: in inventions made by them, it’ is only because it was sub- 
stantially made or developed. through the use of Government facilities 
“or financing, or on Government time, or. through. the aid of Govern- - 
“ment information not. available to the pune. Construction of the » 


oe OT 
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Sune 25, 1946 


= & aeas cost. thé Govaimen: $240. for materials and a sabetnrat sum? — 
~~ for labor. Reduction to practice was possible only with heavy equip- 
_ ment of the sort used at the substation. Mr. Corder could not reason-. 
ably have been expected to construct the device.and reduce it to prac- — 


tice at his own expense before a determination of his rights therein. — 


His preparation of working sketches and a description evidencing — 


complete conception on his own time is as much as he could have been. 


- expected to do. Had he made an invention report. and requested a. 
~ determination of his rights at. that time, Government facilities, time, — 


and financing would have been in no way involved:- Instead, realizing 
that the use of his invention by the Bonneville Power Administration 


would simplify the job of repairing equipment, he permitted the Gov- 


-ooléttiment: to construct and operate a device made according to his spéci- - 
fications. | ‘He should not be penalized for his action by a requirement — 


that he assign his invention to the Government. Reduction to practice 
_ by the Government, for its own benefit, of a completely conceived in- 
- vention made and-sketched: by one of its employees on his own time, _ 


without the use of Government facilities or financing, is not such a. | 


-- substantial making or development of an invention through the use _ 


7 20, Government facilities or financing, or on Government time, as to 


| require an. assignment under Departmental Order No. 1768. 


Mr. Corder indicates in his invention report that he wishes the 


~ Bonneville Power Administration to have the right to manufacture 
_ and use the Condenser Carrier, but. desires to retain all other rights | 


= therein. It must be. pointed out, however, that the entire Government a Se 
| has, in effects a license-to: iiantifacture and use the device derived from - pres 
the act of June 25, 1910 (36 Stat. 851), as amended: by: the act of J uly ao 


1,1918 (40 Stat. 705: 85 U.S. C. sec. 68). | 
That act, which opens the Court of Claims sto suits for the ealicansed 
use of patented inventions. by or for the ee States, contains the . 
- following language: i aoe ae ew, Te 


oo Re the benefits of this ‘Act shall ai inure to any sei ponae who, ae he os 


makes such — claim, is in the employment. or service of the Government of the 


United States, or the assignee. of any such patentee ; nor shalt this Act apply to. 


ne any device discovered or invented by such employee during the time of his ome 


oe ployment or service. [Italics supplied.] 


| : The Comptroller. General has interpreted his penne aS 5 prohibiting Se 
not only suits by employees. against the United. States for the un- 
__ . authorized‘use of their inventions, but also payments of royalties to. 


_- such employees for the use of their. patented inventions, even pursuant. : 


- a cle contracts mequting 4 the use of such devices mace: November. 20, 


‘ $4 ca Since. the labor cost es $2, 760 on ihe ne order: included sition items, | it is impossible 
to allocate the exact. costs attributable to plates but Ene agpernuy amounted to ae least 
~~" several hundred dollars. oe eee Bahn oo . 
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ws 1934, 14 ‘Comp. con 396). Sines ie Government i is eel from _ 
: malas payments for the use of such inventions, and cannot be en- _ 


joined from using aie, it. has, for all pracaee purpose a royalty-. ge 


¥ free license. | 
‘Thus, whether or not Mr. Gordat sous to Have his patent enolien: 


: _ tion prosecuted under the act of March 3, 1883, as amended, supra, the - 


- Government may manufacture. or use the invention for governmental _ 
purposes without the payment of royalties. Inasmuch as the Depart- 
-.ment-of Justice has already. begun the preparation of a patent. appli- 


Si -eation, and-it is apparently. necessary that the application be. filed _ 
_....- sometime in. July, it will be assumed that Mr. Corder wishes. to. con- 
tinue the ee under the act of 1883 unless he. notifies me.to the: 7 


Das oe | ge 
| 2 eee a ee ee tie eee eae - 


: ee “RAY SORRELL 
‘ A-24341 : - Deoided Tully 9, 1946 


: Oi and Gas Leases—Partial al Assignment fect of Diseorery 0 on.  Segregned 
os. Tand. | 


The er of an oil antl gas lease as to see of the. land “included in the © 
lease creates a separate and independent lease as to that portion of land, and — 
a discovery on either the retained or F assigned portion does not inure to the 
benefit of the other portion, | Sar 


; : ant and Gas Leases—Assignments—-Subleases. 


An instrument which simply recites that the lease owner ‘yargains, sells, trans- 
fers, assigns and conveys all of his right, title and interest in and to said 


lease” i is an assignment and not a sublease; and the lease owner, after ap- _ 
proval of the assignment, cannot be heard to say that by a separate agree- 


ment, not submitted to the Department, it was intended by: the parties uae 
a the Instrument. was to bea sublease. | : 


| we MOTION FOR REHEARING 3 


“On ‘Déssinber’ a1: 1938, a and. ‘gas ‘exchange latise, ‘Gréat Falls _ 
080889, was issued i Ray Sorrell for a. 5-year term. The lease em- 7 
- braced the SEY, sec. 7, and the NI14NE'4, NIZSE1{ sec. 18, T. 35 N.,. 
R. 3 W., P. M. , Montana, 820 acres... On October 15, 1940, the Depart- _ 


ment’ approved an-assignment: by Sorrell to the Rim Rock Producing — 


, Company of the SI,SEY,. see. 4, and the NIZNEY, sec. 18, 160 acres, 
-and gave serial number, 083944 to the part of the lease assigned. AL 
discovery of oil was made on April 9, 1942, in the NW14SE1{ sec. 18, . 


“part, of. the land retained by. Sorrell,. ‘but the Geological Survey re- — | 


i: 7 ee on ei ia 29, 1944, that me geologic e' evidence did not warrant. | 


| amy —“ ee * RAY SORRELL | pe ee 1 QIQ 
. ce July 9, 1946 : 


ie arene that any of the lands assigned were to be eine dered: as 


_: being within the known geologic structure of any pr oducing oil or 
.” ‘gas field because of the discovery. : = 
On December 28, 1943, immediately prior. to the expiration date of a 
_ the original 5-year term of lease 080389, Sorrell filed a reassignment 
~ to him from Rim Rock. Producing Company of the 160 acres em- 
| braced i in lease 083944, In response to an inquiry.as to the statusof 
the assignment, the Department wrote E. J. McCabe, attorney for | 
‘Sorrell, on September 28, 1944, that since no discovery had been made 

on lease 083944, thelense fevminseod on December 81, 1943, and that _ 

since no-preference-right. application for a new lease had been filed, — 


* “no action was necessary on the assignment. On October 5, 1944, the. 


‘Department also informed Sorrell. by telegram that approval ofa | 
=. “partial assignment of an oil:and gas lease creates two separate and 
“distinct leases; that’a discovery on one will not inure to the benefit of 


the other for purposes of lease extension; and that consequently the 
-. discovery on lease 080389 did not extend the term of lease 088944 | 
- which expired December 31, 1948. 
‘Sorrell thereupon filed: a po fict for eeeonei eran of tie nate 
“The petition will be considered as a.motion for rehearing of the —e 
: par tment’s ruling in the letter.and telegram. 
~ Sorrell’s principal contention. is that the assignment from him to 
Rim Rock Producing Company did not create a separate independent 


-. Jease and that the discovery on the retained portion therefore inured ag 


to the benefit of the assigned tract. He claims that the assignment 
_- was in actuality a sublease since he reserved a part of the land and a 
portion of the term of his original lease and a royalty payable out of 
future production from the tract assigned. In support of this conten- 
_ tion he attaches a copy of an agreement, executed May’, 1940, between . 
himself and Rim Rock under which he agreed to.assign all of his right, 

title, and interest in: the 160 acres in consideration of a cash payment 

and an additional payment out of production. Rim Rock further | 


_ agreed to. drill a well upon the. assigned. land but to relinquish all — 


right, title, and interest in the lease if it did not commence such well 
before 6 months preceding expiration of the lease. | 


Jt seems clear from the terms of the agreement that it was an assign- as 


~ ment and not a sublease. ‘However, it is unnecessary to discuss the 


point since this agreement was never submitted to the Department. and . 
never received departmental. attention, much less approval. The in- 


strument which was submitted to -the Department. and. approved on 
October 15, 1940, after reciting the issuance of lease 080389 to Sorrell 


a covering the 160 acres, provided simply | that— ~ 


NOW, THEREFORE, ‘for: and in. consideration of One Dollar (st. 00), he re. 
saint of. which is hereby acknowledged, ‘Ray, Sorrell, the owner of the BnOve - 
= 939340—52-—22 | | 


™~ 
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| desertbed lease, hereby baveaine airs (fanstere: assigns and conveys. ‘all of his _ 
_ right, title and interest in and to said lease, insofar as it covers the above de-- 


- geribed lands, subject to the approval of the Secretary of the Interior, to Rim _ 


~ Rock Producing Company, a corporation of Kevin, Montana,. said assignment to | 

be effective from date of approval hereby by the Secretary of the Interior. ay 
| There can be no question that this instrument constituted an. assign- 
“ment; in fact it would be difficult to find clearer ee which could 


“a be eed to effect.an assignment. — 


A partial assignment therefore having oan crete tivo: isparate. 
| donee: were created. This rule as to the result of a partial assignment 
~ has been consistently followed by the Department (Circ. 960 of August 
19, 1924, Circulars and Regulations of the General Land Office, 1930, 
7p. 930; 48 CFR, Cum. Supp., 192.41a) and has been held to be valid 
mass W. Grier and George Etz, May 12, 1944;. motion. for: rehearing 


Pg denied. October 28, 1944; both 58 LD:% 12). "Therefore; the discovery 


ieee School Lands: 


on the land retained i in lease 080389 did not inure to the benefit of the 
assigned land in lease 083944 and did not extend the term of the latter 
lease beyond December 31, 1948. A new preference-right lease could — 
have been applied for upon the basis of lease 083944 under the act of - 
July 29, 1942 (56 Stat. 726; 30 U..S. C. sec. 226b), since the lands 
covered were not on the peers hon date of the lease within the known 
geologic structure of any producing oil or gas field, but since no appli- 
~ cation was filed within the period required by that act, this course of 
action for extending the life of the lease cannot now be availed of by 
Sorrell. Lease 083944 must be held to have expired on December 31, 
1948.. Pee | - | 
- The motion for: Fehearing i is s denied. | | ; 
7 3 C. Girarp Davison, 
Assistant Secretary. 


‘RECLAMATION WITHDRAWAL OF SURVEYED. ARIZONA SCHOOL 
LANDS © 


| Reclamation Withdrawal—Arizona School Lands. 


Sections 16 and 36 lands reserved for school. purposes to the State of Arizona 
. remained subject to a reclamation withdrawal under section 3, 6f ee act 
. of June 17, 1902 (32 Stat. 888 ; 43 U. S. CG. sec. 416), even after survey. . 
. The act of. April 7, 1896 (29 Stat. 90), which granted authority to the Territory | 
of Arizona to lease the lands reserved for school purposes, is not inconsistent F 

_ with an interpretation of Section 8 of the Reclamation Act of June 17,1902 
| (32 Stat. 888 ; 48 Ui S.C. sec. 416), permitting, a reclamation withdrawal of ; 
sa surveyed lands reserved for school BES | | | | 


A congressional reservation oe lands for + Behook purposes to a future State ie oo . 


- not. a grant of. such. lands, and title temains in the United Biates subject 
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to the full control and disposition of Congress, until the contemplated grant is — 
effected. . ee | | 


Arizona School Lands. a 


There was no granting act involving Arizona school lands until its admission : 
- to. statehood on February 14, 1912 (37 Stat. 1728). : | 


Reclamation Withdrawal—School Lands. 


It. is admitted that unsurveyed lands reserved for school purposes to a , future ~ 
‘State remained subject to a reclamation withdrawal under ac act of J une 
‘1%, 1902 (32 Stat. 388; 43 U.S. C. sec. 416). - * fer : 


Reclamation Withdrawal—Forest: Reserve. 


Lands included in a forest reserve remain subject to a reclamation. withdrawal a | 


- although they are severed from the public domain fei public entry on them eee 


is precluded. 


~ Arizona Enabling Act-School Tands—Reclamation Withdrawal. 


The ‘Arizona Enabling Act of. Bi une 20, 1910. (36. Stat. 557 ) making: foe Pro- 
vision for lieu selections if: school - sections were otherwise reserved, con- 
firms the interpretation. of section 8 of the Reclamation Act of June 17, 1902 
(82 Stat. 888; 43 U. S.C. see. 416), that lands reserved. for school purposes 

| remained. subject to a. reclamation withdrawal even after survey. | 


M3340 . . - cer) > Suny 16, 1946. 


“To THE Convicrasrona OF THE re tis Orrice, | | : 

The State of Arizona, through the Commissioner ‘of its Land De- 
‘partment, has asked the Department to reconsider the question whether 
‘the State has title to certain sections 16 and 36 in veurveyed eer | 
within its borders. -~ | - 

By the act of Seprom hae 9, 1850 (9. Stat. 446), ‘the botindaries of the 
“Territory of New Mexico: were: ‘defined and a temporary government 
established. Under the provisions of that act and of the act of July — 


“22,1854 (10 Stat. 308), the sections numbered 16 and 36 within the — a 


Qerritory were reserved for the maintenance of schools therein and in 
the States and Territories to be created therefrom. By the act of | 
February | 24, 1863 (12 Stat: 664), a portion of the Territory of New 
Mexico was set apart as the. Territory of Arizona and sections 16 and. 
86 in the new ‘Territory were reserved to the future State for school 
_ purposes (Rev. Stat. sec. 1946). The act of June 21, 1898 (30 Stat. 


484), carried into a grant to the Territory of New Mexico the previ- ‘ 
ously. reserved school sections.2 This grant, however, did not affect 


~ gchool sections within the Territory of ‘Arizona because of its earlier 
separation from the older Territory.2 There was ‘no granting: act in- 
- volving Arizona. school lands until its admission to statehood on Feb-. 


. : 1 New Mexico ¥. . Altman, 54 I. D. 8 (1982). 
 2Tillian vy. Keepers,'44 L. D. 460 (1915). 
8 of. Byers v. State of. Arizona, 62 L. D. 488 (1928). 
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ruary 14, 1912 (37 Stat. 1798), ‘pursuant to the Enabling hee approved 
June 20, 1910 (36 Stat: 557). - 
7 Since its admission to statehood, Arizona has vee auereped | 
school sections within its borders, selling and making other disposition 
of them, apparently entertaining no doubt. as tothe sufficiency of its 
title. However, by a decision dated September 21, 1933, and ap- 


| proved by the Department, the General Land Office denied ‘lie State’s _ | 


| claim to sec. 36, T. 16 S.,.R. 21 E.,'S. B. M., the survey of. which was 7 
first approved in 1857, on the er cana that this tract had been with- 
drawn: for reclamation purposes by departmental orders dated Jan- 


3 uary 31, 1908, and July 20, 1905, under the authority of the act of 


June 17, 1902 (32 Stat. 388 ; 43.U.S. C. sec. 416). Also, by a decision 
dated November 25, 1935, the General Land Office dismissed ‘a protest, 


» filed by the State of Arizona against the allowance of a homestead __ 


entry of one LL.M. Peterson for a portion of sec. 16, T. 1 N., R. 4 E., 


G.& 8. BR. M., survey approved October rae 1868, on the ground that a. 5 
-reclamation withdiawaL of this. land by departmental. order of J uly 
2; 1902, prevented the vesting of title to the: tract in the State and — 


Asics the State had no ee to be heard i in. eEpomuen to the apply | 
cation.‘ | 


While inislating a it saga the inde the State, on n February 21, se * OP 


1936, requested the Department to restore certain school section lands. 

‘from reclamation. withdrawals for the Salt: River and the Yuma irri- 
: _gation projects. On April 13, 1936, the State filed with the Depart- : 

ment an application ; for. patent under the act of June 21, 1934 (48 Stat. 
1185; 43 U.S. C. sec. 871a), to a number of school sections j in these two: 


a fenton projects. On June 4, 1936, pursuant to a recommendation 7 


of the Acting | Commissioner oe the Bureau of Reclamation, the De- 
_ partment approved the revocation of withdrawals as to certain school = 
sections in the Salt River project; and, in August 1936, similar ap- 
. proval was given to revocations relating to certain school sections in. 
the Yuma project. In 1945, also upon. request. of the State, reclama-_— 
tion withdrawals were eee with. respect to. additional sections 16 
-and 36 which had been disposed of by the State of Arizona, bringing — 
the total of lands thus restored to over 28,000 acres. 


a ‘However, the State has now petitioned the Department to ‘recon-- eo 
_ sider generally the question. of the State’s title to sections 16 and 36 


.in surveyed townships, withdrawn: at the time of the passage of the 
Arizona Enabling Act, the title to which had not been digposed of 
by the State. es = | - *% 


Phe State aid aot appeal to the Desacement Bou this decision. However, Peterson 


did. and the decision was affirmed as to her, on the ground that the land: was efféctively _ 


- ‘withdrawn by the’ reclamation withdrawal. Lillian M. Peterson: et: at., vA. 204171, August | 
5, 1937 (unreported). se BRR CUO Se SRR an oe mei ine ge 
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It appears that the question now presented involves title to SS bable a 
less than 11,000 acres. In support of its petition the State argues _ 

~ that the sections 16 and 36 reserved for school purposes to the Terri- 
tory of Arizona, and to the State to be created out of that Territory, 
were upon survey set apart from the public lands and dedicated to’ 


_ the specific purpose of supporting the common schools; and that by 7 
“the act of April 7, 1896 (29 Stat. 90), Congress granted to the Terri- 


tory of Arizona full jurisdiction and control over — a reserved 
: Lor school purposes. | 3 
It is settled, and not questioned by. the petitioner, ‘that a congres: 
; sional reservation of lands for school. purposes to a future State is 


: “not a grant of such lands,’ and that title 1 remains in the United States, - | 


subject to the full control and disposition of Congress until the. cane 
templated grant is effected.* It is also admitted that unsurveyed 
lands reserved for school purposes to a future State remained subject _ 
toa reclamation withdrawal. State of Utah, 58.1. D. 365 (1981); 
Joseph C. Bringhurst et al., 50 L. D. 628 (1924). “However, petitioner 
~ insists that the Reclaniet on Act did not confer authority on the Sec- 
retary of the Interior to withdraw for reclamation purposes surveyed 
_lands so reserved, for the reason that such lands were no longer subject. 
to “entry” and ther efore were not within the purview of the Reclama- 
tion Act since that act, granted only authority to withdraw lands. 
“from entry.” : 
The pertinent. portion of section 3 of the Reclamation Act reads as 
follows: a4 oe ee | 
: Phat: the Secretary ¢ of the Interior shall, before ; giving ihe pablie notice. pro- 
vided for in section four of this Act, withdraw from public entry the lands re- 
quired for any irrigation works. contemplated under the: provisions of this Act, 


and shall restore to public entry. any of the lands so withdrawn when, in. his | 
. judgment, such lands are: not required for the purposes of ’ ‘this Act; and. the: 


a Secretary of the. Interior is. hereby authorized, at or immediately prior to the 
. time of beginning the surveys for any contemplated irrigation works, to withdraw. ) 


from entry, except under the homestead laws, any public lands believed to be : 
: susceptible of ‘irrigation. from said NOTES . Oe, 82 ace 388 5 48 U. Ss. O. _ 


” Goiisideiition: of: ths, purposes of the Bodiaiiation Act and of ies 


7 judicial and administrative interpretation shows that the restrictive ; 
construction of the statute urged by the State is unjustified. The 


Reclamation Act “outlines a comprehensive reclamation scheme” 


. (Henkel v. United States, 237 U.S. 43, 49 (1915) ), and has consistently 
_ been construed to authorize withdrasals of land similar in character _ 
to land reserved for school. ae wore the nee issue NOW : 


oe 5 United States Vv. Morrison,. 2401 U. S.. 192 (1916) ; : Fave Hodgert, 1 L, D. 632 (1880). 
..§ Thomas H. Watson, 6 L. D. 71 (1887); ef. United: States v. Morrison, supra; Wis- 
consin v. Lane, ean U. S. 427 (1918) ; Gonzales. v. French, 164. U. 8. 338. (1896). 
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| presented apparently ° was never sdeesemined jadicigilys the practice of. 
| broadly interpreting the withdrawal authority. of section 8, in a man-. 
ner inconsistent. with the narrow approach here suggested by peti- 
tioner, has been APPEOVeS by the courts and sanctioned by congres- 


' gional enactment. 


For example, fends crmaed in a forest reserve fine been subjected 
to. reclamation withdrawals. (See 33 L. D. 889.),.. The creation: of a... 
‘forest'reserve, like the survey. of peserved. school lands: ‘has the effect of — 


severing the reserved land from the: public: domain and of precluding 


“public entry” on the land. Shannon v. United States, 160 Fed. 870, 
873 (C..C. A. 9th, 1908) ; Light v. United States, 990 U.S. 523 (1911) ; 
of. Chicago, M. & St. P. Ry. Oo. of Idaho v. United States, O44 U.S. 
- 851 (1917) ; see, also, 16 U. S.C. sec. 482. But it is nevertheless recog- 
nized that. forest-reserve lands remain subj ect to: withdrawal under 
the Reclamation Act. The Attorney General, in ‘ruling that a recla- 
mation withdrawal was effective, specifically recognized that national 
_ forest lands “are not open to ‘public entry’ in the ordinary. sense.” 
80 Op. Atty. Gen. 398, 400, at-402. (1915) ; ef. United States v. Hanson, 
167 Fed. 881 (C. C. A. 9th, 1909). Congress. has expressly sanctioned — 
the: practice of withdrawing for reclamation purposes land covered 
by other reservations or withdrawals. Thus, the act of July 19, 1919 
(41 Stat. 163, 202), provides that. proceeds derived from the nase of 
lands nifected ‘by a reclamation withdrawal and “by a reservation or 
. withdrawal under some other law” shall be covered into the reclama- 
tion fund. It may be noted also that in the case of Henkel v. United 
States, supra, the court referred to the fact that land in an Indian 
reservation had been withdrawn for reclamation pee without _ 
apesounet the dogelty: of that procedure ? 


3 «No light is shed upon the- iites oh here. involved ‘te the qodsiatice’ ate of ihe 

Reclamation Act. No statement appears in the extensive Committee reports that sur-. 
veyed school lands were to be excluded from: the. authority to. withdraw lands for 
reclamation ‘purposes ; Che. 2, He Rept. 794, 57th Cong., 1st sess., March 8, 1902. 
When a question as to school lands was raised on the floor of. the House, the ensuing - 
- discussion was. entirely inconclusive. (See 35 Cong. Ree.. 6735-67236, ‘O7th Cong., 1st 
sess., June 13, 1902.) True, it appears that Congress took figures from the 1901 Annual 
Report of the Commissioner of the General Land. Office for. the charts - used in the course 
of the legislative history of the Reclamation Act (see H. Rept. 794, supra, DP. A; 35-Cong. | 


| _ Ree. 66786) ; ; and in the Annual Report. ‘the area of lands" granted® for school. ‘purposes” 


-was included in the column of. “appropriated lands.” (1901 Annual Report, p. 197.)_ 
-. But no conclusion either way can: be based on that fact. The argument -that. therefore. 
-. gchool lands reserved but not yet “granted” were considered by Congress to be subject . 
- to reclamation withdrawal appears somewhat speculative ; ; it would. be even more specula-. 
tive, however, to reason that the mention of school. lands in the Annual Report indicates 
a congressional intent that.such lands gener ally, whether or not actually granted, were. 
excluded from reclamation withdrawals on the theory that Congress considered subject to 
withdrawals only the lands listed in the Annual Report as “unappropriated. and. un- 


% Teserved.” In any event, the latter conclusion would run contrary to the express legisla- 


tive recognition (act of J uly. 19, 1919, supra) and well-established and judicially approved 

‘practice (see, supra). that lands included in certain reservations are, nevertheless, ‘subject . 
to. reclamation: withdrawal. (See p. 197 of the Annual Report, ‘stating that the eons 
. of “reserved lands” includes “all lands. reserved for any purpose whatsoever. ah aes 
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“aig interpretation of section 3 of the Reclamation Act j is not, va 


7 elaimeéd by the State, inconsistent with the act of April 7, 1896 (29 ne 
Stat. 90). That act granted authority to the Territory of Agiona to. 


lease the lands reserved for school purposes, but it provided éxpressly 


a that “all leases shall terminate on the admission of said Territory as’ 
_ a State,” thus evidencing that the Territory was denied power to affect. ae 
the title to the land (32. L. D. 604, 605). Subject merely to any leases 
_ issued by. the Territory,,.the act: sléanhy? did*not:limit; the authority of 


a Congress to dispose of the title to the land. There is nothing in the 
act to indicate that a survey was to have the effect of excluding the 
: land from the operation of a future withdrawal, er as a withdrawal. | 
| under. the Reclamation Act. - 


On the other hand, the broad interpretation of the Reclamation Ne . 


finds strong confirnistion in the Arizona Enabling Act of June 20, 


a “1910, supra. That act not only reserved generally to the United States | 


all powers for carrying out the provisions of the Reclamation Act (sec. - 
20, par. 7; 36 Stat. 557, 570), but section 24 demonstrates that in en- 


acting the statute Congress was of the opinion that land such as that. 


. here in question was properly subject to a reclamation withdrawal. — 
- Section .24 of the Enabling Act, making. specific provision for lieu ~ 


- selections if school sections were otherwise cere veeus im part, as 
a follows: 3 ’ 


That in addition to sections aizteail and thirty-six, heretofore reserved for - 


_ the Territory of Arizona, sections two and thirty-two in every township in said 


ce proposed State not otherwise appropriated at the date of the passage of this Act es 


are hereby granted to the said State for the support of common schools; and. | 


where. sections two, sixteen, thirty-two, and thirty-six, or any parts thereof, are | 
_Inineral, or have been sold, reserved, or otherwise appr opriated or reserved by. - 
or under the authority of any Act of Congress, or are wanting or fractional in Bee 

-quantity, or where settlement thereon with a view to preemption or homestead, —_ 

-or improvement thereof with a view to desert-land entry has been made hereto- 7 aes 


fore or hereafter, and before the survey thereof in the field, the provisions of 


Sa sections twenty-two hundred and seventy-five and twenty-two hundr ed and. 


; seventy-six of the Revised Statutes, and Acts amendatory thereof or supple- : 


‘ : mentary thereto, are hereby made applicable thereto and to the selection of lands 7 
.. jn lieu thereof to the same extent as if sections two and thirty-two, as well as” 


_ sections sixteen and nes ‘were mentioned: therein: .* -* *, _ Utalies, ee 


- supplied. ] ae: | : 
It is admitted that ands: subjected to reclamation withdrawals fall | 


; within the italicized portion of section 24, i. e., are lands “reserved, 
or otherwise appropriated or reserved by or ander the authority of J 


any Act of Congress” within the meaning of section 24. Hlizabeth J. — 


Laurence, 49 L. D. 611 (1928) ; see, also, State of Utah, 58 T. D. 365. © 
(1931) ; Joseph C. Bring hurst et al., 50 L. D. 628 (1924).. In fact, the ~ 
State of Arizona has repeatedly nada heu selections under section 24 
‘for land withdrawn for. reclamation purposes; ef. iL lizabeth J. Lau | 
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TENCE, supra. The. State suggests, ide ane mies jade which 
were surveyed before the enactment of the Reclamation Act were ex- 
. empt from withdrawal and, therefore, from the effect of section 24. 
~ Both the terms of the statute and the interpretation given to it refute — 
‘the State's ‘suggestion. Section 24 of the Arizona Enabling ‘Act does 


- contain a‘reference to surveys by peau ‘expressly that certain’ 


action must have been “before the survey * * * in the field.” It: 

is obvious, however, that this qualification relates only to the last _ 
group of situations covered by section 24, namely to the cases of settle- 
ments on, and resid oa of, the land. § Clearly, the qualifying: 


~ clause “before the survey cor in the field” cannot have any’ ~ 


reference to. the preceding groups of cases enumerated i in section 24, 
such as mineral lands, lands sold,? or fractional in quantity. Conse- 
quently, the conclusion is inescapable that, different from the cases ~ 
of settlements and improvements, the time of the survey was con- 
sidered by the Congress to be irrelevant with respect to lands “re- 
served or otherwise appropriated.” Moreover, it has been held that 
certain ‘section 2 lands, although surveyed -before the enactment of 
the Reclamation Act, were subject to reclamation withdrawal, and 
that section 24 of the Arizona Enabling Act is applicable to such. 
lands.. Luzabeth J. Lawrence, supra. The Enabling Act, in granting 
the right to lieu selections for reserved Jand, thus did not exempt 
surveyed lands. And considering the unqualified provision of section. 
94 of the Arizona Enabling Act in this regard, there is clearly no 
justification for making an exception, as suggested by the oe with. 
respect to school] sections 16 and 36. . . a 
It is, therefore, concluded that lands reserved for school purposes 
to the State of Arizona, even after survey, remained subject to a rec- 
‘lamation withdrawal under section:3 of the act of June 17, 1902, If 


§ The recognition of settlements on reserved school lands is limited to settlements made 
before the survey of the land. Rev, Stat. sec, 2275; act-of February 28, 1891 (26 Stat. 
796; 43 U.S. C. Bec, S51) 5 ae United States v. Morrison, supra; Frands C, Grundvig, 14: 
iL. D. 291 (1892). 

®It is a general rule that a survey is necessary before land can be segregated ees 
the public domain by a sale. Stoneroad v. Stoneroad, 158 U: S. 240, 250 (1895)'3 : Lane 
v. Watts, 234 U.S, 525, 540 (1914). 7 

20 The decision in 32 L. D. 604 did not determine the seine ere at issue. That. eee 
was limited to the question whether possessory rights and improvements in a. school. 
section 36 in the Territory of Arizona could be acquired under the Reclamation Act (see, 
also, 84 L. D. 186). . The ease did not decide whether reserved school lands May. be 


. withdrawn after survey. While the decision properly emphasized the broad authority 
- retained by Congress after the reservation of the land to. the future State for. school 


- purposes, the following dictum’in the decision (at p. 605) might be misunderstood :. 
“Until Congress makes. appropriation of such lands, or authorizes’ the Department to. do 
so, no action of the Department or of the territorial government can vacate the present — 
existing reservation or dedicate the land to the irrigation project.” That. dictum should. 
not be understood to preclude reclamation withdrawals; in any event, if thus interpreted, — 
it would appear to have been overruled by the decisions in 50 L. D. 628, 538 I. D. 365, | 
the departmental approval of the General Land. Office decision dated September: 21, 19383, : 
ane the Peon ee decision in: the case of aan M. Epberson: e ahs aac - 


oo) = COMMER EH. HARRIS 87 
- oe | August 19, 1946 | Se 


| they we were included i in ‘such, withdrawal, title to the lands did not pass, : 


to the State of Arizona upon its admission to statehood, but the State - a. 


: is, of. course, entitled to make lieu selections under section 24 of the — 


Enabling Act. The departmental practice in this matter, as exempli-. 
fied in the approval of the Land Office decision of September 21, 1933, 

| Se thus should be adhered to. | 
Pe iG mano Davibeos, ws. 

“Assistant Secretary. 


| | “HOMER H. HARRIS | 
| A-20995 ae Decided August 19, 1946 


Mineral Leasing Act—Sodium Prospecting Permits—Lands in Reasonably | 
Compact Form.” 

a Where, because of prior disposals, a reasonably compact : area of contiguous | 

: land cannot be obtained, the inclusion of incontiguous tracts will be deemed - 
in compliance with the requirement of section 23 of the Mineral Leasing Act 

_. of February 25, 1920, that. the lands be “in reasonably on form,” pro- 

vided. the tracts are. within an area of 6 miles square. . , 


“APPEAL FROM. THE GENERAL LAND OFFICE * 


Mr. ones H. Harris filed an. application (Evanston 022955 ) for a 
sodium prospeeting permit : which, as twice amended, embraced the 
_ following lands: : : 


‘7 18 N,, R. 109 W., 6th P. M., + Wyoming, 
sec. 6, all. | 
‘sec. 8, all: 
sec. 18, all. 

dO 19N,, R. 109 W., 6th P. M. , Wyoming . 
"Sec. 10, all. 


On May 29, 1946, the Commiiccone: of the General Land Office ruled : 
‘that sec. 10-is Tok reasonably compact with secs. 6, 8, and 18, as required - 
- for sodium prospecting permits under the Mineral Leasing “Act and the 


regulations, and that Mr. Harris must.amend his application to apply aoe 


a only for lands within « an area of not more than 6 miles ee i 


‘ 


vt : Effective J uly: 16, 1946, the General Land Office and the Grazing Service were abolished 


- and their functions were ‘transferred to the Bureau of. Land Management, ‘by Reorganiza- i 


tion Plan No: 8 of 1946: (11-F. R. 7875, 7876 ; 7776). . 

os 2Dhis application is under section 23 of the Mineral Leasing Act of 1920: (44 Stat. 447 a 
as amended by. the. act of December 11, (1928 — (45 Stat. 1019; 80 UW 8. C.. see. na 

and 43 CER. 195. 1. = ste ee 
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In his esi (A-94895), Mr. Harris states ae all the remaining 


land in the townships here involved have been either granted to the : 


Union Pacific Railroad Company or to the State of Wyoming, or are 
covered by prior applications. — He therefore urges: that the lands he. 
has applied for are in as reasonably compact form as possible. under | 
— the circumstances and that it is not possible. for him to amend his | 


| application to include four sections within a square of 6 miles square. 


Section 23 of the Mineral Leasing. Act requires. that the area to be — 
included in a sodium prospecting DerUe shall not exceed 2,560 acres _ 


. of land “in reasonably compact form.” In those instances where, _ 
because of prior disposals, a reasonably compact area of contiguous on 

.. land cannot be obtained, the Department has generally permitted, as. 
~~ being in conformity with the requirement of the act that the lands be 


in reasonably compact form, the inclusion of incontiguous tracts Ina 


‘permit provided they are atleast within a square of 6 nites square, 1.e., . _ 


- the area sought would be considered as in reasonably compact form 


a8 even though the maximum of four sections. are spread within a Hecate | 


the size of a township containing 36 sections. eee | 
There is no occasion in this case even to consider the. eee of |. 


‘a further. stretching « of this already very liberal construction. of the | 
statutory requirement of “reasonably compact, form.” The record in 


this case indicates that just south of sec. 18, and cornering thereon, are. 


two sections any. portion of which is ‘available to the applicant for - 


inclusion in his sodium prospecting permit, up to the limits permissible <7, 


. by law.t These are sec. 20, T. 18 N., R. 109 W., and sec. 24, T. 18 N,, 7 


. R110 W. If the applicant. applied: for either one of eiise: the area 


within his permit would be within a rectangle 2 by 4 miles or 3 by 4 

| miles, well within the square of 6 miles square required by the Com- 

- missioner’s-decision. .-Mr. Harris. did not indicate in his appeal that he 
would not have complied with the Commissioner’s decision had he been 
aware of the availability of secs. 20 and 24, his appeal being based. 


_-.- solely on the ground that he could not possibly secure four sections of 2 oe 


: : land if he complied with the Commissioner’s decision. 
‘The decision of ue Commissioner i is affirmed. 


er ‘Ganiep ieee 
a Assistant Secretary. 


a Tigtantes of such action .as ay as 4921 are mentioned in the ‘Department's heicon: ; [ 


- Fred: Mathews, 48 L. D. 239, 240 (1921). See also, Helen F. Curns, 50 L. D: 358 (1924). 
4 The record. indicates" that these two sections. are eovered by oil and gas lease applica- A 


. tions.” But lands covered by ‘oil and gas lease applications are not thereby prevented | 


ot 7 from inelusion ‘in other permits - or leases for other minerals under the Mineral renee | ee 
“ Act of se cseaa 25, idaeek fas CFR, Cum. ae ” 192. 12. we ; ne 


Ligaay ee “UTAR ‘MAGNESIUM CORP. a ot 289° 
UTAH MAGNESIUM - CORPORATION 


A-24849 C's Gut did io ee ek s : 
A-24351. Pea September ut nee = 


e A-24358 | 


Mineral Teasing Act—Potassium Prospecting Permit, | 

“Issuance of a potassium prospecting permit is discretionary, and the fing : 
of an application therefor confers ‘DO right on’ ‘the applicant. 
Withdrawal Order—-Mineral Leasing Act—Potassium Prospecting Permit, , 


~ An order withdr awing lands from all forms of appropriation under the public- | 
land laws; including the mineral leasing laws, is effective against a. prior” 
application for a permit to prospect for potassium on such lands, aa 


| Mineral Leasing Act—Potassium Prospecting Permit—Constitutional Law. 2 


= ‘The denial of an ‘application for a potassium prospecting permit’ ‘does: not ae 


. constitute deprivation of property without due . process of law. 


; Mineral Leasing Act—Withdrawal Order—Constitutional Law. hi | 


; . A withdrawal order which neither enhances: nor diminishes existing. rights: 
does not deny equal protection of the laws to a prior prelcant for a | potas: - 
sium ‘prospecting, a, . Span Oy cS 


APPEAL FROM TRE GENERAL LAND OFEICE’ 


- Deak hearautene: Corporation: fled. applications under Gs a ose : 
: February 7,.1927,? for permits to prospect, “for potassium and. for 


magnesium and other minerals associated with the potassium de-. 

: posits” on certain lands of the United States situated i in Utah. The. . 
Commissioner of the General Land Office rejected the applications cr 
because the lands involved had been. withdrawn by PublicLand Order 


> No. 256 of January 4,:1945, from all forms of appropriation-under: a ia 


| the public-land | laws, including the mineral leasing laws, and. re- . 


served: for classification. From this rejection the applicant has ap- 
pealed, assigning six. specifications. of error which will be considered . 
in the order presented by the applicant. 

- 1. The applicant asserts that the rejections disregard its. righta 
as a qualified. applicant, whose filings were made prior to o the date of 
the withdrawal order.. | | | 

Section 1 of the act of February 7, 1997, supra states ase “the 

Secretary of the Interior is hereby authorized, under. such: rules. and 
regulations as he may prescribe, to grant to any qualified applicant a 
prospecting permit * * *” (30U.S.C.sec.281.) This language 


y is eae identical pes section 13 of the Mineral: cee Act, 


4 Effective J uly 16, 1946, the: ‘General. Land: Office ana’ the Grazing Service were abolished . 


and their furictions were transferred to the Bureau of Land Management, by Reorpantzation: 7 


Plan No: 3 of 1946. (LL FE. R: F875, 7876 ; TUTe) 
244 Stat. 1057 ; 80 U.S. iC. sec. 281 et seg. 
ae F. R. pei 


Me 
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a se eaaity eT * It has been repeatedly held that the i issuance 
of an oil and gas permit under section 13 is a matter.confided to the 
discretion of the Secretary.® The potash act, being i in a.real sense a 
' part of the Mineral Leasing Act, must. be given the same construction.’ 
An application which requests ‘the issuance of such a discretionary 
permit vests in the applicant no rights i in the lands described or in 
the minerals therein; it is a mere, request that a license be granted. 
Consequently, it cant be said that the: applicant, by the filing of its. 
applications, acquired any rights which could have: been ee Sa 7 
‘by the rejections. 3 , # 

Further, the effectiveness ‘er a witideaeal order: as. ener prior im 

applications for permissive privileges has been upheld. by the eee | 

of this Department * and sustained by the courts.* 7 
2. The applicant next’ asserts that the withdrawal lacs is an . 
; arbitrary and unjust attempt to deny a qualified applicant the bene- 
fits of the Mineral beeen Act under a filing made | er to the 
withdrawal. — 

The effect of the withdiawal erie: upon the applicant’s prior ap- 
plications has been discussed under the first. ‘specification of error. 
With respect to the contention that the withdrawal order.is arbitrary 
or unjust, it is observed: that: the applicant tenders neither fact nor 
argument in support of the assertion. It may be noted, nevertheless, | 
that-the order itself recites the purpose for which it withdrew the. 
lands described therein, “classification under the jurisdiction of the — 
Secretary of the Interior.” This is a valid PUTpOres sanctioned. by 
_ the Congress ° and by the courts.” | | 

8. The applicant also contends that the withdrawal ores is without 
and beyond the powers of the Secretary of the Interior. 

- That the Secretary of the Interior has authority to withdraw Subhic | 
Jands from a aa is no 0 longer oe to querer His powers 


444 Stat. 487, 441. Ate & . 
‘8 United States ex rel. Roughton v Ye. Tekes, 101 F, (24) 248 (1938) ; ‘ ‘Wann ¥. {eke 92 re 
(24). 215 (1987); L. N, Hagood, 52 L. D. 630° (1929) ; ; Joseph :C. Sampson, 52 Lh. D. 637 | 


~~ (1929) ; Martin Wolfe, 49 L. D. 625 (19238) ; Charles R. Haupt, 48 L.. ‘D, 855° ee eo 


Cire. No. 672, part 1, sec. 2, 47 L. D. 487, 488 (1920).. 
6 United States ex rel. Roughton v. Ickes, supra (footnote 5); ‘ Joseph B. ‘Hatch, 55 L D. . 


580 (1936) ;. McNeil v. Marias, 54 I, D. 333, 385 (1938) ;. Lincoln-Idaho ou Company, 51 a | 


L. D. 235, 288 (1925) ; Enlow v.. Shaw, 50 L. D. 3389 (1924). . 
4 Harold 8, Anderson, Jr., et at, A. 23795, May 10, 1944 (unreported) ; : Bisie M.. @ram- 
mer et al., A. 23730, December 31, 1943, rehearing denied April 24, 1944 unreported); = ° 
Lineoln-Idaho. Oil Company, supra (footnote 6). .° - a eo 
8 United States ex rel. Barton v. Wilbur, 283 U. 8. 414 (1981). 

® 36 Stat. 847; 43 U. S.C. sec. 141, 
_ 10 United States vy. Midwest Oil Company, 236 U. 8. 459, 481 (1918). 
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7 in this eed nave ean: properly authorized iby the President a and a 


recognized by the courts.2 


4, The applicant next urges that the order is an arbitrary and un- 


. reasonable discrimination. against certain applicants and applications | 
in contrast with other applicants and applications having 3 no pe erenter : 
or ights. — : , 
, Again, the appliane has not ¢ seen fit. to expand. its contention of | 
illegality. and, more; does not. even.assert that the alleged discrimina- 
tion operates against it. ‘But apart from this, it should be sufficient _ 
to point. out. that the order affects equally all applicants for prospect- 


: ing permits upon the same lands. With respect to the lands with-. oe 


drawn for classification by Public Land Order No. 256,no such pros- _ 


| pecting permit.as. applicant seeks has been issued to one. applicant — 7 
- and denied to. another. All are equally affected byt the order and their 


of aoe ae disposed of accordingly. | | 
5. It is next asserted that epee 1s deprived of ne pr operty with. 
on due process of law. . 
As indicated above, the ane of its popcorn: onteieea upon the 
applicant no right elther to have its applications granted or to use 
the land it ‘seeks. | Having: acquired no property. by the filing of its 


applications and having been deprived of no property which it holds a 


outside of this proceeding, the. applicant cannot be sald to anne sut- 
fered any unlawful deprivation. , 
. Nor, incidentally, can it be said the caplieant er not ead accorded 
due : process of law. It has received a full opportunity to present in © 
writing to both. the General Land Office? and the Secretary of the © 
Interior all facts, information, and argument on behalf of its request — 
for permission to prospect for natural resources on lands’ belonging — 
to the United States. . . 7 
Sh: Applicant contends finally that i it is : denied the equal protection 
of the laws. 

. The withdrawal sieated by Public Land | Order No. 256 apoles 
equally to all persons; the rights of no person have been. either en- 
hanced or diminished by the order. : | 

~The decision of the Commissioner 3 1s affirmed. 


~ 


Wanwar W. GARDNER, 
Assistant SL 


“11 Bixecutive ‘Order No. 9337 of April. 24. 1943. (8 F. R. 5516). oe =. 

33, Wilbur v. United States: ex rel, Barton, : 46. FF. (20) 217 (1980) ; : ontrmed, on other - 
_ grounds 283 U. S. 414 (1981). | 

1843 Code of Federal: Regulations, Part 194, 
1648 CFR 221, a 80. _ 


3 292 7 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 189: LD 


: AUTHORITY ¢ OF DEPARTMENT oF THE INTERIOR, TO BARGAIN 
- COLLECTIVELY WITH REPRESENTATIVES OF. ITS. UNGRADED | 


_ EMPLOYEES 


“Federal Employees Ungraded Colletive Bargaining Department of. the: -%, 3 


- Interior. . 
"The bureaus and agencies. of the: Department have the ‘rant to bargain col: 


— lectively with. representatives: ‘of their “ungraded: employees: on all: matters” a 


- within their discretion, and particularly with: ba eee to wages : and re 
conditions. ae 


: M-34488 ree ae . in ‘Seem 15 1946. 
_ THE Sica OF THE Ibyrenton | 2 Sy : : 
_ My Dear Mr. Sucrerary: The Commissioner, Bureau of Heda = 
tion, has requested a formal Solicitor’s opinion on the authority of the 


Bureau, acting in behalf of the United States, to enter into collective 
bargaining agreements with Jabor proil atiG with respect to-its 


ungraded employees. The Commissioner refers. to:an.agreement,° ..- 
effected on February 3, between the Bonneville Power Administration — 


and the Columbia Power Trades Council (AFL) : providing for i in- 
creased hourly rates of pay for construction, operation, and mainte- 
nance workers employed by the Bonneville Power Administration. 
He advises that the increased wage rates for Bonneville’s employees — 
are now higher than those of a substantial portion of similarly classi- 
fied employees of the Bureau’s Columbia Basin project, and anticipates 
that representatives of those employees will request wage adjustments 
by the Bureau based upon similar collective bargaining agreements. 
It is my:opinion that the Bureau of Reclamation, as well as the 

Bonneville Power Administration and other bureaus of the Depart- 
ment, is legally authorized to enter into collective bargaining agree- 
ments with labor organizations with respect to such Sue on 
‘matters within the discretion of such agencies. | 

Section 10 of the basic reclamation law of June 17, 1902 (32 Stat. 
888, 390; 43 U.S. C. sec. 873), provided, “That the Secretary. of the 
Interior is hereby authorized to perform any and all acts and-to make — 
such rules and regulations as may be necessary and proper for the | 


_ purpose of carrying the provisions of this Act into full force and. | 


_ effect.” The authorization was repeated in the amendatory acts of | 
- August 18, 1914 (38 Stat. 686, 690), and May 16, 1930 (46 Stat. 367, 

868). This authority: extend generally to-the- ae of. agreements 
which are properly: ‘incidental to the: vaceompHishment or the So 
objective: of the Bureau.’ 7 ge Gd ae ee ere ee 


aa ui 
fe te ee? 
wok ne a ‘ 


a “4 Ror eaeent comment | on collective bargaining agreements, “gee Srsin bere. “ederal Con- | 
trol of Collective Bargaining,” 38 Ill.-L. Rev. 128-166 (1948); Jaffe, “Union Security = 


| - “a Study of the Emergence of Law,” 91.0. Of Pa. L. Rev. 278-811 ears ‘Lenhoff, “The 
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| a Departmental Orders Nos. 2095 and 2159, dated ee 29, 1945; 
2 and January 25, 1946, respectively, there has been delegated | to the 
Commissioner of Reclamation the authority to engage ungraded em- 


ployees.? Wage-board determinations are subject to the review and 7 


recommendation of the Special Adviser on Labor Relations, and final 
approval of the Secretary of the Interior. - 
It has. been. the practice: of the: Interior: Departinent, in its wage- 


board. deliberations, ‘comprehensively | to consider all local factors _ 


bearing upon the appropriate wage to be paid to such employees, i in-_ 
: cluding wage scales advocated by labor unions. In areas where the | 
workers are highly unionized, so that the factor of the union wage 
scale. outweighs all others, agreements respecting wages are reached - 
primarily on the basis of the union scale, after negotiation with 
union representatives. The Alaska Railroad and the Bonneville 
Power ee are specific examples of this Dracus: 50 far 


Predenk: ‘Status. of Collective Contracts in ‘the American Legal System,” 39 Mich. ‘Li. Rev. 
1109-1153 ( 1940-1941) ; : Christenson, “Legally. Enforceable, Interests. in American Labor - 
Union: ‘Working. Agreements,’ a 9° tnd. : Ti. Je “69-108 ; (1933-1934). ; ; Note, 44. Col. ‘iL. Rev. 
409-432 (1944) ; : “Right. of Municipality to Enter Into Collective Bargaining Agreement 
on Behalf of Civil Service Employees,” Notes and Legislation, 18 N. ¥. U. L, Q. Rev. 247, 
. 250 (1941) ; Ziskind, “One Thousand Strikes of Government Employees,” Col. Univ. Press, 
ip. 246 (1940) ; Rhyne, “Power. of Municipalities to Enter Into Labor: Union Contracts—- 
A Survey of Law and Experience,’ Rept. No: 76, August 1941, National Institute of Munic- 
ipal Law Officers, Washington, D. C.; Pressman, ‘‘Legal. Memorandum in Support of 
Power of Municipalities to Enter Into Collective Agreements,” March 1942, prepared for 
the State; County, and Municipal Workers of America, cIO. 
-. “Ungraded” employees are employees whose wages. are not fixed pursuant - the 
provisions of the Classification Act of 1923 (42 Stat. 1488; 5 U.S. C. see. 661), as amended, 
put ag a result of the deliberations of wage boards, established ‘pursuant to the provisions © 
ef the act of March,28; 1934 (48 Stat. 522;.5.U. 8. C. sec. 6736). The provision: eecron 
23): reads as follows : © 
'““The weekly compensation, minus any general percents reduction which may Go 
prescribed by Act. of Congress, for the several trades and occupations, which is. set by | 
wage boards or other wage-fixing authorities, shall. be reestablished and. maintained. at 

rates not lower’ than necessary to restore the full weekly earnings of such employees in. . 

. accordance with the full-time weekly earnings under the. respective wage schedules in - 

effect on June 1, 1932: Provided, That the regular hours of labor shall not be more than 

forty per week; and all overtime shall be ;eompennared for at the rate of not less than 
time and one half,’ 

‘The Comptroller. General has held that ‘the wage- -board procedure of tle Depai facut: of 
the Interior “properly is. to. be regarded. as one of the. ‘wage boards or other wage-fixing : 
authorities’ within the. Meaning of the act . a (Decision. B-33619 of April 15;°. 

1943.) 
3 Departmental Order No, 1921, Of eben 15, 194.4% “Depavinental Order ‘No. 1989, of 
, September 8, 1944; ‘Regulations and Procedures contained in PS&M Memorandum No. 185, 

_ of March 30, 1945. There is now. under consideration the delegation’ of authority. finally to. 
approve wage- -board determinations to the Director of Personnel for the Department. a 
_.. *The-authority of The Alaska Railroad is derived from the act of March 12, 1914 (38 
Stat. 305; 48 U.S: C. ‘sec. 301), authorizing the President “‘to fix the. compensation of all — 
: Officers, agents, or employees appointed or ‘designated by him” in the operation | of the 
railroad ; ‘Wxecutive' Order. No. 3861. of June 8,. 1923;: delegating. that : authority to the 
Secretary. of. the Interior, and. regulations: prescribed bythe: Secretary on J anuary 11, 1929, : 
governing the office of the General Manager of the railioad.’ Thatiof the Bonneville: Power 
Administration is derived from. the Bonneville Power Act. (50. Stat. 782; 16 U.S. C. sec. - 
-  $82a.(f)), as amended,- which authorized .the Administrator, “in the name of the United 

_ States, to negotiate and enter. {nto such. contracts, agreements, and arrangements as he 

shall: find necessary. or appropriate: to carry out the purposes of” the. act. 
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as these two. agencies are sonceried serants: into written agreements 


with unions merely would be formalizing. a. procedure which hereto- 
fore has been pursued in the establishment of rates for their wage- 


board employees In similar apiageearten there An's no reason 


| seal not do Likewise. 


- 'There.are apparently no statutes or. sae decisions with ee 


to the authority of a-Federal Government. agency, aS an employer, . 
to enter into collective bargaining agreements. In 1935, there was | 


ae enacted the National Labor Relations Act which implémented labor’ Bs | 


right to organize and to bargain collectively by proscribing certain. 
“unfair labor practices” by employers.’ However, that act, specifi- , 
cally excludes from the definition of employers subj ect’ to its terms 
the United States or any ‘State or political subdivision ther eof. 
~ Recent Presidential expressions of policy furnish the most. authori- 
tative indication of the trend of governmental activity in the field of 
collective bargaining. Ina letter of August 16, 1937, to the President. 
of the National Federation of Federal es a President Roose- 


velit said: 


* * * Organizations of Government employees have a ogteal place in 
Government affairs. 

The desire of Government employees for fair and adequate pay; reasonable ; 
hours of work, safe and suitable working conditions, development of. opportuni- 


ties for advancement, facilities for fair and impartial consideration and review 


of grievances, and other objectives of a proper employee relations policy, is. 


_ basically no different from that of employees in private industry. “Organiza- 


~ 


tion on- their part to bresent their views on such matters is both natural and. 


~ -Jogical “* “* *, 
All Government employees. should realize that the process of collective bar- _ 
_ gaining, as usually understood, cannot be transplanted into the public service, 


It has its distinct and insurmountable limitations when applied to public per- 


- gonnel management. The very nature and purposes of Government make it 


impossible for administrative officials to represent fully or to bind the employer 


-. in mutual discussions with Government employee organizations. The employer 


is the whole people, who speak by means of laws enacted by their representatives 


_ in Congress, Accordingly, administrative officials and employees alike are gov- — 
' erned and guided, and in many instances. restricted, by. laws which establish 
. policies, procedures, or rules in personnel matters. 


Particularly, I want to emphasize my conviction that militant ‘tactics have | 


~ no place in the functions of any organization of Government employees. Upon 


employees in the Federal service rests the obligation to serve the whole people; 
wate interests, and welfare > Tequire orderliness and continuity in the conduct 


549 Stat. 449: 29 U.S.C. sec, 151 et seg.. For a. discussion: of the trend of State 





“legislittion: ‘enacted. subsequently,: see” Dodd, “Some State Legislatures Go: to Warzon Labor :. 
a Unions,’ i 29 Towa L. ‘Rev. 148 aes) \ a 
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of Government activities. ‘This obligation. is: ‘paramount. Since their own | 


services. have to do with. the. functioning ,of the Government, a strike of public sg8 


employees. ‘manifests nothing -less than an intent on their part ‘to prevent , or 
obstruct the operations of Government until their demands are satisfied. “Such 


action, looking toward the paralysis. of Government. by those who have sworn : . 
to support. it, is: unthinkable: and intolerable. It is, therefore, with a feeling — 


“: of gratification that I have noted in the constitution of the National Federation 
“of Federal Employees the provision that “under no circumstances shall this 
Federation engage in or support strikes against, the United States Government. = 


President Truman also has condemned the resort to strikes against 


se the Government. 


> A similar view with respect to ae etnployees was ated by the 
‘National War Labor Board in a report of, December 94, 1942, titled 
“Municipal Government, City of Newark, N. J., and Siate Gauntys 


~ and Municipal Workers of. America, Local eo (cro)” eo War Tab. 


; Rep. 286) , in the following terms: 


| Although government employees have no right: to. siinloy the strike method 

jy: settling their labor disputes with Government, the eorollary does not follow 
that government employees. are without the right to organize and participate 
in‘a limited form ‘of collective. bar gaining with Gov ernment. epee 

a ae oe oe: ges ts er ees om aa a re 

ae - There is nothing illegal in the. conducting of format discussions by» 
ie of. government with representatives of their organized employees rela- 
tive to wages. and to conditions of employ yment, such. . as working hours and 
guitabdle grievance procedures, Unless compensation is fixed by State statute 


_ *° * *° employees do not act adversely . to the interests. of the government — a 


- when they request that ordinances pertaining: ‘to wages: or working ‘conditions 


be modified or that discretionary powers of government officials be exercised. : 


in bringing about better | working conditions and more eae ea wages. | 
Utalies supplied. ] (Pp. 298-294. ) ; : 


- The attitude of State. officials is ee Se an: opinion of ‘the . 


| ‘Deputy Attorney General for the State of California, upholding the - 


right of local housing authorities to, bargain with their. employees” | 
— through representatives chosen. by the employees and to enter into 
agreements concerning hours,. ‘wages, and nen of. employment 
(4 Ops. Atty. Gen. Calif. 138, August 24,1944). | | 
ee: accordingly, am of the opinion that the Bives of Reclamation, | 
like all other agencies of the ‘Department. with similar problems, may 
enter into collective bargaining agreements governing the topics” 
enumerated. in. the foregoing Presidential statements to the extent 
that dealings with respect to those topics are within the discretion 
of the bureaus and agencies. The topics include wages and hours, 
safe and. suitable yoriane conditions, the development of a se 


~# Washington Post, May 3, p. 1. 
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ties for advancement, facilities for fair. ai Aneel ert ere 
of grievances, and other objectives or a ee employee cad 


: pone 
nee 8. Coa 


Sse) S oliciton, 


é Rpuregeds 7 
Oscar L, (CHapMan, 
ae ial 


| 4 > ELMER K. NELSON 
“A-24378 a - - Decided September 18, 1946 


‘Employees of Department of the Tntevions=A pplication: for oi and Gas | 
| ‘Lease—Assignments—Application by Association.- Bo ae 
It is against public policy for an employee of the Department of the Interior 


to acquire any interest in public land, including interests in. oil and gas 


leases. No lease will, therefore, be issued to a departmental: employee x, 
even though he had filed his application. before -he became employed, nor — 
may he assign a mere application. The application having for many years 
been maintained.in the employee’ S own name, it.cannot be treated-‘as an 
association application on behalf of those whom he now states he actually 
| represented, since it did not comply with the regulations requiring disclosure | 
of the names, addresses,.citizenship, and interests of the members of the 
association. Generally, the Department recognizes only the holders of 
| ‘record in dealing. with the various aspects of the lease or AEM Canon: 


"APPEAL FROM THE GENERAL LAND “OFFICE? | 


208 dhuoust 5, 1935, Mr. ‘Elmer: K. Nelson filed; in his own name, . 
aa application for an oil and gas lease? covering « esrinih lands in the ~ 
State of Wyoming. A series of actions then followed, including 
‘amendment by Mr. Nelson of his application, its consolidation with 
other applications he had filed, the elimination of conflicts with the 
applications and entries of shee public-land applicants, and the 
rendition of a decision by the Secretary on an appeal by Mr. Nelson 
(A-287 96). On October 8, 1945, the: amendments, ‘consolidations, 
conflicts, and appeal having finally been a sea of, the Commissioner 





oa Effective July 16, 1946, the Gcneeat Land Office and the Gresing Service. were abolished 
and their functions were transferred to the Bureau of Land Management, ay ‘Reorganization 
Plan No. 3 of 1946 (11 F. R. 7875, T7876; TTT6). 

_.2Mr, Nelson’s application (Cheyenne 059399) was for an oil and gas peoenentiae permit 
pursvant to section 13 of the Mineral Leasing Act of February 25, 1920 (41 Stat. 437, 441, 
- aS amended). Under the amendatory act of August 21, 1985 (49 Stat. 674), Mr. Nelson’s 

_ application for a prospecting permit, having been filed within the 90-day period preceding 
August 21, 1935, was thereafter to be considéred as an application for a lease under | 
section 17 of the Mineral Leasing Act, as amended (30 U. 8. C. sec. 226). 
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of tis ‘Caliepal Land Office transmitted lease and bond forms to: Me. 
Nelson for execution. On October 30, 1945, Mr. Nelson, having noted. 

that a lease may not be issued to an ales of this Department; oe 
stated for the first time that on July 1, 1945, he had accepted a position. 
_with the Bureau of Reclamation of ‘this Department, * and that, his 
| application, although filed in his own name, was in reality on behalf 


of a joint venture now consisting of three other: persons beside him-. ms ; , 
self. Mr. Nelson filed a copy of an “A greement ¢ on Joint Adventurg;?, ae 


not under seal or acknowledged, dated. July 12, 1935, and executed E 
b y My. Nelson and four individuals. 5° He requested the. Cominissioner- 
to approve. either (1) the issuance of a lease to him: upon: condition. 
that he ‘immediately | assign it to his daughter, or, if such approval 
could not be given, (2) the assignment of his interest to his daughter: 
followed by the issuance of the lease to her. Mr. Nelson did not indi: - 
cate whether his daughter would hold such lease in her own name 
or as trustee for those interested in the joint agreement, or whether 
he was renouncing any interest under the joint agreement. : 
| By decision of December 18, 1945, the Gomumissionen, held (a) that 
no lease could be issued to Mr. Nelson ; in his name, and. (2) that event 
if Mr. Nelson were a qualified applicant, he could not assign to any- 
one his rights in an oil and gas application.® The Commissioner 
therefore rejected Mr. Nelson’s application. | | es 
After several extensions of time had been granted to Mr. Nelsoi 
to appeal from the Commissioner’s decision, he filed an appeal 
(A-24378), on June 3, 1946, withdrawing his requests that a lease be: 
issued to him or that me be permitted to assign his oil and gas least: 
application to his daughter, now urging instead that the lease be given. 
to the three individuals whom he claims to have represented under: 


the “Agreement on Joint Adventure” of July 12, 1935. Mr. Nelson . 


stated ‘in his appeal that he was forwarding. copies of his appeal, to. 
the three interested persons, requesting them. to supply. additional. 
statements. Several months have now eae but. no such statements 
have been received from any of them. ne 


- . 


® Section 9 of the standard oth and: gas. eee foiii. eeides: | “Unlawful iitaresiy: ‘ 
‘* * * no: officer,. agent, or employee of. the. ‘Department of the Interior, shall be a 


admitted to cael share or part in this lease or derive any. benefit. that may arise there- ot 


from; * *- (48 CFR 192.28.) 
 4Mr. Nelson is now employed as Field Representative of the Bureau of Reclamation, 
stationed in Washington, DC, . ; 

5 The three other persons named by Mr. Nelson as now. interested 1 are. ve R. McConnell, 
Albert Cronberg, and J, H. Friday. Another signatory to the joint agreement,. James B, 
. True,’ is. how deceased ; and: Mr. Nelson states that True has. no interest. Cf. pec On “a 
- of the “A sreement on I oint Adventure.” E 
6 Hver since 1920, the ‘Department’s fopiilatiesia have expressly stated that mere rights: abe 
: x0 receive a lease are not nssignable: (43 CER 192,41 ;43— Crk, Cum. Supp., 192. 41}. 
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~ 


.The decision of the Gouknissionde® was s correct. ‘Wades the regula- 


ee tions of this Department. and. the provisions. of the oil and.,gas, lease 


- (43° CFR 192. 28), no officer, agent, or employee of. this Department, 7 


may secure ally share or benefit in the lease.. The acquisition by an 
employee of the Department of any interest in public land is against 


— both departmental policy aud the public interest.’ Nor could a. mere’ 


applicant for an oil and gas. lease. assign ¢ anything prior to the i issuance 


ofa lease. 43 CFR, Cum. Supp., 192.41. : 


‘The request which Mr. Nelson now makes 3 in his pe that the 


Tease. be, issued: toe the. three: individuals he. names does not. warrant 7 


: reversal of the Commissioner’ S ‘decision. 


_ First, the agreement. provides that any interest ;-soquived. by tha? 


: sroup pursuant to the agreement “shall be taken in the names of the’ 
parties hereto and that the interests so acquired shall be the property 
of the group” and requires that each of the parties will promptly issue 


its 


to each of the other parties proper papers. to show ther respective 


interests. Since Mr. Nelson has not in any way indicated that he has 


effectively renounced his interest under that agreement, it is obvious 
that granting his request would enable him to secure a share in the 
lease, contrary to the applicable regulations. And even if he re- 


» nounced to the other parties his interest under the agreement: quaere | 
‘whether that would not constitute in effect the assignment to them of 
his interest in the application, contrary to the applicable regulations. 


Second, there is in any event a further sound reason for deriying 


“Mr. Nelson’s appeal. For more than 10 years Mr. Nelson maintained | 


the application solely in his own name. “Assuming, as he now suggests, 


that his application was in fact an application by an association, the 


7 application did not comply. with the regulations requiring didclosurs ; 
of the names, addresses, citizenship, and interests. of the members of 


| the association applying for the lease (43 CFR 192:23). It should, 


therefore, have been rejected on that ground. The soundness of sich 


- rejection and of refusing to give general recognition to undisclosed . 


» parties not of record is rather reinforced by.the considerations that. 
otherwise the administration of the Mineral Leasing Act would be- 
come burdensome and the door would be opened to widespread viola- 
: ‘tion of the ‘requirements of the act, including the provisions relating _ 


Assistant: Secretary. eiaomanes qeeneuabait of. May 16, 1945, ‘to the Commissioner 


of the General Land Office (Salt Lake City 063226). 


6 Furthermore, his acquisition, of such interest. might. éeaceigabis violate section 113 


of the- Criminal Code. (18 U. 8S. C. sec. 203) which penalizes, by fine up to $10,000 and 
imprisonment up'to 2 years, any “officer. or clerk in the employ of.the United States, [who] 
shall, directly or indirectly, receive, or agree to receive, any compensation whatever for .— 


any Services. rendered. or. to be rendered to.any person, eee by. himself or “another, in 
relation to any * * # contract, claim, controversy, * *. * or, other,matter or” 


thing. in which the United States. is a party or directly or: -inaireca interested, before 


“any sas oh a a oe on 
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Pe, «. bO» citizenship acreage . limitations: inact, ete. These’ one: is 
tions are applicable and. pertinent | even. if there were no ‘such. violation” ae 


Ag Reclamation—Public Lands—Preparatory. Work—Land Leveling. 


either effected or intended in this case. Insofar as this Department i is 


concer ‘ned, therefore, the. Department generally recognizes only the aa 


_ holder of pecan in dealing with-the various aspects of their relations « 
under the terms of the lease or application.2 Mr..Nelson’s failure, 
until now, to file the application in the names of all the parties to. the 
agreement is a matter for him to settle with them—his present. dis- : 
closure cannot: change the application’ s original invalidity as an. aSso- 
ciation application. And as has already been demonstrated, a lease 
may not issue to him prey 2 nor ony he: assign his apphication to any’; , 
~oneelse. 3 e om 
- ‘The decision appealed from is affirmed. : 

| a ee | 7 | oR: R. peor 2 

"Acting Assistant t Seoretary., 


_ AUTHORITY TO PREPARE PUBLIC LANDS FOR, IRRIGATION. 


7 Reclamation—Public Lands—Preparatory Work. 2 as s eat 7 aa 


‘The authority of the Seer etary. under the réclamation laws extends to the a _ 


“struction ofall irrigation features or works which may be necessary Or: ad: 


visable and ee to » provide irrigation facilities for ae arid lands a 8 


within a pr ‘oject area. totes ee : 
"Reclamation—Public. Tands—Preparatory Work—Farm Distribution 8) ys 7 
tems. | oa 2 | ie 
‘The authority conferred by the reclamation laws upon ee Secretary is + sui 


ciently broad to permit ‘the roughing in of farm distribution eyetend on a 7 


_ public lands as. an incident of the construction of an irrigation eae 


‘Where the topography is" such that a farm distribution system aoe effect . 
 the-ready spreading of water by gravity, the leveling of ‘such. publie lands 
‘within an irrigation pres’! for. prosveanye farm use is authorized by. the 

reclamation laws. ; oe 


Reclamation—Public Lanids—Prepardtory Work—Cover Crops. 


_:Whenever it reasonably. appears that, in the absence of a cover crop on pubtie 
~ lands within an irrigation project, erosion will result, with. attendant damage | 
to canals, laterals, and farm: ditches, the planting of such Crops. is author- 

ized by. the reclamation laws. : 


Soil Conservation—Public. Lands—Work Preparatory to Irrigation. 


‘When it is determined, that such operations as the leveling of land, constr uc- 
~tion, of-farm. ditches;. and. establishment. of. cover, sale ak on. public! dands within ie . 


~~ 243 CFR, Cum. Supp., 192. 41: “gee Peterson v.. Ickes, 80 “App. D. ¢. 198, 161 F, (2a) 
ss sor (1945), cert. denied 326: U. 8. 795 eee > 2 oe 


Ps crops.” 
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id an irrigation district, are reneonably calculated to control: and. prevent ero- | 
- sion, authority i ig vested in the Secretary by the Soil and Moisture. Conserva- ; 
tion Act of 1985 and section 6 of Reorganization Plan No. iv to conduct such | 


. _s Operations. | Ce eg | 
M-34605 ee ge lee Bs wel uaa ls 
Tae SECRETARY OF THE Interior, oe 4's 8 60e ; 
My Dear Mr. Secretary: “My. opinion “has. been requested vegard- ; 
ing the legal authority of the Bureau of Reclamation to engage In” 
certain work for the protection and development. of unentered: and 
entered public lands. The works contemplated. are “the clearing and’ 


- develing of public lands, the roughing i in of farm. distribution systems ee ; 


for the distribution of irrigation aa and the establishinent of cover 7 


This legal nee iS outlined 4 in a memorandum dated Séptainber 
13, 1946, from Acting Commissioner Warne to the Secretary, and 
veferred to this office by the Under Secretary. Mr. Warne states: 

. Such. development. work is’ esséntial‘to the opening: of -the raw. publié. ands. 
which will be brought under irrigation in order that the entryman will have 


i, --reasonable epportunity of suecess and thereby to. effect repayment: of invested 


Federal funds. That involves work beyond the capacity of individual entry- 
-men.. It requires that heavy equipment and related. facilities be available to 
assist entrymen, with reimbursement to the Gover nment of land development 
costs over a period of years. ‘There is no agency other ‘than the Bureau of 
~Reclamation equipped to accomplish this work on ‘reclamation projects. .The © 
Bureau is prepared to provide the needed assistance on a suitable reimbursable 
“basis. 

- ff urthermore;. public lands within certain reclamation projects in the arid and 
_ semiarid areas of the West are in process of conversion from uses confined 
_targely to. grazing into productive irrigated farms for settlement, probably as 
‘indicated from the extensive number of their applications almost entirely by 
veterans of World War IJ. Wxtended experience in earlier land openings .has 
demonstrated that if left entirely to his own resources usually the entryman - 
“oes not feel warranted in. making,’ nor would he probably*be in ‘a: ‘position® to 
make, the early initial expenditure requisite for placing the: major portion of 
. & farm unit of such raw public land in cultivation. . Unless the required leveling | 
ts done to a proper gradient and with properly integrated ditches, -wasteway 
_ disposal and related: facilities and, in proper cases, the establishment of some 


- cover crops is accomplished, there is inevitably encountered the hazard of. de- _ ae 


structive wind and. water erosion, pending the time that eupsrenual pernone 
of farm units have been. subjected to irrigated farming. , “ a 
. My. ‘Opinion is requested as to the Bureau’s s legal authority to 
“engage in such activities under (1) the Federal reclamation laws 
(act of June 17, 1902, 32 Stat. 388, and acts supplementary thereto 
> and: Ss ondstory thereof), or r (2) under: any other on authority. ay 
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qt : 


| The asic authority. for ihe eoucriciion of. seclamnation works:i is : | 
, be found i in. the. Reclamation Act of che Section 2 of that, act eC 
wv. 5. Cc. sec. (411) provides : : nf 


“That tia Secretary Ot the Interior 1 is “hereby authorized ‘and directed to. make .. 
examinations. atid surveys for, and to. locate and construct, as herein provided, a 


irrigation works for the storage, diversion, and. development: of waters, includ-— ce 


> ing ar tesidn wells, and to report to Congress at the beginning of. each. regular 


. ‘session as to the results of such examinations and surveys, giving estimates 


' of: cost of all contemplated works, the quantity and location of the lands which © 
~~ ¢an.be ir ‘tigated . ther efrom, and all facts relative: to the practicability of each. | 

| ‘irrigation project; also the cost of works in PROCESS of onsticn as. well = 
= as of. those which have been completed. ‘ 


- Section 4 of the 1902 act (43 U.S. C. sec. 419) siege: 


That’ upon the determination by the Secretary - ‘of the Interior ‘that. any. irri- es : 
gation project is practicable, he may cause to be let contracts for the construc- a _ 


tion of the same, in such portions or sections as it may. be practicable to con- - 
struct’ and complete as ae of the whole project, ore the necessary funds ; 


Lies 


upon, he shall give public notice of the lands irrigable under such project, and - a5 


| limit | of area. per entry, which limit: shall represent the acreage ~which, in the 7 
“opinion of the Secretary, may be reasonably required for the support of a family 


,  o “upon the lands in question ; also of the charges which shall be made per acre _o 
: upon the said entries, and: upon lands in private ownership. which may be irri- a 


| gated by the waters of the said irrigation project, and. the number of annual : . 


. installments, not exceeding ten, in which such charges. shall be paid and the 


time when such” payments shall commence. The said charges shall be deter- ; 
mined «with a view of returning to the reclamation fund the estimated ‘cost . 
of construction of the. project, and shall be apportioned equitably: Provided, | 


| That in all construction work eight: hours shall constitute a day’ Ss. work, and no ne 
. -Mongolian- labor shall be employed thereon. | 


These provisions authorize the Secretary of the inteiion through aan 


_ the Bureau of Reclamation, to locate, and, upon satisfying the require- — 
ments of: subsequent acts regarding reports for the authorization of 


projects, to construct such works as he may determine are necessary 


or advisable and practicable for: irrigation projects, and. to enter: into’ 
necessary. contracts therefor. a ae 
The Congress has not attempted in the Salamation as to enumer-| 
ate in detail the types of irrigation features which are authorized to’ 
be constructed in connection with irrigation projects. In recognition — 
ofthe complex nature of the reclamation program, and of the: fact ‘ 


that irrigation features which are needed and practicable for one proj-. ~ 


ect may not be needed or practicable for another project, it has left 
“this” détermination to the Secretary. Such a discretion is- necessary 
| . in 1 the Tight’ of progress” in the field of engineering, the information - 


oh 
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“gathered with experience thr ‘ough the years: in administering the ie , 


s reclamation laws, and the conditions that vary from project. to project. 


The authority of the Secretary extends to the construction -of-all irri- 
_ gation works which may be necessary or advisable and practicable to- a 
‘provide oe facilities for t une arid land One within ¢ a 


as prol ject area:* 


ke Since the coats of. eoustt ueting irrigation wok ilocated: to irtiga- - Ni? 
~~. tion are ‘by law made reimbursable, it is’ ‘intended. that the United | 

States shall recover its expenditur es for such purposes. In.or der, ade- | 
quately to protect. the. investment of the Government. and to-make | 

reasonably certain that entrymen on reclamation proj jects will -be able aa 

_ to repay construction. costs, it may be reasonably determined’ by the — 

| Secretary that it is necessary or advisable to construct irrig ‘ation works | 
of a more extensive nature on-one project than on another. . The au- 
_ thority to make such a determination i 1s limited only by.the require-. 


~ ment that the works shall be necessary or incidental to the construction 
of an. irrigation’ project within the reclamation program. | 

It isclear that the bringing of water from the lateral to the edie of 
an arid farm unit will not in all. cases ‘provide sufficient facilities to 


insure that. such land will be brought under ir rigation. ~In some cases 
this: can. be accomplished. only by constructing additional irrigation” 


features of the sort: tneluded within the phrase “the roughing in of 


farm distribution systems.” - Such systems ‘are, in. appropriate. cases, 
as ‘integral a part of the entire irrigation works as any. other feature 
of the ‘proj ject, and such construction must be. done if the purposes | for 


| which the parccn ae. reclamation project is: undertaken are to be 


achieved. Therefore, [am of the opinion that there exists the author- 


ity under the Federal reclamation laws to rough i in farm distr ‘ibution. - 7 


systems on public lands as an incident of the constr uction of an ir ot 
| ‘tion project. | ee ae 


In order to provide a. flow af 2 for ation purposes, itis 
- necessary that. canals, laterals, and ditches be constructed at pr oper _ 


elevations and to a proper gradient. Where the nature of the topog- 


- raphy is such that the farm distribution system cannot function to 


effect the ready spreading of water by gravity, it is necessary that the 


. terrain be leveled sufficiently to accomplish that end. ‘Thus, itismani- | 
_ fest that the leveling of public lands within an irrigation project for — 


: prospective farm use is sometimes essential to the adequate functioning 


of the farm. distribution. system for the purpose which it must serve. . 
When that is the case, such: work j is an authorized function under the 


reclamation: laws. 


‘yuma’ ccanty Water. Tears’ “Ass'n Ve. “Schlecht; 275 Fed. 885. (c: ¢. A. ‘9th, 1921) | 


ora 262 U. S. 138 (1928), 43 Sup. Ct. 498, 67 L. ed. 909. 
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The’ third type of: ‘operation mentioned j is the establishment of dover: ae 


% crops. ius authorization of the reclamation laws is not limited 
? merely to the construction ‘of irrigation features necessary or inci- _ | 
dental to the. irrigation proj ject, but it extends also to'such steps as ap- 


ie _pear. to. be: veasonably 3 necessary. to protect the irrigation features, ag ca 


the property of the United States, from damage or destruction. — ‘Thus, | 
_ whenever it reasonably appears that, in the absence of a cover ¢rop: 
"on public lands within an irrigation project, erosion will result, with 
attendant damage to canals, laterals, and farm ditches located in the - 
area, it is my opinion that ne planting of such crop is authorized? | 
The fact of an incidental benefit to the land on which the cover crop 
is placed does not detract from or otherwise affect this authority. 
Insofar as.the administrative practice which has prevailed ae 
the Department i 18 concerned, it should be noted that the Bureau of 
~ Reclamation has performed predevelopment work on public land for 


~ farm units preparatory to homestead entry on irrigation projects2 


For example, there were cleared and prepared for initial farming thou- 


-* gands:of acres of. public land on the Newlands project, Nevada,‘ the 


Grand. Valley project, Colorado, 5. the Sun River Project, Moraes a 


cand the Gila project, Arizona.’ i 
In the case of the Gila project, there appeared’ 1D. ihe Tate De a: 


partment Appropriation. Acts for 1944, 1945, 1946, and 19478 specific. ; 


language providing for the use of construction funds for land level- 


ing, construction. of farm ditches, and | production of soil-building. 
crops. In the course of the enactment of this special appropriation, 


the Congress appeared to be aware of the fact that it was not. adding» fee 


| to the existing authority under the reclamation law, but, on the. con- — 
trary, that. such activities wo ould be undertaken a to existing . 


cami 


s _" ‘project : 


me 2 in an anreported” departmental . decision, dated. july 24, 1912 (Wederal Reclamation 
- Laws: Annotated, 1943, p. 62),. it was determined that the Reclamation Act of 1902 per-_ 
' mitted the United::States to. purchase land and to. establish and maintain thereon’ plan- 
‘tations of trees. and shrubs to serve as windbreaks for: the purpose of protecting the agri- 
cultural development of adiacent, AmeEe ble Tends: as well as the protecting: of: irrigation 
canals and. laterals. ais ; ae ee rine 
 . &§, Rept. 1589, 79th. Cong., Od | Sess. (1948). ee 
4 Seventeenth Annual Report, Reclamation Service (Bureaw of Reclamation), 1917-1918, - 
» p. 214.: See, also, 9: Reclamation Record 127, 128, and 131. (March - 1918). 
-- 8 Departmental order, dated February 28, 1920, opening “10 farm units for. entry: on. 
Grand Valley project, Colorddo. Ge eas Pit S ee 
-. § Project History, Sun: River project, ‘Montana, 1917. 
760 Stat. 848:- 
BRT Stat. 451; 58 Stat. 463: 59 Stat. 318; 60 Stat. 348, sr ee ee oe 
®In the record. of the Hearings before the Subcommittee of the. House: Committee: on 
| _Appropriations: considering. the - Interior. ‘Department Appropriation.- Bill, for 1944, the | 
following: testimony appears at DP. 453 in connection with ree appropriation 200, the. Gila 


Ma. 3 OHNSoN tof Oklahoma. _Do you believe you have authority. to pidértake: this work 
“without any authority. in this proposed new lengunge.? at ne bottom of page: 1647: 
MR. Page. I rather think | ‘$0. ; 
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‘The egal éencincione previously sia toak are, mee sects by: the . : 


e circumstance ‘that the recent bill (H. R. 5654, 79th Cong., 9d sess.) 


to provide basic: authority for the performance of certain functions 
and activities of the Bureau of Reclamation, which was vetoed: by the | 
_ President, provided specifically in section ‘1. (h) that the. Bureau | 


should have authority to undertake works of. a predevelopment nature. oa 


It. was the stated purpose: of the bill specifically. to codify. various — 
_ powers vested in ‘the Secretary or the Bureau. by the. general terms of 
- the Federal reclamation laws, in order to preclude the possibility that 


. points: of order to. such. items might be raised. when appropriations - 
therefor were. under consideration in the. Congress, although, it was. 


_ stated that. the bill was not to be construed. as meaning that the items: 
-would.in fact be. subject. to such points of order. 10" Hence, the failure — 
of this bill to. become law does not affect, from. the legal standpoint, ; 
a those . powers. which already. existed. in the Secretary. or the. Bureatr: 
by. virtue of the general 0 or. Specific provistons of, the reclamation laws. | 


| “There ace in’ thé Secretary éertain cue ‘ity, outside thi are 
tion laws, to construct. engineering works for the ‘purpose of providing 
for the control. and prevention of soil erosion: ‘The basic authority is 
‘derived from the Soil and Moisture Conservation . Act. of April 27, 
1985, a Oh | 
© This act saga established the Soil Conser vation ee in the 
Daparunent of Agriculture. Section 6 of Reorganization Plan No. 
LV ™ vested in the Secretary of the Interior, for performance through 
~ such agency or agencies of the Department ‘ the Interior as he might 
designate, the functions of the Soil Conservation Service insofar as 
7 they. relate to lands under the jurisdiction of the Department of the 
Interior. 3 Only those functions of the soil Conservation Service 
‘derived from. the act of April 27, 1935, re ere thus transferred @ 
to the Department of the Interior.“ | ek. tg 
Section 1 of the basic 1935 act (16 U. s. ©. sec: - 590a): declares the 
Purpose of the: measure to be that of —— ae A for the | 


«Mr, “JOHNSON. of Oklahoma. You. think ‘you would have authority, but you wont to — 


~ 4 be certain: 


- “MR, ‘Paces, Yes; 1 have a . wholesome fear of. the Comptrotler General holaing up. some 
of the accounts. sis 
“MR. JoHNnson of Oklahoma. “Would that be legislation ora limitation? - 
‘Mr. Pacs.: I do not think it would be meena ap is s just eee, the purpose for . 
_* which the. money is made available.” 
- 108, Rept. 1585, 79th: ' Corig., 24 sess. (1946)' “i. Rept. 1688, woth Cong, 2a sess. . (1946). 
3149 Stat. 168. . . ete | 
12 54 Stat. 1234. . . eRe SL 
/:3 Sol. Ops.. of Octobe 25, 1941, 57. 1.D. aha ‘and sank of 1948, 58. qT D. 449, - 4 
14 Op. Atty. Gen., “August 5,.1941.- ; 4 Sia Bee? seh he 
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Control and prevention ¢ of soil erosion as a means of attaining the bene- 
- ficial: results, among,:others, of the preservation’ of the natural re- 
sources of the Nation, and the protection of public lands. In order es 
to. achieve | the | cobicctie. of the , authority. is conferred. in | 
- subsection. (2) of section i— sre mg Min Far | | | 
To carry out preventive measures, including, but. not limited fe engineering, = 
- operations, methods. of cultivation, the. growing of vegetation, and changes in use 
of land. ) . fe. 3 s yt Coe oe ee 
The reports of tiie Commiicecs.< of ae Hols of Heprecta yee x5 
and of the Setiate ** which-considered this legislation both make tnmis:_ 
Peed elear the intentional breadth of the mene quoted oe 
in these terms: 


| Subsection (2). of- section: I. ‘authorizes 3 ‘various. types of preventive measures 
which are necessary to ‘control erosion. | The language of this subsection is 


ci enecessarily sufficiently broad. to. permit : an - effeetive, : balanced, and. adaptable. i e . 


use of all known practical. methods of er osion contr ol and of any new measur eg a 
“which: may: be’ developed in the future. ue ma i pee 
- Acting “Commissioner W arne’s EC ‘reports that. ii 
pr eparatory work, such as clearing and leveling the land to the proper. 
gradient ‘and constructing: farin “ditches in order properly to place 
water on the land, all of which. involve engineering operations ofa” 
_ high. standard of technical execution, 1s undertaken, the hazard of 
os erosion. by hydraulic processes to a very destructive degree will be 
encountered... Furthermore, the growth of a cover ctop may reason- _ 
ably appear to be necessary in some situations in order to prevent the . 
hazard of erosion by the operation of wind or water. Of course, the , 
question as to whether such operations as the leveli ng of land, construc- 
tion of farm ditches, and establishment of cover crops:on public lands 


are reasonably calculated. to result i in the control and prevention ae 


erosion is, in any particular: case, for. determination i in the exercise.of — 
a sound discretion by the Secretary or. those to whom he has delegated : 
his authority under section. 6 of. Reorganization Plan No. IV. There-. 
fore, I am of the opinion that in. proper. cases, as determined by the 
“Secretary. or persons designated by him, authority exists under the 
~ Soil and Moisture Conservation Act of 1985 and section '6.of Reorgani- 
~ gation Plan No. IV to perform the types of operations mentioned above 
in the interest of preventing and controlling erosion by wind and? 


water on public lands within irrigation. projects... she 2 - 


Of course, only. funds appropriated. to this Department fon opera- : 
gions under. the Soil. and ‘Moisture: Act. of 1935 are available. for 


activities: and. works: under that® statute, within: intigation Pro; eet ve ge 





a 6H. ‘Rept. 528, ‘TAth Gines 1st sess. (1985). 
eS. . Rept. 466, 74th Cones, Ist ‘sess. (1935). 
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pate you auras the ee of Reclamation ie aouletseay : 
aither: under the reclamation laws or ‘under the Soil and Moisture 


_ Conservation Act of: 1935, preparatory work of the ‘sort. discussed © 
“in this memorandum, you will doubtless: wish to consider; ‘from ‘the 


~ standpoint of policy, the language used by the President in his veto ~~ 


. message on H. R. 5654, 7 9th Congress, ee one neva of 
7 a worl epee done mee this Deer 7 


Mages G. Wines, in 
’ - Soltotior. 


| STRIKES AGAINST THE ‘GOVERNMENT 
| Federal - Biployeea—Antistrike Affidavit, 


Section 7 of the Interior Department Appropr iation Act, 1947, does not: require . 
that: antistrike affidavits ‘be executed | Dy. employees. of:: this. Department. 7 
“Insofar as the. Appropriation Act is concerned, . the execution of such an- 
affidavit by. an employee is merely | provided, for as a convenient’ method : 

_.,. whereby he can establish his prima facie eligibility to ‘draw his salary. 

‘The action of the Acting Secretary. of ‘the Interior in making’ the execution 

. of an antistrike affidavit a pr erequisite to continued employment in this 
Depar tment: represented al proper . exercise of: the administrative authority 
‘of the Secretary. : 7 . . 

é The» departmental requirement - that | an  antistrike ‘affidavit be. executed by 
o* each» employee of the Department ean be> waived by the Secretary in the. 

i. case of a particular employee where it.is otherwise clearly established | that 
he has not: struck against the. Government, is not a member of an organiza- “ 

“ tion of. Government employees that asserts. the ‘right to strike against the 

“Government, and does not: advocate, and is nota member of an organization Se 
that advocates, the overthrow of the Government by force or ‘Violence. 


% » Rederal Employees—Removal—Civil Service Rule XIT. 


“In the absence ofa waiver by the Secretary ‘of the sepibacntel requirement Ree 

~ that an antistrike affidavit be executed by. each employee of this Depart- 7 
| ie ment; the refusal of an employee to execute the prescribed affidavit would. 
* constitute sufficient cause for a separation from the Service in accordance 
with Civil, Service Rule XII. .o*, 


7 we 3seas Og - See, is 4 ae Sore aa 
To THE Dances oF ‘Persona, os | ot oe 
- This responds to your inquiry dated August 9, “shit was err : 
an mented by: additional information on September 3, relative toa 
a Bureau of Mines semployes who has refused to sign the: affidavit - pro- a 


- 9001 ee or ‘STRIKES AGAINST THE GOVERNMENT | ~ — B07 
i September 27, 1946 | i 


5 vided fons in Rection’ i r of the Interior Depar tment | Appropriation Ad, 
1947 (60 Stat. 848, 885). , .- 
| - Section 7 of the current. Appropriation ce ; provides a : 


| No part of any appropriation contained in this Act shall be used. to. pay , the 
salary or ‘wages of any person who engages in a strike against the Government . 


Fi of the ‘United. Btates or who. is a member of an. organization of” Governmeiit:’ 


a employees. that. asserts the: right to: strike against the Government. of the United 


States, or- -who advacates,. or ig a. member of an org ganization that advocates, the... 
~ overthrow of: the. Government of the United .States. by. force. or violence : Pr oO. | 


. vided, That for the purposes hereof an affidavit shall be considered. prima facie = 
. evidence that the person making the affidavit has not contrary to the provisions | 


of this section engaged in a strike against the Government of the United States, _ 


is not a ‘member of an-organization of Government employees that. asserts ‘the 
right to strike. against the Gover nment of the United: States, or that such: person. 
- does not advocate, and is not a member. of an organization. that advocates, . 
the overthr ow of. the. Government of the ‘United States. by foree: or 
violence: TS ar a ng : tn A . » 
On’ uly 1, the Acting: Secretary. of the Taistiog jeeued a memo- 
randum Mid to all employees | of the Department of the Interior 
requiring the execution of an “Affidavit of Non-Affliation.” The, 
memorandum quoted the statutory language set out above and stated 
that, in accordance with the requirement of the legislation, salary pay- 
ments from funds available after July 1, 1946, could be made only 
to those employees who executed the affidavit wich appeared on thie. 
reverse side of the memorandum... The Acting Secretary also stated. 
in the memorandum that “If you.cannot make the necessary affidavit 
you will-be relieved from duty-and pay will be suspended.” 
Thus, it will be noted that there is no statutory requirement that 
aististrales affidavits be executed by employees of this Department. 
Insofar as the language of.the Appropriation Act is concerned,.the - 
execution of such an affidavit. by an employee is merely provided for. 
as a convenient method whereby the aie can establish his a 
_ facie eligibility to draw his salary. | 
- On the other hand, the Acting Secretary of the Interior, in ihe : 
‘memorandum dated July 1, made-the execution of an antistrike aff-.. 
davit | a ie to ‘continued euploy ment: in this Department. | 


2 ‘The. affidavit reads. as follows : BO? ate 
ay hereby certify ‘that Tr faye: not. contrary ‘to “ Saetioll ‘T of. ‘hie. Wend of ‘the — 


“Interior Appropriation Act of 1947,. quoted on the reverse side: hereof, engaged ~ ina. | 


Strike against the Government of . the United States; that I am not a member of an _ 
- organization. ‘of Government employees that asserts the right to strike ‘against the 
-. Government: of the United States ; that I do not advocate and am not a member of an . 


.organization that advocates the overthrow: of the. Government of the > ‘United States: by. soot 
force or violence. I further certify that I have read and understand Section .7 of: ‘the * . 


Department. of the Intertor PE opegtion: Act of aul and I will not: violate its Drow: : 
sions. SO HELP ME GOD. " ee : 
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Sieh a pronouncaniert eeonesenied a proper exercise of the authority A 
% of the head of the Department, 2 if gs ne 
: “Assthe. mandatory: provision ‘with pepett to ane exécution of the. 
-antistrike affidavit was imposed by the Acting Secretary, and is not — 
.vequired by the statute, it can be waived by the Secretary in the case » 
‘of a particular employee where. it. is otherwise established that the — 
employee has not struck against the Government, is not a member of © 
an organization of Government employees that asserts the right. to 
strike against the Government, and’ does not advocate, and is not a 
member of an-organization that advocates, the overthrow of the Gov- 
ernment by force. or violence. Therefore, if the Bureau of Mines 
. desires to retain the services of the employee who has refused to sign 
the antistrike affidavit, it would not be improper for the Bureau to 
“request the Secretary to waive for this employee the departmental 
| “tequirement relative to the execution of the affidavit. Any such re- 
quest: should be accompanied by factual data showing clearly the 
actual eligibility of the employee to draw his salary under section 7 
* of the current: Appropriation Act. — St 
“In this connection, it should be noted that. on Aiigiust’ 27, 1946, the — 
Comptroller General rendered a decision to the Secretary of State | | 
(26 Comp. Gen. 134, B-59635), relative to a similar antistrike pro- 
‘vision. appearing in the Government Corporations Appropriations. 
“Act, 1947. He stated that “it is m mandatory that a certifying officer 
require a showing of fact with respect to each employee whose com- 
“pensation is paid from funds made available by the subject act or 
any other act containing a similar provision”; and that the execu- 
" ‘tl on of an affidavit by the employee, “in the absence of better evidence, 
‘is a condition precedent to payment.”* This emphasizes. the point 
_ that a waiver of the affidavit: requirement for a particular employee 
es must be based upon factual data that are clear and convincing. 
- In the absence of a waiver by the. Secretary of the departmental 
| requirement with respect to: an se ahs the refusal of such h-employee. | 


hpi Section. 161, ‘Revised Statutes, 5 Uz S. Cc. sec... 22, provides tht A 
“The head of each department is authorized. to prescribe regulations, not inconsistent 
with. law,’ for the government. of his department, the conduct of its officers and clerks, . 
‘the distribution and performance of its business, and the custody, use, and prceeryeron Ye 
of ‘the records, papers, and property appertaining to ite” . ; = , 
- TEhe - Interior Department. affidavit form was patterned. closely fier that used in thé 


Meparinent of Agriculture. Both. were decided upon prior to receipt of. Civil Service — 


> Departmental Circular. NO. -560,; of June 28, 1946, prescribing the following form:: 

OOD ees eet aa ae , do hereby swear (or affirm) that. I am not ‘engaged 
_-in any strike against the Goveriiment. of the United States and that I will not so engage 

ie while an employee of the Government ofthe United States; that I am not a member of 

~ am organization of Government: employees that asserts ‘the right to strike. against the 

~..°Government of the United States, and ‘that I. will not while a Government employee 
“become a member of such an organization.” . 5 4 

"8 Also 'sée the. Comptroller General's decision dated September. 18, 1946, to the Secr etary 
of Commerce a Comp. Gen. 207, B-60228). : i 


goele. et MARY BE. BEDMIG-? Soe 2 B09. 
2 Te ae” ae | September 30, 1946 ; 


to: ‘exoctite the prescribed affidavit would. constitute ‘sufficient’ causes 


for his separation from the Service in accordance with Civil Service 


Rule XT. This rule provides, among other things, for the removal 
_ of persons in the classified civil service “for such cause as will promote — 
the efficiency of the service,” and outlines thé procedure to be fol- 
lowed in effecting such-removal. Section 3. of the rule provides for 


i ‘suspension of employees pending action under section 1. The Civil = . 
Service Commission has no jurisdiction to review the findings OL a. «6 
- removing ‘officer: (Civil Service Act, pales, and Regulations, Anno- ee 


tated, 1945, >P- ee : 
; "Mastin G. Wars | 
| Solicitor. 


_ . MARY E, HELMIG 
- A-24383 Decided September 30, 19)6 


oil and Gas Leases—Applications— Wildlife Refuge Lands —Unitiation : 
|  Agreements—Waiver of Rental. 3 : 


" Noncoinpetitive oil: and gas leases may properly. be issued on lands. ee 


wildlife refuges, if those lands are within unit areas covered by a unit agree- . a 


| ment and. both the unit agreement and the lease protect the refuge by prohib- 


~ iting oil and’ gas prospecting or drilling on the refuge lands except with the . 


consent of the Secretary of the Interior. No waiver, suspension, or reduction 
of rentals would be granted with respect to such refuge lands on any applica- . 
tion for such relief based on inability to prospect or drill on such lands. But 

_ noncompetitive leases will-not be issued on lands necessary: for the sanctuary. 

of wildlife if such. lands are. not within the unit area. | 


APPEAL FROM THE GENERAL LAND OFFICE*. 


On October 1, 1945, Mrs. Mary E. Helmig filed an oil a gas lease — | 
application ane Cruces 064148) for approximately 2,440.98 acres? . 


of land.in New Mexico.2 By decision of June 25, 1946, the Commis-. ; 
sioner of the General Land Office rejected Mrs. Helmig’ sapplication = 
because all the lands applied for dre within the. boundaries of the > 


Bitter Lake National Wildlife Refuge. . The rejection was rested on 


the premises that any prospecting and drilling for oil and gas on. the. : SS. 
lands applied for, and any recovery operations following discovery of 


_ oil or gas, would frustrate the purpose, and destroy the usefulness of © 
the refuge in providing security for wildlife and. especially the birds 


_ frequenting the refuge. 


In her appeal (A-24383), Mrs. Helmig stated that she. iad joined | 
- with other owners of or applicants for oil and gas leases in’a unit plan 
| for operation and | development for oil and gas. This plan, approved 


_ See fodthated on p. 310. 
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: Gs this Deparunent on J une 25, 1946, ostabliahed ‘he Bitter Lake Wu 
Area. This Unit Area covers, among other lands, 360 acres of the 
lands included i in her application for lease, as follo WS: a, anh ge 


“T.108., R. 25 E., N.M.P.M,, New Mexico, 


~~ gece. 10, SwWuSEY. . 
sec. 11, NEYNW%, S4NW%, NYSW', SEUSW 


sec, 14, NEYANWY,. 
sec. 15, SEWUNEY. 


The other lands covered by Mrs. Helmig" S application are ‘Siiside the. 
| Bitter Lake Unit Area as pore by this co These lands 
| ae | ot , .. | et =; 
7 mm 108, R. 25 E, N.M. P.M. ‘New Maxies. | 
. see, 8, EY, NWYNWY, NEYSW%, SHS. 
sec. 4, HAH. 
sec, 9, SW44. . 
sec. 10, NIGNY, SWUNWK, NEYASWi. te G 
see. 11, NWYNWH.. a . ob 
gee. 21, SHYNEY, W4NEY, BNW, Sh. i. | 
| See. 28, NYNEY,. NW. a 


The apnicadt pointed out that the unit mere cantor bg the “ : 
COALS, provides ont section 3 thereof): that no wells shall be ialaaae - 


1 Bifective July 16, 1948, the General: Land Oftice and the Grazing Service were ‘abolished 
and their functions were transferred to the Bureau of Land Management, by Reorganization 
Plan No. 3 of 1946 (11 F. R. 7875, 7876 ; 7776). a . ee 

= These lands were as follows: 5 ei 

zB Sia R. 25 B., N. M. P. M., ‘New Mexico, 7 
sec. 38, H%, NWYNWH, NEYSWH, SUSWH. 
gee. 4, DYUBY.. . a 
gece. 9, SW14. . j 
sec, 10, NYNY, SWYNW, NEKSWY, SWwYUsEYy. 
see. 11, NWY%, N%SWYH, ARTS: | 
pee, 14, NHIZANWY. 
sec. 15, SEYNEY. - 
_,. See. 21, SEYNDY, WHNEY, BYNW%, Su. 
See, 22, SWYSWH. 
gee. 27, NWYUNWH, 
| sec, 28, NYNEY, WH. - | | 7 
On Webruary 12, 1946, Mrs. Helmig withdrew her application as to the following lands: 
‘pec. 22, SW1YU4SW4. - te 
gee. 27, NWANW. 
sec, 28, SW... Pat 
--Thus, the lands remaining in her apollertion. areas follows : 
Tv. 10.8., R. 25 HL, N.M.P. M., New Mexico, 
. sec. 8, BW: NWNWH, ane e SUSWH, 
- see. 4, BEY. = 
-ge0.'9, SwWy. | | 
sec, 10, NYNIU, SWYNW, NEY SW%, SWH SEY. 
see. 1:1, NW, NY%SWH,, one ices ; rane 
“see. 14, NEYNWY. 
sec. 15, SHYANEY. a 
sec. 21, SHYNEY,,. WHNEY, BUNW% S%. 
: sec. 28, NYNEM,NWY.. | 
, $ Under section 17 of the Mineral Leasing Act (at. ‘Stat. 437, 443, aS amended, 46 
Stat. 1007 ; 46. Stat. ‘1523; 49 Stat. OTS; 30 U. S. C. see. 226). - 


° such: land i 1s committed hereto * * - 


: ar, pe - 0 fy MARY HE. BBEMIa.: OF BEDE 
- sa - ht | ‘September 30, 1946 - eae YS idee 


& “within the ‘Bite Lake’ Migratory Wildfowl Refuge - ro 4 e000 


* 


except. with the: consent tie 


writing of the head of the Agency having jurisdiction over said | ; 
Refuge.” She indicated her willingness to accept the lease on these 


_. Jands subject to the restriction that no wells would be drilled upon the - . : 


Wildlife Refuge lands except to prevent. drainage by offset wells, and. 
. expressed. willingness to pay any compensatory yas in accordance 
with the regulations of the Department. 
‘Insofar as. concerns the lands of the ‘Wildlife Refuge hich. are 
_ within the Unit Area, this case is similar to that of Bonnie H. Mat- : 
--loek, A. 24375 (Las Cruces 063769), September 30, 1946, also involving - 
| wildlife refuge lands within the Bitter Lake Unit Area. With regard » 
to such lands, the purpose of.the Fish and Wildlife Service | in. pro- 


tecting the wildlife of the refuge would be-effectuated by the protection | 


secured by the terms of the unit agreement prohibiting. drilling on 


those lands except with the consent, in writing, of this Department. and 


; by the provisions, hereinafter set forth, to be included in this lease ae 


as in Mrs. Matlock’s lease.t The lands. of the Unit Area, including ike ee 


ae : . the Wildlife Refuge lands within the Unit Area, have been designated i 


as comprising a block of land regar ded as logically subject to develop- _ 
“ment under the unitization provisions of the Mineral Leasing Act. 


The drilling of a test well or wells will be on land outside the refuge. og 


No drilling will be authorized within the refuge area at this time. 


Should oil or. gas: be discovered on unitized land outside the refuge ca 


and drilling within the refuge prove to be necessary and advisable for — 


the conservation: of natural resources, no drilling will be. permitted. - 
within the refuge | even then except with the consent in writing of the. 


head of the agency having jurisdiction over the said refuge and under 


~ such terms and.conditions as he may deem necessary for the protection 


of the refuge. The above provision in the unit agreement and the 
_ hereinafter-mentioned provisions of the lease will adequately protect 
the Wildlife Refuge from the devastation of its prime function, while 
at the same time making possible the adequate unitization and de- 
_ velopment of the oil pool. 3 
_ With respect to the Wildlife Ratige lands ehioke are outside the 
Unit Area, however, ‘the u unit agreement oe no ) protection to. the. . 


a In this. piceard: the. case is therefore unlike the case of Tey H. Campbell, Executrix, A.” 
.24313° (Great: Falls. 085836), June 18; 1946 (unreported), where the. Department. refused to. 


issue a lease on wildlife refuge lands: because’ the applicant desired to prospect ‘and drill. - | 
for oil and gas on wildlife refuge lands without any showing of drainage of oil from the - 


lands of the United States, and such operations. would have been detrimental to the. refuge. 
Cases: similar to the. ‘Campbell case in which lease applications were also denied are: 


- Arthur P, “Wilcox, A. 24042: (Great Falls 084574), June 18, 1945; Imogene C. Brooks, A. 


(23986. (Las Cruces 054519), April 9, 1945; -R. G:. Folk, A. 20601 (Las: Cruces Seaerarae 
March 4,. 1987 (all. unreported) ; ; J. D. Mell et al., 50. L. ‘D. 808, 810 ee res 


- "9393405224 
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> wildlife function of the refuge. : Furthermore, there is is no necessity 


-- for the: inclusion’ of.these lands“in the lease in order to develop the | 


oil pool under the unitization agreement approved. by this Department. 


“a & This Department would not now permit prospecting for oil and gas on 
the refuge lands and the consequent destruction of the usefulness of the 


refuge as a sanctuary for wildlife. It would be pointless. to issue a- 


- noncompetitive lease on Wildlife Refuge lands outside the Unit Area. 


-. under which no prospecting or drilling could-occur and such a lease 


could not ‘effectuate the intention of the Mineral Leasing Act of Feb- = 


 ruary:.25, 1920, as. amended,-which looks. toward the-development of 
the oil. and gas potentialities of the land. The only conceivable pur- 
“pose that could possibly be served by the issuance of a lease on these ~ 
lands is the remote speculative hope that the control of. the lands under 
an oil and gas lease, secured. without competitive bidding, might pos-_ 
sibly inure to the benefit of the lessee if, by some unlikely: chance, the 
- pool should. prove to extend beyond the limits of the Unit Area so as » 
to include these lands within a possible participating area after an — 


ie enlargement of the Unit Area. ‘There is, however, no indication that _ ; 


7 the Unit Area will ever be so extended, nor are the lands outside the © 
Unit Area now necessary for the nitizedl development of the area. 
| Should the unlikely ever happen, the Department can then consider — 


- whether the national interest in securing oil and gas production, under - 


| competitive bidding, outweighs the national importance in maintain- 
ing the Wildlife Refuge as a sanctuary for wildlife.’ 

The Commissioner’s rejection of Mrs. Helmig’s application i is, there- — 
fore, affirmed insofar as concerns the Wildlife Refuge lands outside 
the Unit Area. But with respect to the Wildlife Refuge. lands | 
within the Unit. Area, the ‘Commissioner’ s decision is modined and,: 
if no other objection appears, these lands may be included in Mrs. 

'Helmig’s application and lease; but any lease issued shall specifically 
provide (1) that there shall be no oil or gas prospecting or.any well — 
drilling on these 360 acres except with the consent, in writing, of the 

- Secretary of the Interior, upon advice of the Fish and Wildlife - 
__ Service, and (2) that: aS a. ‘condition to the issuance of the lease and 
notwithstanding any other provisions of the lease or any provisions | 
_ of the Bitter Lake Unit agreement, it is agreed that no waiver, suspen- 
sion, or reduction of rentals will be granted with respect to the lands - 
-in-the Bitter Lake National Wildlife: Refuge on any application for 
such relief based on the ee of oon lessee or the unit operator to. 
prospect ¢ or. drill on such lands. ss 7 


me: pao Davison, 
Assistant Secretary. : 


| ole = % _ LEASES. AND LICENSES—0. AND C. LANDS. ee ee 


‘LEASES ‘AND: REVOCABLE LICENSES ON OREGON AND CALIFORNIA 
ee -REVESTED. LANDS. FOR. RECREATIONAL PURPOSES © 


oO ‘and C. Lands—Authority of Secretary to Issue Leases and Special Land. 
Use Permits on 0. and C. Lands for Recreational Purposes. ida 
a In the absence. of specific statutory authority, ‘Government officers have no a 
power to lease public lands. | | 
_ The act of. August 28, 1937: (50 Stat. 874), “aces | hot authorize the Secretary 
to lease. 0. ‘and C. lands for recreational purposes. 7 | 
. The provision of 43 CFR; Cum. Supp., 258.2 is- valid, and, in the ‘aeeehica eee 
- congressioual intent. to. the contrary, the issuance of special land-use-per mits. 
is not restricted to cases in which there © is no ;statate at all SOvernInE the 
type of use desired. i 
_ > The act of April 13, 1928 (45 Stat. 409 - 43 U. S, G gec, 8694), while permitting 
- the: issuance. ‘of recreational leases on O. and C; lands to States, counties, or | 
municipalities, does: not authorize , leases to individuals: or: “business 
_.. organizations. 
The Secretary has author ity under 43 CFR, ‘Gun. sas Part. 258, 16. issue 
rvevoeable licenses for the use ‘of O. and- ‘Ce lands for recreational purposes, 
— put only in cases in. which the beneficiari ies. cannot ase as lessees a 
_ the act of aaa 13, 1928, supra. . : | 


M3481 000 we | = ie “Coron 5 22, 1946. 


To THE Kertea’ Director, Buweavo OF Lan D Maracninnen | 
You have requested my opinion as to whether the act of August 28, 
19387 (50 Stat. 874), which provides for the administration of the 
QO. and C. lands, authorizes the Secretary to lease areas. of those lands 
- for recreational . purposes, and whether the Secretary may issue rev- 
ocable licénses for they use > of 0. and C. lands for recreational purposes. 


| "Section 1 of he act, en Moar 28. 1987, SUDO, re ‘that the 
~revested and reconveyed. oO. oe C. Jands valuable for timber: shall be 
/ managed— a er, gh : 


(8 Oe for: permanent. forest. seoduction. and the. dimber: matebeon: ‘shall be » 
. sold, cut, and removed in confor mity with the. principle of sustained yield” for 
' the purpose of providing a permanent source of timber supply, pr otecting. water- 
| sheds, regulating stream flow, and contributing to the economic stability. of local | 
communities and industries, and ‘providing recreational aes Ee 
[Italics supplied. ]. ee 


= By: section 5 of the nee the Secretary was authorized to perform any 


and all acts and to make such rules and regulations as may be necessary 
and proper for the ou pose of carrying ais Eos of this Act. unto 


_ An force. and effect.” 


.  Itisa well: eciatliehel. principle that, in: the absence of specie 
E statutory authority, Government officers have no power to lease public 
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ne lands.- “Atticle’ IV, Section 3, Clause 2; of the Constitution of the | 


-~ United. States, provides that— i a 


The Congress shall have Power to dispose of and ines all nesatiti Rules and | 
Regulations respecting the ort HOEY or other nOpeEy lepeneia to the United 
States; si e . 

In construing this provision of the Constitution the courts have held | 
that: Congress chas exclusive jurisdiction i in directing what should be 
done with land owned. by the United States. Zrvine v. M arshall, 20 
- How. (61 U. S.) 558 (1857) ; Light v. United States, 220 U. S: 523 
(1911) ; United States v. Nicoll, 1 Paine 646 (1826). The Comptrol- 
ler General has ruled that, as a corollary, Government officers and - 
heads of departments lack the power to lease lands unless express 


. authority: is aay to ee by statute oe comp Gen. 96; 14 oe | : 


| Gen. 169). 


There is no statute sealers aga upon the eee gen- . “ : , 
erally to enter into leases of lands. Solicitor’s opinion of February 


95, 1944. And, specifically with respect to the leasing of O. and C. 7 
lands, T find no such authority in the act of August 98. 1987, supra. 
. The above-quoted directive of the act (section 1) that the lands be 
“managed for the purpose, among others, of. “providing recreational | 

facilities,” and the usual broad grant of power to the Secretary to — 
make the’ act effective (section 5), do not. constitute a sufficiently _ 
specific. authority for leasing the land. The act of August 28, 1937, 


is not any more specific | concerning the authority to enter into leases. 


. than was a certain provision of the 1936 Interior Department. Ap-. # 
_ propriation Act, which was ruled upon adversely by the Comptrol-_ 

ler General (act of. May 9, 1935, 49 Stat. 176, 192; 15 Comp. Gen. 
96). In that case, an appropriation of certain amounts “for conser-— 


; vation of health among Indians” was held by the Comptroller. Gen- 


eral not to have conferred upon the Secretary. authority to lease a_ 


Government-owned sanatorium to a -Teligious organization, to be ~ 


operated. for the benefit of Indian patients. On the other hand, the ~ 
instances cited. by the Comptroller General on another occasion (14 - 
Comp. Gen. 169, 170) as effective authorizations to lease lands in- 
volved statutory language of a totally different nature. In all those | 
cases, there was ‘express authority to “rent” or to “lease” the  Broperty- 


‘Thus, section 3749 of the Revised Statutes (40 U. S&S. C. sec. 302) authorized the 
General Counsel of the Treasury Department to “rent,” for a period not exceeding 3 years, 
any unproductive lands: and certain. other property of the United States... By the act of 
March 38, 1879 (20 Stat. 383°:.40 U. 8S. C. see. 303a), the Secretary of the Treasury was 
given authority to “lease,” for a period not exceeding 5 years, certain property of the 
United States, for: ‘the leasing of which there was no authority under existing law... The 


" ~act of July 28, 1892 (27 Stat. 321; 40 U. S. C. sec. 3038), conferred a similar authority 


upon: the Secretary of War to “lease” certain: property of the United. States. Authority | 


to “rent” buildings not reserved by vendors on lands acquired for building sites. was - 4 


granted to the Rereery of the. cree by the act of March 4, 1909 coe Stat. 959 ; 40 — 


co “LEASES: AND: LICENSES—0. AND C. LANDS” . ead ee 
fit The ae. October 22,1946 - ea 
Aseordingly, | a 1s. my: ‘opinion that the it of. koagiast! 28, 1987, 


e supra, does not authorize the Secretary t to Tease oO. and C. lands for a = a 


: recreational Purposes. « oe es 


| Yea hee cuced ihe further ats whether; na me ore extentt, ae 
the Secretary may issue revocable licenses for the use. of. O. and C. 
lands for recreational. purposes. You have. called attention. to. the : 
fact that the act of April. 13, 1928 (45 Stat. 429; 43 U.S. C. sec. 869a); 
which extends to the O. aad G. lands the. Secratary’ Ss” authority ’ 2 to 
lease public lands. for recreational purposes, permits the i issuance of 
leases: to States, counties, or municipalities, and that, pursuant. to the 


provision of. 43 CFR, Cum. ‘Supp., 258.2, which i is ‘entitled “Policy; an A : 
use of. lands,” special land-use permits will not be. issued: in | any case — 


- _where the provisions of the existing public. land.laws may be invoked.” a : 


In view thereof, you have posed the problem whether, “apart from - 


_ considerations | of policy,” the Secretary. has the “basic authority” to | : eee eo 
~ issue revocable licenses fora certain use only. if there is no: statute at 


alr. relating to that particular type of use, Or whether he: may issue 


| such licenses, despite: the existence of a specific statute governing that. ae 


type of ‘use, as Jong « as the operon applicant cannot qualify under . 
the statute. < 7 | 7 ; 
I assume ‘that your inquiry constitutes ne a. request to con ee 

whether special land-use permits for recreational purposes may be- 


issued to persons who do not aus lty, as lessees 5 under the ¢ act. of April — : 


18,1928, supra. Ae 
‘Section 258.2, 48 CFR, ( Cum. Supp. +5 reedal as: follows: 


Policy; USE. of lands. It is. the policy of the Secretary of ihe Interior, in. the | 
administration of the public lands within or outside of. grazing: districts, - to 
permit, where » practical, the beneficial use thereof for special purposes . not | 
“spécifically: provided for: ‘py the: existing publie land laws. - Permits for.such . 
special use will not be issued, however, in any case where the provisions of the 


| _ existing public land laws may ‘be invoked. ' For example, they will not be issued 


to authorize the use of the public lands for home, cabin, camp, health, conyvales- 


| cent, recreational, or business sites for which leases. may be. issued under the 


act of June 1, 1938. (52> Stat. 609; 43. U. $..C. 682a), or for the: development of 
tninerals, or for ‘the securing of rights-of-way. obtainable under existing laws, | 


- _orfor any use directly or. indirectly relating to grazing. 


‘The contemplated use must not -be: in conflict with: any - Mederal: or State laws. a z 
An: applicant. must state in his application’ the tise.to which he intends to put. 


‘ the lands, and he will not be bomiaee to: devote. them to ony. other Beet, unless a 


ne secures an additional permit. 


ance to) 


: oy: “Ss. om ‘see. 962). And. the authority of the ‘Secretary’ of ‘hie: Interior conferred by agi 


ace act of August 26, 1912 (37 Stat. 605 ;.40 U. 8. C. see. 174), in. connection ‘with he. enlar ge 
; . ment’ of the Capitol Grounds Was. to: “rent” buildings or vacant land. eee 
P 2 Act. of June. 14, 1926 oe Sea 741; 48. U. S. &e see, peel): 


| 316 ; ‘DECISIONS: or THE DEPARTMENT. OF THE INTERIOR (50 LD. z 


“The a aha o issue od eee -use pennies for public a 


| lands i is found in section 453 of the Revised Statutes (48 U. 8... 


see. 2), which provides that the Commissioner of the General. Land. 7 
_ Oftce. shall perform, under: the direction of the. Secretary of the In- 


_ terior, all.executive duties appertaining to the surveying and sale of 

’ the publie. lands of the United States, or in anywise regarding such 
public lands. 43 CFR, Cum. Supp., 958.1; 22 Op. Atty. Gen. 240, 
245; 30. Op. Atty. Gen. 4 0,482. The authority to issue such permits. 


eas ‘nok limited to situations where there is no statute at all governing 


the particular type of use. In the absence of. a congressional intent 


to preclude. the issuance of : any ‘special land-use permits with respect . 


toa particular kind of use,* there is no basis for thus narrowing the 
executive authority. to. issue permits. Nor has the authority been. 


rs administratively restricted in that manner. For example, a special .. 


~. Jand-use ‘permit authorizing the use of a Be -acre tract was’ granted, | 


although the contemplated type of use was not different from that 
_ provided for in the Five- Acre-Tract Law (52 Stat. 609; 43 U. S. C: 

Sec. 682a) , , and that statute was inapplicable. only becattsé the land 
had. been withdrawn. Gilbert F. Newman, A. 23379, December 18, 


1942: ‘See, also, the case of D. H. M eDuff'ee, Sacrarhento: 085147 “HK, og 


in which the Land Office on February 8, 1944, granted a ‘special land: 
use permit as a site for: homes, viz, a type of use within the purview 
of the Five-Acre-Tract Law, supra, but in which. the applicant was 
believed not to qualify. under the act because the use as a home site 
was to be by his employees. | | : s 
The regulation governing the issuance oof special Jand-use permits * - 
should be inter preted ; in accordance with the above principles. Ac- 


cordingly, your question is: to be answered as follows: O. and C. lands 


may be leased for recreational purposes under the act of April 13, 


1928, supra; but such leases may be issued only: to States, counties, or 


, municipalities, not to individuals * or business organizations. Thus, - 
a situation in which a recreational lease may. be issued under the’ act, 
of April 13, 1928, represents a case “where the provisions of the exist-. 
ing public land hee may be-invoked.” ‘Conversely, an intended use 


- of ow and C. land for recreational purposes, which falls outside the 


scope of the act of April 18, 1928, because of the character of the _ 

be ae | prospective beneficiary, i is-a. “beneficial use thereof for special purposes : 
not. specifically provided for by the. existing public land poe within 
7 the ee of 43 CFR, ‘Cum. yaa i 258. 2. te, UR 


8 Such: as: use. ‘of the land for, the development. of minerals. or for grazing ; see 43 CFR, 
Cum. Supp., 258.2. °~=O* 


— . 4 $pecial land- ~use ‘permits may be. issued for 0. and c. Jands.; See ‘General Lana Office speye 


memorandum. of July 15, 1941, 1708581 “BE”. 
ne SThe act.of ‘June a. 19388. (52. Stat.. 609; 48. UL S. C. “sec. 682a), permitting. iesiges of 
—. tracts not: exceeding 5 acres to individuals for recreational sites, is not applicable to. the 
revested 0. aad C. lands (43 CFR, Cum. BOE 257. 1). ? 


813) J e eoheniey oe Ps ‘STATE. OF ARIZONA ey igleae”, aly _ 
4 . | November - 1946 oS ee 


oe chatetore ‘eorialude. that under 43° CF R, Cuni. fi ‘5 ‘Part: 258, 


| . the Secretary has’ authority to issue “yevovable permits for the use of Z 


©. and C. lands for recreational purposes, but only in cases in- which “ 
the beneficiaries. c cannot qualify a as lessees: under the act of April 13; 

as . . : os ae 
; | Masmin G. War, a 
ae = olicttor. 


oe ee “STATE | OF ARIZONA eer ts eens, 
A-24N04. _ "Decided November 4, 1946 eer : - . 


School Tadeaenity Selections—Statutory. Requirements-St te Compliance 


and Equitable. Title—Effect of sie ee mee of coe Be 


retary of the Interior. 


| Where statutes controlling a State’ Ss selection’ of finden isda require ae -— 


- the selection be made from | unappr opriated, unreserved, ‘nonmineral, public 


lands under the direction. cand. ‘subject to the. approval. OL the Secretary. of 


the Interior, the State - acquires..no rights. by. the selection of lands. which, 


. have already been.reserved by the President for classification in accordance. : - 
with their - highest. usefulness: and which. the :Secretary subsequently : to: the | 


_.. State's application | further. reserves. for. classification and. development: as 


small tracts, thereby in effect. denying: the State's. petition: ‘for Testor ation, | 


of the lands as suitable. for indemnity selection. 


The new congressional conservation policy. of 1934-36, ‘regarding thé use and ce : 
| disposal of the public domain. and the effect. of the ae Grane, Act upon ee 


eae indemnity selections, considered. . 
“APPEAL FROM THE GENERAL LAND | OFFICE* 


| The State mee Ari izona, ‘has appealed. from a decision. of June 8, 1946, : 
eye the Acting Assistant. Commissioner of the General Land Office a 
holding for rejection four selections which it had filed on March 9, — 
1945. The rejection was made on the eround that, by the Secretary’s 
Public Land Order No. 317 of April 15, 1946, the selected lands had 


been withdrawn from entry and reserved: for development under the - — 


a” ‘Small- Tract Law of June 1, 1988 (52 Stat. 609; 43 U. S.C. sec. 682a). beat 
The record ‘shows facts as follows:'On March 9, 1945, the State of 
Arizona, acting under the authority of section D4. of the ‘Enabling 


~» Act of June 20, 1910 (36 Stat. 557-572), filed four applications, Phoe- | 
. nix 081478, 08147 9, 081480, and 081481, to make certain indemnity 


selections in lieu of corrésponding school lands which for various valid — | 
‘measens had: ‘been, Jost: to: alts: school Sepals Eke. lands selected had: a ee 


oe By Pésvdaniaalon’ Plan No. 3B of: 1946 (17 KF, R. 1815, 7876: 1776), \t the encear Land | 


Office and the Grazing Service were abolished and their. functions were transferred. to. the - 
<< Bureau of Land Management, the change becoming . effective. on J uly. ae, 1946. ; 
tet we 2.43 CFR, 1946 Supp., Dp. 63545 WW F ‘R. 4546. _Miditor. 1 “ 
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a siideawi — ree Oniek No. 6910 oe Navanes 26, 1934, 7 
~ all forms of. disposal and. reserved: for. classification in accordance - 


: _ with their. highest. usefulness. . Accordingly, ¢ the. ke acne, as as 


it said— _- 


In accordance eat eesuiattons under Section ao of the Act of June: 28, 1934 
oe "(48" ‘Stat. 1269):;:as: amended - ‘Dy~ the--Act‘of: June 26° 1936" (49. Stat: Pats); penne n- 


a ing the filing of applications for entry, selection or jocation, - 


| filed petitions that the Secretary classify said: lands and open ca: 


_ : for entry. On June 3, 1946, the Land Office rejected the applications | : 
on the ground of the withdrawal of April 1, 1946, for the smal “ote 


tract project. | 
_ The State appealed, eden forth its bonnes in a nguice filed on’. 
July 26, 1946, and: in an. argument and a memorandum of authorities i 


o filed on J uly 29, 1946. The grounds stated were— 


- a That. the. said ‘applications are indemnity selections, ‘dnd. are not governed a _ 
- by any order or rule made. under’ Section 7 or any other section of. the Taylor a - 


Grazing Act, whether as originally enacted or.as amended. | 
» 2../Dhat. from: and after the date-of the-filing of the: said. indemnity, applications, 


_. and the acceptance thereof. by the Local Land. Office, there was no authority in =. ae 
‘the Secretary of the: Interior subsequently, by public land order» or otherwise, 


a to withdraw from the. selection ‘or right to select the lands described for. the 


ie purposes. mentioned in or under. the Act of June 1, 1988, 43 U. 8. C. “Sec. 682-a, 2% ee 


: as amended, or under any: other act, Tule or regulation. | | se 
| Pointing out: that. its selections | were school Suleuniey Selene i 
- made under section 24 of the Enabling. Act, the State contended that. 
“a with the filing of the applications title-to the selected lands vested in 


the State and could not be defeated by any subsequent action on. the : | | 


| part of the Land Commissioner or the Secretary of the Interior such 


-as the withdrawal for the small-tract project. Payne v. New M exACO, 


 955-U. 8. 367 (1921), and Wyoming v. United States, 255 U.S. 489, 494. 


(1921). It argued. that equitable title to the Jands had passed to the ~ 


~ State.on-March.9, 1945,-when. the applications were.filed,.and that. 

_- therefore the lands: thereupon ceased to be the “vacant, ‘unreserved eo 
_.. public land” contemplated by the Small-Tract Act and by Public Land. | 
_ Order No. 317, supra, and could not be affected by either. The State — 
further argued that the selections must be adjudicated 1 in accordance - 
with the law and the facts existing at the time when the.selections 


. "were filed and. insisted that. the Department had ne . alternative but . i 
oo to reverse the Land Office decision. | = 


_ OF the Ealing = Act ne os the e State, relevant ‘portions provide ov 
| as follows: | 


Seo, 24, That: in. halattious tO. sections -gimteen and rerio eestorose: 


. “reserved for the: ‘Territory: of ae ‘Sections: two and : penne in: every, 


oe 8 Rev. Stat. sec. 1946: ‘act of. September 9, 1850 @ Stat. “458, 457). "See eee ‘State = 
of Arizona, 52 L. D. 488, 490 (1928). a 7 . - 3 . 


si SrAri-OF- ARIZONA. 5 B19. - 
: _ November 4, 1946 | . eS ap 


township ir in said pr oposea, State not otherwise sjppropriatéa at thie ‘date. of = 
the passage. of. this Act: are “hereby .granted ‘to.the said State~ for. the ; 


support - of common schools ; and where sections. two, ’ sixteen, thirty-two, 


“ait and thirty-six,. or any parts. thereof, are. mineral,. or have peen.. sold,.. -reserved, . 


; or otherwise appropriated or reserved by or. under: the authority of any Act. or 
Congress, *. * _ the provisions. of sections twenty-two hundred and seventy- . 


oo. . five and. twenty- two hundred and seventy- -Sig of the Revised Statutes, and. Acts. 


r amendatory thereof or: supplementary thereto, -are hereby made applicable 
4, ‘thereto and to the selection of lands in tiew thereof: to ‘the same extent :as if. 


3 sections two. and. thirty-two, as well as sections. sixteen and thirty-six, ‘were we & a 
mentioned therein: * a a: Titalics’ supplied] _ ee, 


"SEC, 20: hat all: Tands er anted in quantity, ‘or as indemnity, by this Act, shall 


~: of. the I, nterior, from the sur Foose. “unreserved, inappropriated, and. nonmainerad | 
' public. lands of the United States, within: the limits of . said: State. 7 : 


aoe | [Italics supplied. Pe 


- Sections 2275, and 9076 of the oe Statutes, ae reuters as 
being here applicable, - were later amended by the act of February 28, 
1891 (26 Stat. 7 96). As amended, these sections. appear in the United 


: ~ States Code as sections 851 and 852: oF Title 45. oe ia airs here ae 
i. relevant are as ON Owe y 7 


oe 851. . ee “other lands of equal acreage. are Figo appropt iated and gt anted, 


: a and: may” ne selected ‘by said State or Territory where ‘sections. 16° or: 36. are - eres 


- mineral land; or are included within: any: ‘Indian; ‘military, Or: other: reservation, 


a or: are otherwise disposed. of by" the United States: Le a eee 


§.852. "Selections to supply deficiencies of sahiool lands. The lands appr pri, 


ated. by section 851. of this. title. shall . be. selected from any unappr opriated,. 
| surveyed public lands, not mineral in. character, within the ‘State. or Territory: i 
'- where such losses or. deficiencies. of ‘school. sections occur ; ie ek “a ee | 


: * epppllel, da 


* ~ These quotations Gale ities. clear | as to the lands heré per: 
mitted to be appropriated as indemnity, that neither under the pees ae 
visions of the Enabling Act nor. under those of the Revised Statutes, -. 


ee whether i in their orig inal form or in their amended: version, does title: 
is, pass: by: virtue of: the statutes alone. - ‘They show that. various. condi- 
tions: precedent must be. duly. met, among them the statutory prescrip- 


‘tions as to the base lands and as to the character, quantity, and. loca. . 
tion of the selected lands and the Secretary’ s directions calling for 
certain fees, affidavits, certificates, and proofs. It has’ long. been - 
: settled, however, that upon complete performance i in due form of all. 
the acts: which. the statutes and the directions of the Secretary. re- 

7 ae the State: to penonn | in order: to ‘borfest: its selection, equutible 2 


4 Sections 2075 etia’ 2276 originally ‘constituted the ack of February 26, 1859 qa Stat, 
385), sometimes called the: ENE al smeominsty act. ee ‘Thomas E. Watson, 6 hos ee 71, 
- 78. (1887). a aks esds Paki o> la BS San ee ene ek ee 
6 See 43 CFR 270. 1 ‘et seq. 
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ne title will pass to the ae Pec éannot be affected. by any. s itsatien, 
: discovery. of minerals or by any subsequent executive attempt to — 
reserve the selected tracts under the authority of the act of June 25, 


1910° (36 Stat. 847). Payne v. New Mexico, 255° Uz S. 367, (1921) ; - 
Wyoming v. United States, OBS U.S. 489° (1921) ; ; eae v. Butte a 


County, 14. Calif, App. 453; 119 Pac. 485;-486 (1910). | 
oo Relying. on the Payne and Wacom: decisions, the State declares , 
; that it had fully complied with the statutes andthe regulations of 


~ June 23, 1910 (39 L. D. 39; 48 CFR 270.1 et seg.), and that equitable | 


title passed ‘to it on March 9,:1945, with the filing of its selections; 
_. that thereupon the selected lands ceased to be vacant, unappropriated, . 
_and unreserved lands and therefore were, unavailable for small- tract 
5 development or for the withdrawal of April 15, 1946. - 7 
: The State’s conteution as to the withdrawal ie April 15, 1946, would 
. i correct if the State could establish the full compliance. with statu- 
tory conditions precedent which it alleges. But this it cannot do, . 
~ for the lands which the State selected on March 9, 1945, were not — 
unappropriated, unreserved: lands as. required by: the. cantiolling: stat- 
utes above quoted. During more than 10 years the selected lands had_ 
- been withdrawn from any form of disposal and at no time between 
November 26, 1934, and March 9, 1945, had they been restored to the 


- public. Pre The State’s application: papers. recognized this fact, 


_ for they included the petition above mentioned. requesting that. the. 2 


Secretary classify the lands and open them for entry in accordance 


with the regulations described in the petition. (See 43 CFR 296.1- 
296.18.) Thereby the State ‘implicitly. recognized that unless the 
Secretary granted the petition the State could not. complete its selec- 


| _ tion and acquire the lands.- In its appeal papers, however, the State: 


in effect repudiates its earlier action and, ignoring the facts of record, 
misapplies the very rules regarding indemnity selections which, it a 
i quotes from the Payne and Wyoming decisions. _ 
In its argument on appeal, the State overlooks the’ impor taiit éhapter i 


= ‘in public-land history dating from the passage of the Taylor Grazing 


Act. of June 28, 1984 (48 Stat. 1269), and the effects of that act. on | 
indemnity Sslectionsy, By that statute the Congress initiated anew - 


policy regarding the public domain, its use and disposal, a policy ~— _ 
_ looking to the conservation of the Nation’ s natural resources, Section «= 
— L-of the act: provided for the withdrawal. from all forms: of entry 


ofall public lands within the exterior. boundaries of proposed grazing 


‘districts. In addition, in order to further the new policy and promote = 
effective administration of the Taylor Act, the President, acting under _ 
the authority. of the act of June 25, 1910 (36 Stat. 847 ), aS amended, 


issued ‘Executive Orders Nos.. 6910 and 6964. on November. 26, 19384, 
rs and February 5 5, 1989 Respectively, making general: withdrawal of all | 


gat). ad . ) OSTATE OF ARIZONA’: c6 00 ne 821 fee os 


_ November h, 1946 © 


- vacant, unreserved, and unappropriated: publie ‘inne in 94 States: o 


_ and reserving them for classification in accordance with their highest — oe 
om usefulness and for the conservation’ and development. of natural ee | 
sources, subject to existing valid rights. | 


Section 7 of the Taylor Act authorized. the Secretary to classify ; 
such lands.in- grazing districts : as. might be’ more. valuable.for.the pro- | 


duction of agricultural crops than for native grasses and forage plants. 
. and: to open them to homestead. entry,. but it made no. provision for 


the classification and restoration of the withdrawn lands for any 

other purpose. Nor was any provision anywhere made for the resto- 

| ration of Jands not withdrawn by virtue of their inclusion within 

; grazing districts but withdrawn by Executive Orders Nos. 6910 and 
6964, ‘It: resulted: that despite the Enabling Act and the Revised — 
7 ‘Statutes above quoted, permitting indemnity lands to ‘be taken for — 


-. ‘school sections lost, no indemnity land was to be obtained. The whole — a 


a public domain had been appropriated. and reserved by the withdrawals 


and could be opened only for homestead entry. See State of Arizona, 


: ioe 55 1. A249; 258 (80), and Solicitor” S opinion of any 8, 1935, a 


| BBL. D. 205. 


a This ‘anpredédénted auiaded seuid nt he allowed to. ‘continue, . - | : 
By act of June 26, 1936 (49 Stat. 1976; 43 U: S. C. see. S15f), the 


- Congress amended section 7 of the Taylor Grazing Act to permit 


the classification of withdrawn. lands suitable for uses other than — cia 
homestead entry and their restoration to the public domain for dis- 


| posal in accordance with such . classification under the appropriate 
- public- -land laws. : 7 | | 
. Among the provisions ee this amendment was one authorizing the 


_ Secretary in his diseretion to classify and open to. entry, selection, 
or location any withdrawn lands “ ‘proper for acquisition in satisfac- 


— tion of : any outstanding liew, exchange or script rights or land grant.” 


a Thereby, after ‘an.1nterval of 2- years during. which no outstanding # 
lieu rights could be satisfied, it once more became ‘possible for the - 


States | to obtain school indemnity lands but only. by following the 
pr ocedure outlined. by section 7 of the Taylor Grazing Act and the 
| Secretary’ S regulations thereunder,’ in addition to complying with © 
all the ear her laws and eer eons the ‘indemnity selection: 
applied for. ae 
It is further to be erin that under section 1, as senda ds no 0: Bib: 7 


-. ‘stantive rights whatever can be acquired by any applicant unless the 
_. ‘Secretary shall give to the lands sought the classification requested. 
| _ .Thersection expressly: provides. that the: -withdrawn lands “shall not 
fy be ee to disposition, | settlement, or r occupation until after ae 


8 The: ‘order amacune Aree jands’ was No. 6910. PIE SES Rg Ss RE 


me 7 Cire. 1858b, June 29, 1937, 43 CFR 296.1-296.13. 


_ : DECISIONS OF THE DEPARTMENT OF THE INTERIOR {59 1. D. a 


same. tees bash ssid aa Sie to entry.” This provision tésti- z - | 
fies: conclusively to the. congressional intent of 1936 that a suitable 


om classification of land should. thenceforth. be-the indispensable. condi- a 


tion’ precedent. to any disposal of any portion of the oes domain 
3 in. continental United States. | oe 
Obviously, i in view of the facts ousunted: ‘ches is no iene in ihe: 


"ot State’ s. contention that its. indemnity selections are not governed by 7 


; anything i in.the Taylor Gr azing Act. and that title to: the lands has 
~ already passed to the State. ~The lands here sought by, the State as. 


4 oy indemnity. must be classified and opened to entry by the. Secretary | 
. - before-the: selection. may be- perfected by the State and allowed by 


ic ‘the manager. ‘State. of California, Los Angeles 055141 “F”, J anuary — ae | 


15, 1948 (unreported). See 43 CFR, Cum. Supp., 270.7, aad 43 CFR ~ 


. 270. Li: ‘In the absence of clnssification and restoration. of the lands, > ot 
the: lands remain appropriated. and reserved for the purposes of the ~~ 


ae withdrawal, and the State is in the position of not having complied  % 
with the very first requirement of the Enabling Act and.the general — 

a indemnity « act, namely, that-it select unappropriated, unreserved: lands, — 
and of being nae to perfect its selection “in full conformity with — 


the act and the directions of the Secrétary.” . Wyoming: a. United ree oo 
eae States, SUPTO, ‘syllabus, at p. 490. 


| In, this case, the Secretary. has not. ane ae Tes as. proper 7 
for the State’s selection. Instead, after long consideration of the best 


use to be made of a certain area of Arizona land embracing the tracts” % 


. here sought, the Secretary decided that the lands studied should be z i 


reserved for development in. small tracts under the act of June 1, 
1938 (52 Stat. 609; 43 U.S. C.-sec, 682a),.as amended. “kecordingly, 7 
on April 15, 1946, he Secretary issued Public Land Order No. 317, 

| withdrawing hess and other lands. for that purpose, subject to exist- 
ing valid-rights.*- In: effect, therefore, the Secretary.has denied the _ 


State's s petition for an indemnity classification and has reserved. the.-° 


= . lands for classification and development as small tracts. This the - . : = 


7 Secretary had full authority to do,the State’s pending selection appli- 
- cation having given the State no rights under any law which would ee ase 


4 ‘prevent the new withdrawal from attaching. . 
~~ It-is to be noted that. by its terms Public Land Oras No. 317 takes. 


: Precedence over but does not modify the withdrawal by Executive = : 
- ‘Order: No. 6910. of November 26, 1934. It results that while the lands - 
affected remain withdrawn for development. under the Small-Tr act 


- Law, they are not subject to applications for classification under other 


op oe Jaws in accordance: with section: hom -On- the: other 7s Daud 


8 The: Secretaty ‘acted under -the Senadite of the net ‘of Tine 25, 1910 (36 ‘Stat: 847 : oe 


4380, S. C. sees. 141-148), as amended, and Brecutiye Order, No. 9337 of eciay 28 1948 . 
- @-CRR; Com. Supp, ‘p. 1274). a eee ee ee — 
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7 Sioa Opder. No. 317 be revoked or. niodified, any land alee bin 7 
it would —— subj ect. to the withdrawal ¢ of November =: 
26, 1984, ) ‘Te 
AS to the lands selected | in Phoenix 081481, it Should be nota’ that, 
the land described as T. 15 S., R. 12 E. G. &S. R. B. & M.., , Arizona, sec. 


11, Ev, has been known. during the past 60 years as valuable for its 


mineral deposits. It would, therefore, not, be subject to selection by 
| - State under the statutes above cited. 


The decision by the eas Assistant Commissioner is affirmed. 


¢. Grrarp Davition, eee | 
= Assistant Secretary. s 


- WILLIAM AHRENS: (DECEASED, CATHERINE AHRENS, "ADMINIS 


oe i E, GRAMMER, CARL i ‘BEAL, OPERATORS 


: A-24228 a | | Decided November 26, 1946 


Mineral Leasing . Act—The Alaska Oil Proviso—Waiver of Rental, 


To the extent that section 22 of the. Miner al. Leasing Act limited: ‘the discretion 


-< of the Secretary of. the. Interior to waive the rental on oil and gas leases — 


- in Alaska: to the first 5 5 years of such leases, it has been superseded by section 
. 89 of that act, which, among other. things, authorizes the Secretary to waive 
_ rental or minimum royalty on oll and gas leages whenever in his judgment 
it is necessary to do So in or der to promote development, or. an oil and gas 

| lease canoe be suecessfilly operated meget the terms provided therein. 


‘APPEAL FROM THE GENERAL LAND OFFICE? 


TL. EB ene and Carl BL Beal, operators under ihe unit ne of | 


: 2 operation. for the ‘Hubbell Dome Area, Alaska, have appealed he 7 
— 94998) from a decision by the Commissioner of the General Land 


ae Office. - In connection with their application (Anchorage 010609). Or 


secure a preference- right oil and gas lease-based on a previous oil and 

— gas lease (Anchorage. 08216), the Commissioner’s. decision made cer- | 

tain requirements, including a demand for payment of the rental for 
‘the first: year on lease, Anchorage. 610609. Separately and apart from 
. their application, the- applicants | had filed a request for waiver of | 


rentals on the new lease, but.the Commissioner took no note of the 


+ 


request in his decision. ‘The appeal requests that the rental be waived - 


: _ for the first 5 years of the preference- right lease and-asks that the 
i part of the Commissioner’ Ss decision roqueine the e payment of rental me 


be reversed. 


a 2 ifective July is, 1946, the General Land Office and the ‘Guuine Service were. abolished. : 
and their functions were transferred to the Bureau of Land ne BY Reorganiza- - 


~ tion Plan No. ace 1946 (ULF, R. 7875, 7876 ; 7776), 
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_ ~The previous ieaee was a 5-year exchange lease, on which ssteon 13. 

- of the Mineral Leasing Act (41 Stat. 487, 441; 49 Stat. 674) are me 
no rental during the first 2 years and on which the Secretary waived — 

_. the rentals for the last 8 years under section 22 of the act (41 Stat. 
487, 446; 80 U. S. C. sec. 251). The Commissioner took no cognizance — 
of the application for waiver of rental. But even if he had, he would — 
necessarily. haye denied. it:in view of existing. departmental decisions. 
See Frank Harold: J ohnsen, April 28, 1945, and A. 24904, October: 9A, 
1945 (unreported). These decisions had held that the Secretary was, 
without authority to waive the rentals on preference-right oil and gas 
leases of public lands in Alaska applied for under the act of July 29, 


1942 (56 Stat. 726; 30 U. S.C. sec. 226b), if the lessee had paid no, 


rentals for 5 years during his original lease term. That holding was 


premised on the provision of section 22 of the Minera] Leasing - Act? 
authorizing the Secretary to waive the rentals or royalties on Alaskan 
leases, but “not exceeding the first five years of any lease.” - While on 
this appeal the. appellants do not expressly raise the question, they _ 
may be regarded as in effect. asking the Secretary to overrule these 
decisions. However, the August 8, 1946, amendment to section. 39 


of the Mineral Leasing Act (60 Stat. 950, me makes it a ; 


even to consider the question. 
The request for a waiver of rental may now be ‘eomad to awoke 


ee that amendment of section 39.3 As amended, that section now 


authorizes the Secretary to waive the rental. or minimum royalty 
whenever in his judgment it is necessary to do so in order to promote 
development, or an oil and gas lease cannot be successfully operated — 


under the terms provided therein. The.section concludes: “The pro-- 


visions of this section shall apply to all. oil and gas. leases issued 
under this Act * * A 
The quoted language could hardly be had more sidlasive kad 
when related to the express purpose of the section, “encouraging the 





es ss foe the nurpone ‘of encouraging the production of petroleum products in 
Alaska the Secretary may, in his discretion, waive the payment of any rental or royalty 
not exceeding the first five years of any.lease.”” [41 Stat. 487, 446; 30 U. S. C. sec. 251.] 
~ 3“The Secretary of the Interior for the- purpose’ of encouraging the greatest ultimate 
recovery of coal, oil, or gas and in the interest of. conservation of natural resources is - 
authorized to waive, suspend, or reduce the rental, or. minimum royalty, or reduce the . 
royalty on an entire leasehold, or on any tract or portion thereof segregated for royalty 
purposes, whenever in his judgment it is necessary to do so in order to promote development, 
or whenever in his judgment the leases cannot be successfully operated under the terms — 
provided therein. In the event the Secretary of the Interior, in the interest of. conserva- 


tion, shall direct: Or: Shall assent to the suspension of. operations. and production under any , 


- Tease granted under the terms of tliis “Act, any paynient of acreage rental or of minimum 
royalty prescribed by such lease likewise shall be suspended during such period of suspen- 
sion of operations and production ; and the term of such lease shall be extended by. adding 
- any such suspension period thereto. The provisions of this section shall apply to all oil 
and gas leases issued under this Act, including those within an approved: or Prescethet ples 
for unit: or a development and operation. ” 


a. 
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er ‘greatest “aGmiate recovery. of. La oil, ” there can be little e doubt. ie | 
.that the section is intended to embrace any oil and gas. lease issued 


under the. Mineral Leasing. Act, ‘regardless of whether the lands 3 in- oe 
volved are in Alaska or in one of the States. : 
“Moreover, the application of section 39, as amended, to Moakon oil 


and gas leases accords with a long- standing policy. of. the Congress. . 


The Congress has ‘recognized that oil ‘and gas exploration in Alaska 
is beset with difficulties not usually encountered in the States. The 
transportation of equipment and machinery to Alaska entails a sub- - 
stantial cost: which 3 is further enhanced by the often intricate problem - 
of moving the machinery and equipment from the coast to the exact 
spot where the exploration is to be conducted. . Complicating all of © 
this is the factor of the weather, which not infrequently restricts 


Ee ‘Alaskan drilling operations.to a: relatively short. period in each year. - 


In an.apparent effort to lighten these burdens of the Alaskan oul 


"and gas lessee, section 22 of the original Mineral Leasing Act, supra, — 


‘permitted the waiver of rentals during not more than the first 5-years — 


of any Alaskan lease, when no waiver was accorded to lessees of oil 


lands inthe States. Now section 39 not only provides for the waiver 


of rentals on leases, but without limitation as to time, and this new . 


provision obviously is applicable at the very minimum to leases of 


- lands. in the States..- To’ continue to hold, however, that section 22. 


os now bars Alaskan lessees from obtaining the full benefits of section 


39, as amended, would defeat the general purpose of the Congress in 
enacting the 1946 amendments to the Mineral Leasing Act and the — 
expressed purpose of section 39, as amended. More, for no apparent | 


. yeason, it would place the Alaskan lessee at a competitive disadvantage — 


as compared with lessees in the States when in fact, as Congress has — 
long recognized, if anything the Alaskan lessee is entitled to more 
favorable treatment. Such a construction would be unreasonable and 
unjust and should be avoided. C f. Sorrells v. United. States, 287 
U.S. 485 (1932), and cases cited. Accordingly, in. the absence of 
any indication that Congress intended to reverse its policy of 25 years’ 
standing with respect to Alaskan lessees, and there is none, we hold - 
that section 39, as. amended, a ee section 22 ee es 
to waivers of conta aS, | 

- Whether a Walver should be: granted i in the ‘nanediats case is-a | 
ceon to be determined by. testing the effects of the requested Se 
against the criteria of section 39 and the requirements of the regula- 
- tions issued ‘thereunder (43 Code of Federal Regulations 191.25). 

-'The decision of the Commissioner is modified, and the case is re- 
manded to the Bureau of Land Management which will afford the - 
7 applicants a an. opportunity to furnish information i in “support of their 
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| application ace section 39 ot aie Mineral Leasing Act, as samiended: : 


a suprasand. the pertinent regulations (43: CFR 191: 25). “On the basis 


| of the information furnished, if any, together with all other relevant: | 
information in the file of this case, the Bureau will dispose of the 
| application for waiver of rental in accordance with this decision. on 


Osean L. (Coa. _ 2, | 
| bccn ppt _ 


> EQUITY OIL COMPANY, “UTAR SOUTHERN OIL. COMPANY, 
. _ THE CALIFORNIA COMPANY a 


= on . _ | Deciiled December Q, 1946 - 
"Mineral Leasing Act—0Oil and Gas Leases—Acreage Charges, 


In computing the acreage to be charged against the holder of operating rights 
limited to deep sands underlying an oil and gas lease, the Department will 
not consider the sands, horizons, or the depth or cubie content of the interest 

_ embraced but. will oe only to the areal extent of such deep sands. 


APPEAL FROM THE GENERAL LAND OFFICE * = 


‘The Equity Oil Company and Utah Southern Oil Company held in 
equal, undivided shares all of the operating rights in oil and gas - 


leases, Denver 032703 (a) and (b), 033720, and 082675-044860, sub- 


ject to royalty obligations to the lessees in the amounts of 214 and re 
percent. By an operating agreement dated July 8, 1943, approved 
_by the Department on April 29, 1944, the two companies ponecied to 
The California Company 78 percent of their operating rights in sands 
below 2,500 feet. They retained a 22 percent interest in these deep 
sands and all of their rights in sands above that level. 

On January 24 and June 23, 1945, in response to inquiries from 
the attorneys for The. California Company as to the manner of | 
charging acreage to the Company, the Commissioner of the General | 
Land Office ruled that no division of the acreage charge would be 
‘made on the basis of a horizontal division of interest, that in this 
instance The California Company would. be charged wih 78 percent 


_ of 9714 percent of the total acreage in certain of. the leases. and with — 


8 pert Pt 924% a of the total interest in the other ie re 


-4 There is no queatlon’ ioe of the retroactive: application of section 39 sinice, under. dae 
‘pareaen tal instructions -of July 8, 1946, any preference- right lease which may be 


.. issued. in’ this. ease will be dated as of the first of the month Snowing. its execution by a = 
the Department. © 


1fffective J uly 16, 1946, the. ‘General Land Office and the Grazing Seeties were — 
abolished and their functions were transferred to the Bureau of Land ieee by 
‘Reorganization Plan No. 3 of 1946 (11 F. R. T8376, 7876; 7776). 
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gardless of the fact that the Company’s interest in all of the ieee _ 


_ is limited to sands below the 2,500-foot level. The Company appealed. 
For purposes of discussion, the rights of others in these leases 
may be ignored and the situation treated as though The California 
_ Company held the total operating rights in the deep sands and its 
--assignors the total rights in the shallow sands. The California | 
Company contends that this arrangement operates to divide each, 

leased area into two portions and that in computing the acreage 
_ charged to it under section 27 of the Mineral Leasing Act (41 Stat. 
487, as amended; 30 U. S. C. sec. 181 e¢ seg.), the total leased acreage - 
should first be divided } in half (shallow sands and deep sands) and 


then the acreage of The California Company computed upon only mt 
one-half of the total leased area.. The Company points out that 


heretofore where the Government has issued leases for an area of 7 
_ only 2,560 acres to one person on one structure, a subsequent vertical. 
division of the acreage into two equal parts. between two persons 
has resulted in a charge of only 1,280 acres to each person. ‘Where the 
same tract is divided horizontally, as in this.case, The California 
Company contends that the same rule of computation should apply... 
- In support of this contention, it points out that failure to divide the 
acreage charge as between the holder of the upper and of the lower 
sands would result in charging each with holding 2,560 acres, or a total 
charge of 5,120 acres'in an instance. where the Governinent has leased 
not more than 2,560 acres. Essentially, the Company seeks to have 
its acreage charge measured by dividing the areal extent in terms of 
acres which it controls in one sand or horizon, by the total number 
of known sands or horizons into which the lease has been split by 
operating agreements. 


‘But in measuring and delimiting the extent of the interest of any 


person in an oil and gas lease, the Mineral Leasing Act has always 
referred to acreage, without regard for “sands” or “horizons.”? And, 
in keeping with the terms of the act, the Department has never com- 
puted acreage charges upon the basis of “sands” or “horizons,” nor 
has it ever had regard for the depth or cubic content of the interest: 
embraced. Numerous amendments to the act have given no indica- 


tion that the Congress has desired that the Department consider sands» 


or horizons for the purposes of such computation. 8 Indeed, the fact. 


2The act originally fixed limitations. as to each ‘Tease. by setercice to acreage and’ 
then limited the number of leases in which. a person might have an interest within the 
geologic structure of a single producing: oit and gas field and within a single State (41 


Stat. 448). Later amendments eliminated consideration of the number of leases in. — 


which one person might have an interest and fixed the limitation solely by reference to. 
interests in acreage within the “geologic. structure of a producing oil and gas field and 
within a single State. . (44 Stat. 373; 46 Stat. L008 46 Stat. 1524 ; ue lacie 950, Boe, . 
“sec. 6.) * 

.& See, @ 2, the amendments cited in fostute x 


PeUesU eee 25 





328 DECISIONS OF THE DEPARTMENT or THE INTERIOR 189 1. D: 


is that over a agen of more than 25 years, the Cone has j in ens 
acquiesced in the conclusion of the Department that sands or horizons 
are not to be considered in the computation of. acreage charges; such 
~ acquiescence may be taken as recognition of the correctness of ae . 
: Depar tment’s procedures i in this respect.* 
The purpose of measuring and limiting the acreage had by a person 
or: other entity, of course, is to prevent tendencies toward monopoly 
in the production of oil and gas. If the contentions of the appellant 
were to be adopted, the salutary result contemplated by the statutory . 
limitation of acreage could be readily avoided, and a. ‘single lessee, _ 
by adroit division of his interest upon horizontal planes, could under- 
take the control of a vast area of a particularly rich sand. This was 


. not contemplated by the statute. The act contemplates that within 


_-a single State no person shall have an interest in the oil'and gas under- 

lying more than 15,860 acres.> It is true, as the Company suggests, 
that this may give to some lessees the nil of oil-bearing sands at ° 
~ several levels. But, however deep one may drill, however many the ~ 


productive sands he may penetrate and develop, he is unable under 


the statute to monopolize any sand which extends horizontally beyond 
the perpendicular extension of the boundaries of one or more tracts 


totaling 15,860 acres in one State. Recognition of the intendment 


of the rule is persuasive that the contention of the Company be re- 
jected.. Cf. Producers and fefiners el et a 53 I. ‘D. 155 


(1980). 
The decision of the Coramisnenses is affirmed. - 


C. Grarp Davinsow, a 
| Assistant Secretary. : 


- ADMINISTRATION OF INDIAN TRIBAL AND INDIVIDUAL LANDS 
THROUGH LEASING CLERK EMPLOYED BY TRIBAL LAND 
"ENTERPRISE 7 | 


qe and Permits—Crazing and Farming Te; aid Permits—Delega- 
‘tion of Ministerial Functions to Indian Tribes as Instrumentalities of 
the United States—Provision for Tribal Enterprises under Annual 
Appropriation Act—Authority of Tribal Leasing Clerk—Construction 
of section 3679 of the Revised Statutes (Now- 81 U. S. ©. sec. 665). 


¥ An Indian tribe, whether incorporated or unincorporated, may take over, 
. through a tribal leasing clerk, the. clerical and ministerial details involved 
~ in the. Acnaniey of tribal and individual lands. - | a 


4 Cf. Norwegian Nitrogen Products Company v. United States, 288 U. S. 294, 818-315. pig 


(1988). 
* Section 27, supra, as amended (60 Stat. 950, 954, ‘Sec. 6). 
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The seal ang ministerial details which would ee involved. in the degane : 
and permitting ‘of Indian lands are not prescribed by most of the leasing: 
statutes. ‘To the extent that they are prescribed, they may nevertheless: : 


. be delegated to an Indian tribe, which for this purpose may be regarded = 


. as an instrumentality of the United States. The express statutory: power a 
of the Secretary of the Interior to establish tribal enterprises under’: ap 
propriate regulations, which exists under the annual Appropriation’ Act, un 
further supports such delegation. ee eae 
Insofar as the Department has a function to perform in connection: ‘with ‘the. 
leasing and permitting of Indian lands, the indirect benefit to the. Depart- . 
ment from the activities of the tribal leasing clerk would not contravene | 
section 3679 of the Revised Statutes, as amended by the act_of-February 
24; 1906. (34 Stat. 27; 48; 31 U. 8. C. sec. 665), which provides. that. officers: 
of the. Gover nment ena) not accept voluntary services. 


Dnoescm 6 1946. 


- To: THE Coatatsstoninr ¢ OF ioe AFFAIRS. Cee sae 
In connection with the attached application®™ of the Fo ort ae | 

inden Community for a loan of revolving credit funds in the amount | 

of $995, 000, of which $125, 000 are to be devoted to the establishment x 


and operation of a tribal land purchase enterprise, you have requested’ . 


the opinion of this office onthe question. whether this Indian tribe, 


through a tribal leasing clerk, may take over the clerical work in- 7 aa 
volved in the leasing af individual and tribal lands, and the assess-""” - 
- ment of fees for the performance of this work. The leasing: fees would) 
eventually be deposited locally to the credit of the land enterprise, : 
a and would be used to meet its expenses, = 
| _ Apparently. the money needed to-pay the salary of the tribal leasini a. 


clerk is to be provided initially by using $1,800 of tribal industrial 
~ assistance funds now: on deposit in the United States Treasury. It. 
is stated in the detailed plan of operation of the tribal land enterprise: 


“The $1,800 received from Tribal Industrial Assistance funds will - : 


be repaid to.an appropriate tribal account” (p. 7 =p lt. seems. that. ; 


once the $1,800 has been repaid to this account from leasing fees, all _ 


further. deposits would be made in “the Fort Belknap Indian Com- 


- munity tribal account at Fort Belknap Agency” (p.7).. The schedule - | 
_ of fees would coincide “with those now authorized 1 in the Secretary of — 
bi: the Interior’s regulations. ‘i oe 4 
~ What precisely is meant by the “clerical” work to. be ond by. ee oo 


iribal leasing clerk is not entirely clear from the plan: Would the © 


leasing clerk merely prepare the papers and attend to other details? ~ 


Or would he also execute the lease on behalf of the lessor, whether - 
an individual « or the tribe? In a teletype GSA gator October: 10 > : 


*The application refereed to may be found in the files of the Bureau of Indian Affairs. 


7g | ee ? 
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¢ 


however, the information has been supplied: that the. cere would 
— continue to be. leased in accordance with. the grazing and leasing 
regulations, which require approval of any lease by some officer of — 
_ the Department. “Thus, the tribal clerk would perform only the task 
"as of: ‘preparing | the papers and attending to other details. — . 
‘T shall: first consider the question of the authority to employ tribal 
| industrial assistance funds in the United States Treasury to pay the 
7 salary: ‘of the tribal leasing clerk in the initial stage of the operation. 
vof the: ‘enterprise. Since 1945, the annual. Appropriation Act has 
carried.’ a, provision making tribal funds available in tribal enter-— 
- prisesy in accordance with the Revolving Credit Regulations, whether 
or not the tribal. enterprises. are conducted by tribes that have organ-_ 
ized and incorporated under the Indian Reorganization Act. In| 
practical terms this has meant that revenues derived from enterprises’ 
operated with tribal funds advanced to unincorporated tribes need — 


no longer be covered into the Treasury, but may be used as a revolv- 


ing fund, as when advances are made to incorporated tribes. ‘Thus 


~. the current, Appropriation. Act (60 Stat. 348, 362) provides : 


kOe That: funds available under this. paragraph [i. e., tribal industrial : 
_agsistance funds] may be used for the establishment and operation of. tribal 
' enterprises when proposed by. Indian tribes and approved under regulations pre- - 
_ Scribed by the Secretary : Provided further, That enterprises operated under the 


ed . authority contained in the foregoing proviso shall be governed by the regulations 


s ‘established for the making of loans from Naas ene loan fund authorized by | 
“the Act of June 18, 1984 (25 U. 8. C. 470) eur - . 
7 This provision makes no distinction between saninictvanve and. 
other expenses in the conduct of a tribal enterprise. It would also 
seem to be immaterial that, the tribal leasing clerk would assist in 
— leasing individual as well as tribal lands, if he is otherwise authorized _ 
todo so. . Presumably each individual } owner would normally give his 
consent to the leasing of his land in this manner and would thus en- 


Pass trust managerial functions to the enterprise. The enterprise, how- 


ever, would.be no less tribal in character because it would involve par- 

ticipation in the management of individual lands. _ 

__- ‘Thus, there would seem to be nothing in the provision’ of the current, 
o Appropriation Act upon the subject which would prevent 1 the advance 
- of tribal funds to pay the salary of the tribal leasing clerk in the initial 

. phase of the operation of the enterprise. It is necessary, however, to 

- consider also the effect of the act of March 1, 1933 (47 Stat. 1417; 25. 
U.S. C. sec. 413), which provides: | a _ | 

That. tie Secretary of the Interior is her a datiotized: in his discretion, and 

under. such rules and regulations as he may prescribe, to collect reasonable fees to 

% cover the cost of any and all work performed for Indian tribes or for individual © 


| I ndians,: to be paid by vendees, lessees, or assignees, or deducted from. the proceeds. 
: of sale, leases, or other sources of revenue: Provided; That one. > amounts so col- . 


eo 
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_ Iected shall be covered into the Treasur yas miscellaneous riceipls, except when — ag 
_+ the expenses of. the work are paid from Indian tribal funds, | in which event they 


shall be credited to such funds. 


This act. does not in itself prevent a tribal body or any schon ree 2, 
from collecting leasing fees, nor does it even require the Secretary to — 
~ collect fees for the performance of work in connection with the man- 


agement of Indian resources. The legislative history of the act, which re 


may be gathered from Senate Report 1204, 72d cone: us 2d sess.. (1938) a 
shows that it had two purposes: = 


1. ‘To amend the act of F ebruary 14, 1920 o Stat 408, 415) which - 7 


‘made the collection of fees mandatory. | 

2. To require fees for work paid : for from. Indian tribal funds to be 
‘credited to such funds. 

Any possible conflict between this statute and oe provision. of the 
current Appropriation Act would seem to be avoided. by that feature 
of the plan for the tribal enterprise which calls for. the- deposit. of 
- leasing fees in the local tribal treasury only after the amount of the 
advance has been repaid into-the United States Treasury. ‘The neces- | 
sity for such repayment, however, will undoubtedly hamper the oper- 
ation of the leasing program, and render more difficult the problem of | 
meeting the salary of the leasing clerk. Ishould point out, therefore, . 
that consideration should be given to the possibility of eliminating 
the immediate repayment of the advance of tribal industrial assistance 
funds into the United States Treasury. In a memorandum of. Decem- 


ber 4, 1944, this office held that the provision of the 1942 Appropria- A 


tion’ Ree (55 Stat. 303, 316), which required the repayment into the 
United States Treasury of the revenues derived from the operations of © 
the Navajo sawmill, was in effect superseded by the provision of the 
-1945- Appropriation Act with reference to the advance of tribal in- 
~ dustrial assistance funds to tribal enterprises, which. did not require. 
such repayment. While there is a general rule of statutory construc- - 


tion to the effect that a special statute will not be presumed, to be. 
superseded by one of general operation, the rule yields to evidence of: a A ug 
contrary. intention, and such evidence was found in the legislative his- 


oo tory of the 1945. Appropriation Act, which clearly showed that it was 


the intention to establish a uniform system in the use of tribal indus- - 
— trial assistance funds in tribal enterprises. This reasoning would. 


seem to be wholly applicable to the construction of the act of March 1, — 


1933. The amounts collected in fees would not have to be repaid at | 


once into the United States Treasury but could be retained to "ete the 

| salary of the tribal leasing clerk... __ 

| It has also been objected that: the tribal ane aise could not par- 
~ ticipate in the leasing. of tribal or individual lands because hé would _ 
- be performing a Government function. ae as the tribal: lands we a4 
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; concerned, this > view is s obviously untenable. An incorporated tribe, . 
such as. the Fort Belknap Indian Community, clearly hag authority to 
lease such lands, and therefore may employ a tribal leasing clerk. 
- Section 1 of its charter declares that one of the purposes for which the | 
corporation has been formed is “to provide for the proper exercise by 
the Community of various functions heretofore performed by the De- ' 
partment. of the Interior.” Section 5 (b) of the charter contains the 
. provision authorized by section 17 of the Indian Reorganization Act 
(48 Stat. 988; 25 U.S. C. sec. 477), which confers upon the Community 
“the power to purchase, take by gift, or bequest, or otherwise, own, 
hold, manage, operate, and dispose of property of every description, | 
real and personal,” except that no sale, mortgage, or lease for a period - 
exceeding 10 years. ay be made. While: subdivision (b) (2) of the © 
‘same section subjects leases to the approval of the Seer etary of the 
“Interior, this limitation i is derived from the charter itself, and may be 
terminated at any time by the Secretary of the Interior upon the re- 
quest. of the Community Council and upon submission of the question 
of termination to the members of the Community, or by a two-thirds 


-vote of the Community even over the obj ection of the Secretary of the 


“Interior. (Charter, sec. 6.) It was the purpose of the charter to vest 
the administration of tribal proper ty in the Community Council; the 
requirement, of Secretarial approval in certain cases was intended only 
as a temporary safeguard; and the mere existence. of this provision 
~ does not render the leasing process a governmental’ function which 
-may be performed only by civil-service employees. (See memoran- 
dum of Acting Solicitor Kirgis to Commissioner of Indian Affairs, 
dated May 22, “1937. ) I assume that the leases will still be approved 
_ by the Community Council and the Secretary of the Interior, as re- 
quired by the Community charter. There is no reason, however, why — 
the details of the transaction may not be entrusted to the tribal leas- 
cing clerk. © : 
AL somewhat more difficult, ee is ects Woweree by the 
| participation of the tribal leasing clerk in-the leasing of individual | 
*Jands. The charter of the Fort Belknap Indian Community does: not” 
_ Sxpressly enlarge in any way the powers of the Community Council 


in dealing with lands which are: individually owned. | It must be de- 


~ termined, therefore, whether the activities of the tribal leasing. clerk i 
would be in harmony with the provisions of Federal law governing: 
the leasing of individual lands. I need consider only the provisions 


_ governing the leasing’ of individual lands for farming and grazing 


purposes. No other types of lease would: presumably be made in con: 
—. nection with the operations of the tribal land enterprise. ‘The indi- — 
~ vidual lands involved would be lands allotted under the act of March ~ | 
iy co ees Stat. ote or poms lands Dosh eta to the i 
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° provisions of the Indian Reorganization Act. In either case, the _ 
lands would be held under trust patents. 7 ae 
The statutes authorizing leases differ in many respects, The stat- 
utes which would have a bearing on farming and grazing leases are 
the acts of March 8, 1921 (41 Stat. 1232; 25 U. S. C. sec. 393), May 18, 
- 1916 (39 Stat. 198; 25 U.S. C. sec. 394), May 31, 1900 (31 Stat. 229; 
. 25 U.S. C. sec. 395), June 25, 1910 (36 Stat. 856; 25 U.S. C. sec. 408). 


The authority to lease ander each of these. statutes varies in one or 


more respects: the circumstances under which the lands may be — 

_ leased; the type of lands that may be leased; the purpose for which the 

_ lands may be leased ; the length of the term of the lease; the making of 

the lease; and finally the approval of thé lease. The making and | 
approval of the lease are particularly significant factors in connection 


_ with the present problem, and the most general, and hence important,  - i‘ 


statutes are the acts of June 25, 1910, and March 3, 1921. Under 


the latter, restricted allotments may be lensed for fanning orgrazing 


purposes by the allottee or his heirs subject to.the approval of the 


- Superintendent under such rules and regulations as the Secretary of hs 


the Interior may prescribe, while under the former allotted lands — 
held in trust may be leased by the allottee for any purpose in con- 


formity with such rules and regulations as the Secretary of the : Coaies 


~ Interior may prescribe, - There is no express statutory authority for 


: leasing lands purchased for individual Indians pursuant tothe Indian. | 
| Reorganization Act, but, it is not clear whether enero’ is any intention aie 


to lease such lands. 


This Department has held that a. trust of cestriciad Indian funds aw 


whereby a commercial trust. company would take over the manage- 


-tnent of the trust estate could not be created even with the approval 


of the Secretary of the Interior who had control of the restricted = - 


_ funds (Op. Sol. M. 25258, approved June 26, 1929). The Attorney 
General came to the same conclusion i in an opinion dated. October 5, _ 
1929 (36 Op. Atty. Gen. 98). These opinions seem to rest upon the | 


7 theory that the control of restricted funds is a. Government function. — a 


_ which. the Secretary could not delegate to agencies outside of his 
Department i in the absence of express statutory authority even though | 


he might remove altogether the restrictions upon the funds. The ee a 


canon against the delegation of legistative authority-to nongovern- 
_ Inental agencies, which was enunciated by the. Supreme. Court: in 
Schechter Corp. v. United States, 295 U. S. 495, 587 (1985), has been 
repeated by the Court in Carter v. Carter Coal Co. , 298 U. S. 238, 310 | 


(1986), although it has not been applied in subsequent cases such aS 


_ Sunshine Coal Co. v. Adkins, 310 U. S: 381, 399° (1940) ; Currin v.. ) 
| Wallace, 306 U. 5. i, 1 (1989), or x aleus v. United ies a S. 414, oe 
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494 aay. where the question was . essentially ities Cones | 
could make the execution of a statutory scheme dependent upon some 
action by a private group. A fortiori, if'a legislative body may not 
delegate its legislative functions to an outside agency, an adminis- 
trative body may not thus rid itself of si a responsibility 
imposed by statute. | 
A. proposal to “delegate” to the Southern Ute Tribal Council the 
Department’s authority under the act of March 1, 1933, supra, to— 
charge fees to cover the cost of preparing tribal grazing permits was 
considered in a memorandum of this office dated March 28, 1939. It 
was suggested that the delegation could be made under section 2 of 


Article V of the Southern Ute constitution, which provided that the. 


_ Tribal Council might exercise “such further powers as may be dele- 

gated to the Southern Ute Tribe by the Secretary of the Interior.” . It 
was pointed out that since the council had authority itself to issue the 
permits, it could undoubtedly charge fees to cover the cost of the work. 
There was thus no real problem of delegation. Doubt was, however, 
- expressed that the Secretary could delegate his power to charge fees’. 
under the act-of March 1, 1983, in a case in which the coer of dis- 
position was vested in hin 

These opinions are perhaps the — of the - view sepieseds in your 
office that “tribal employees cannot assist-in transcribing leases and 
_ permits, posting accounts, etc., which tasks are supposed to be Govern- 
ment functions to be performed by civil service employees only.” | 
This view may be considered in the ae of various | alternative 
theories. | : | | 

In the first place, the ise statutes a0 not’ impose any particular 
ministerial requirements. — The authority to lease restricted lands, 
whether held in trust or subject to restrictions against alienation,-is 
granted actually to the allottees or their heirs. Presumably they will 


34 “normally consent to the making of the leases and the payment of the 


leasing fees. While the authority to lease is subject to a regulatory. 
power in the Secretary, and in the case of restricted allotments the 
approval of the Superintendent is expressly required, it does not neces- — 


sarily follow that every step in a leasing transaction must be regarded 


as a Government operation. Since the plan for the Fort Belknap 
tribal land enterprise contemplates that whatever approval is required _ 
by the statutes or regulations will be given by the appropriate officers — 
of the Federal Governmént, there would seem to be no serious prob- - 


— lem of delegation of Govoranent authority to any “outside agency.” 


Certainly: there would be no delegation of any discretionary duty of — 
the Government officers in leasing allotted lands. The tribal clerk 
would perform purely ministerial duties in connection with the leasing 
_ of such lands which hitherto have been performed by a Government 
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‘clerk i in sunt with the existing regulations. * But the statutes 
themselves do not require the transcribing of leases or the posting of 


accounts any more than they prescribe that the Secretary shall manu- . 


facture his own paper, typewriters, and ink. The performance of 
“Government functions” becomes involved in mysticism if-it is con- 
tended that statutory requirements are violated when an “outside 
agency’ ’ performs purely mechanical or ministerial acts. . 
Moreover, if the allottee may lease the land, he may himself pr epare : 
the lease and attend to other details.. He is required only to submit 
the lease to the proper Government officer, who is usually the Super- : 
intendent. What the allottee may do for himself, he may do through 
the tribal leasing clerk. Even the posting of accounts is not a nec- 
essary and integral part of a statutory scheme. Section 4 of the act 
of June 25, 1910, supra, does provide that the proceeds of any lease 
~ “shall be ipaid to the allottee or his heirs, or expended for his or their 
benefit, in.the discretion of the Secretary of the Interior. >" But the — 
Secretary may and in fact had allowed competent allottees at least. 
te collect and retain the rentals, ¢ as well as to sir their own leases 
(25 CFR.A714). 44 es 
_ ‘The leasing of inherited allotments resents a more difficult srk 
lem. The act of July 8, 1940 (54 Stat. 745; 25 0. S. ©. sec. 380), 
_. provides that restricted allotments of: decuaed Indians may be leased 
‘by reservation. superintendents, subject to departmental regulation, 
when the heirs or devisees have not been determined, or if determined, » 
they are not making use of the lands, and have failed to agree upon _ 
a lease during a 3 months’ period.. The. proceeds are required to be 
‘eredited to the estates or accounts of those entitled thereto. Under 
this statute, the power of disposition is undoubtedly vested in a Gov-— 
ernment officer and the occasion for its exercise is of frequent occur- 
rence. The inability to secure adequate consent may exist also in 
the case of incompetent allottees or heirs. The mechanical details 
of leasing such lands are, however, not prescribed by the statutes, and 


the approval required by the statute or regulations would in any event 


be given. Sinée it is concluded below that a tribal leasing clerk would — 
~~ not be an outside agency, such cases, too, would not seem to present 
an insuperable obstacle. It is not clear from the plan, however, just: 


how the proceeds would be handled i in such ¢ cases by the tribal se - e! 


clerk. 


No bar to the ae scheme would seem to be interposed by sec- 


- tion 3679 of the Revised Statutes, as amended by the act of February | 
27,1906 (34 Stat. 27, 48; 31 U.S. C. sec. 665), which provides: “Nor 
shall any department or any officer. of the Government accept volun- 


tary service for the Government * * #9 Tt may be argued that _ 


even though the services are not required by the statutes, and are not 
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therefore “governmental” in nature, the Department would be taking 

advantage of the services in performing the necessary function of 
review or approval. This indirect benefit, however, would not seem 
tc contravene the statute. Moreover, the Attorney General has held — 
(30 Op. Atty. Gen. 51, 55) that “the evil at which Congress was aim- 
Ing was not appointment or employment for authorized services with- 
out compensation, but the acceptance of unauthorized services not — 


- intended or’ agreed to be gratuitous and therefore likely to afford a 


basis for a future claim upon Congress.” In any event, the statute 
-. would not have the effect of invalidating any lease in connection with 2 
which ‘ ‘voluntary” services had been accepted. : | 

The problem thus far has been discussed upon the deeraeton mre 
a government of an Indian tribe is vis-A-vis the Federal Government, 
an “outside agency.” - Actually, an Indian tribal government can 


hardly be regarded in the same way as a private commercial trust . | 


_ company. It has been held that Indian tribes may impose on Indian. 
Service employees the duty of enforcing the laws and ordinances: of 
the tribe. See Cohen, “Handbook of Federal Indian Law,” pp. 149- 
150. While these cases involved permit laws of one or the other 
of the Five Civilized Tribes in Oklahoma, and hence the application. | 

of the Curtis Act, the courts seem to have recognized the possibility 
of delegation upon general principles. So, too, the Department has 

held that an incorporated Indian tribe may delegate to an Indian’ 

Service employee the performance of ministerial functions in the 
preparation and execution of a lease. The Department has also as- 

sumed in a letter dated April 17, 1945, to the Superintendent of the 

- Flathead Agency that an Indian tribal government is a “municipality” 
in the sense in which the term is employed in section 1 of the act of 
March 3, 1917 (39 Stat. 1106; 5 U. S. C. sec. 66), so that an Indian 
tribal: government could epateibute to the salary of an Indian Service 
employee without violating the prohibition of the statute. Con- 
versely, it has been recognized in at least one instance by statute that 
the Secretary of the Interior might give to the proper authority of a 
tribe the direction of persons employed by the Government in their 

behalf. (See Rev. Stat. sec. 2072, now 25.U. S. C. sec. 48.) While _ 
this statute would not afford the basis for the solution of the present — 

problem, since the leasing clerk would not be a Government employee 

— untess he continued to be paid from eratuity or tribal funds, the ‘pos- 
sibility of making such a delegation without endangering | vital gov-_ 

| ernmental interests would seem to be apparent. In fact, the Depart- 
ment, even in the absence of express statutory provision, has generally | 


a 4 assumed that it may delegate to an Indian tribal government the “sole” | 
-_ power, a to section. 5. of the act of a 15, 1876 ‘i 19 Stat. - 


oe 
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9005 Of U. 8. C. sec. 261), to appoint traders to the pee ies a oo. 
Tndion tribal courts may be regarded as disciplinary agencies of the 
_. Department, rather than as agencies of the tribes, then it-may be said . 


* that the Department. has frequently delegated its authority to. par- 


oe ‘ticular. tribal courts. Indeed, the constitutions adopted by. tribes © 


~ under the Indian Reorganization Act generally contain a standard 
clause providing that the governing body of the tribe may - exercise _ 
_ such powers as may in the future be delegated to it by the Secretary. of © 
-. the Interior. While ‘this provision does not, of course, determine the 
--extent of permissible’ delegation, it 1S. evidence of the: expectation of 


‘et making such delegations. ~ 
It must be apparent that in:their qolations ah ads eee the Fed: a 


‘er ‘al Government and an Indian tribe do not regard each other as alien 


_ sovereignties... Power has flowed’ in both directions, and this could. _ 


have occurred only if it be assumed. that an Indian tribal government. 


may in fact be regarded as an instrumentality of the. United: States. ee 


_ See Cohen, “Handbook of Federal Indian Law,” pp. 275-276, and 
- authorities there-cited.. The tribés are dependent upon the United 


_. States and the United States owes to:them not only the duty of pro- — 
_ tection but also the services of civilization. . There. would seem tobe. 
_ ho better qneans of promoting. this eivilizing process. than by. encour-- < 


aging to the greatest possible extent, consistent with statutory provi- 


. sions, the management by the tribes themselves of their own resources: 


> Certainly there neéd be little hesitancy 1 in concluding that, at least, so 


long as the Department. retains general control of the leasing process, as : 
ait may delegate to a tribal government, its purely ministerial. aspects, 
_ This eohelusion may be accepted the more readily in view.of.the fact... _ 


cee that the functions would be performed in connection. ‘with: the opera- 3 


tions of a tribal enterprise, which the. Secretary has been: given: ‘express : ; E . 
_ statutory: ‘authority to. establish. . It is not: unreasonable, to*suppose — 
| ‘that’ this. express statwtory permission enlarges the: scope of the Secre- 


- tary’ S power, especially. since he also possesses a, general rule- -making 
power in this connection. Tf the Secretary i is convinced that. greater 


| "4, efficiency’ or economy would be produced i in the management of a.tribal — 
_ land enterprise by. permitting it also to assist in the leasing of. indi-. 


vidual lands; his statutory authority to regulate the een ene should 
‘ enable him to produce this desirable result.- Z 

_ While the question presented. has been mae ond by. the: leas. for 
the Fort Belknap Tribal Land Enterprise, it is the desire of your 


- office that it be considered also with reference to the. powers ofan | a 
unincorporated tribe. While the powers of disposition. of tribal-re: 
sources possessed -by an_ unincorporated tribe are less extensive than - 


ue those of an incorporated tribe, this s factor. would himit. oe the | 


' 33889 | "DECISIONS oF THE DEPARTMENT OF THE INTERIOR [59 LD. 


eu extent of tribal larids subj ect to leasing. The act of February 28. 1891 
(26 Stat. 795; 25 U. S.C. sec. 897 ), permits tribal grazing leases only 


eh when lands are occupied by Indians “who have bought and paid for the 


same,” including lands. held by aboriginal occupancy recognized. by 


' treaty or some form of agreement. The act of August 15, 1894 (28 7 


— Stat:805; 25 U.S. C. sec. 402), permits only the leasing of the “surplus 
7 lands: of any tribe” for farming purposes. Both statutes provide, 
however, that the leases may be made by the councils of the tribes: 


As was ad in White Bear v. Barth, 61 Mont. $22,203 Pac. 517 ( 1921), 7 
in referring to the statute authorizing tribal grazing leases, “From the ~_- 
language of this statute it appears reasonably certain that it was the: 
legislative purpose to confer primary authority upon the Indians, —_ 
. and that the determination of the council should be conclusive upon — 


- the government, at least in the absence of any evidence of fraud or 
| undue influence. ‘The 1891 act provides for the approval of any lease — 
by the Secretary of the Interior, while the 1894 act provides that the 


f leases may be made “under the same. rules and re ulations” as in the 
Ly 1 


case of leases for grazing purposes. The act of July 3, 1926 (44 Stat. 
894;.95 U. S. C. sec, 402a), provides that the. “unallotted irrigable | 
| lands: on any Indian reservation may be leased for farming purposes” 
- with.the consent: of the’ governing body of. the tribe under such rules 
and regulations. as the Secretary of the Interior may: presgribe. - 
“Since an-unincorporated tribe may no less be‘an instrumentality of 


: the United’ States than an incorporated tribe, and may establish _ 


_ tribal enterprises upon the same basis as an incorporated tribe, there 


. 2 ‘would. seem to. be no objection to. the performance by the leasing ~ 
Pe ae clerk of purely. ministerial functions in the leasing of tribal lands, or 
$0" retaining: the leasing: fees. in. the tribal enterprise. The views ex-— 


| pressed with reference: to allotted lands: ‘are equally applicable to an — 


ae unincorporated tribe, since the powers of even an incorporated. tribe a 


_ inthe management of such lands are no greater. | te: 
While I am of the | opinion that a tribal least clerk may Stale c over a 
the ministerial duties in connection with the leasing of tribal: and - 
individual lands, whether or not the tribe is incorporated, it seems to 

me that. the details of his activities and of the plan for the operation of 
the tribal land enterprise as a whole are lacking in clarity, despite 
the additional information that has been secured by this office since 


the documents were submitted. It is, for instance, not clear just how | 


- the tribal leasing clerk will function in relation to nonconsenting and 
incompetent owners. The form in which consent to the leasing of 
lands will be given: by individual owners is also obscure. It is pro- 
vided, for instance, in paragraph 4, page 8, of the Detailed Plan of 


a Operation that a landowner shall have a ee of ‘appeal from the 


| decision of a an | appraisal board. Does uals mean that he has agreed 


_ 


ace , } 
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in advance to abide by dhe appraisal? It j is not. even ‘eatiely clear = 
from the detailed plan of operation that the leasing of individually 
owned lands would necessarily be involved in the conduct of the pro- = > 
posed Fort Belknap Tribal Land Enterprise. At page 27 of exhibit. = 
‘Hof the loan application it is stated: “Only land purchased or other- 4 
wise acquired by this enterprise will be included in the enterprise.” 


The purchased land would, of course, become tribal land. . 7 
~The present regulations governing the issuance.of. grazing permits , 
and the leasing of tribal and allotted lands,were designed to govern | 


- the activities of Government . employees acting under the. general mee 
ae supervision of the Department. Tn view of the substitution of tribal. 
leasing clerks for Government leasing clerks, it’ would seem to be 


necessary, however, that further consideration be. given to the ques- 
tion whether the regulations themselves should not~be modified. F 
suppose that you have considered the extent of the additional financial | 


burden upon the Government which will result from the elimination of ; ~ 
_ the leasing fees hitherto collected. I assume, of course, that. itis not 
intended to charge double leasing fees, although the Government, will . 
-. continue to review permits and leases as heretofore. 


Apart from the foregoing difficulties, I am concerned at ‘the level’ 


. . of payments contemplated in the land-purchase program. I doubt | 
that the Fort Belknap Community can afford, if this is to be considered =. 
~~ an economic proposition, to pay an average of $2. 50 per acre for surface Pe 


rights to land bringing a gross income of 10 cents-per acre and. still 


- meet the contemplated repayment schedule and take care of its costs | 


of operation, including the expenses of fencing, lease operations, and 


collections, all of which are entirely omitted from the schedule in. the. - 


‘Detailed. Plan of Operation of Fort Belknap Indian Community 


-- . Tribal Land Enterprise,” at pages 13-14. Inote also thatthe financial 


and property statement in exhibit E places a valuation on all the tribal | 


~ agricultural and grazing lands of $2 an acre. The grazing lands. 
alone, then, must be appraised at less than this amount, particularly . 
since the tribe would be purchasing only surface 2 rights, as it already , 
_ owns the minerals (41 Stat. 1855). _ 
It appears to me that an undertaking to pay. aeaial Tadiane . 
ee, 25 times the average gross annual income of their lands (which would | 
often amount to 50 times the net income) is likely to build up a. land- — 


selling drive among these Indians, and perhaps, by contagion, among 


~ other Tadian groups as well. Such a drive would probably (1) create 
many false hopes; (2) impose upon tribal and agency authorities an — 
invidious burden of selection among would- ‘be ‘sellers ; (8) break — 
— down alternative methods of. land consolidation set. out in the consti- 


tution of this Community, ; stich ¢ as. a e exchange assignment system ; : 
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- and (4) nullify the effects of years of education as to the importance of 
holding, rather ‘than selling, lands.» These dangers could be fore- 
- stalled to some: extent by seeing that no more than a fair price, in 
. terms of appraisals giving due weight to prospective net income to the 
seller, is paid for lands which the tribe may purchase. 

Thus, while I am prepared to recommend the approval of the loan 
| application. and the revocable permit of the submarginal lands, I think 
that your office should: assume. the responsibility. for approving. the 
detailed. plan of. operation. If the regulations themselves are modi- 
fied, it will, of course, be necessary. for you to submit the amended 
‘regulations for eae! approval. . a; | 


tt 


Mastin G. Warr, 
i Se licttor. 


GRAZING FEES UNDER THE TAYLOR GRAZING ACT 


oe Taylor Grazing Act—Basis of Fixing Grazing License ani Permit Fees, oR 
| . The Taylor Grazing Act authorizes the Secretary to fix fees for grazing _ 


7 ~~ licenses and grazing permits upon any basis determined by him to be - 
- reasonable in the light of the purposes of the act, which are to stop injury. 


= -. to the public range: by overgrazing and soil deterioration, to provide for. oe 


ar “their orderly. use, improvement, and. development, and to: stabilize the ‘live- es 


to “stock. industry dependent. upon the public range. . ‘The cost of administration: ee 


of the act is a factor which may be considered in fixing fees, but: it is not the © 
| controlling factor. eae, 
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To Assierant Sucunuae Daesow | : es 
In your memorandum of November 14, you agited ee my views on 


| ‘the question whether the Taylor Grazing Act + “contemplates that the 


grazing fee shall cover the value, of ve: ee or "only the cost. of 
administration.” | 

I take it that. your inguiry - is boally directed: to the nature and. 
extent of the authority conferred by the act upon the Secretary to fix 
grazing fees in the case of both permits and “temporary” licenses ; 
(which were issued prior to the time when the Department began 
the issuance of permits and which are still outstanding in substantial 
numbers) 5 and ey oum a will be answered pecor nels, 


1 hall discuss first the question of: grazing license foes. | Dem; 
Sections 2 and 3 of the Taylor Gmasing Act (6 U. S. C, ‘secs. s B15 
| snp) provide, i in 1 party aS s follows: - 


. 1 Act of eune 28, 1934 (48° stat. 1269, “as amended ; 43 U. 8. Cc. sec, B15 ‘et en.) 


¥ 
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See. 2. The Séerdtazy of the Interior ‘shall make provision for the protection, 
administration, regulation, and improvement of such grazing districts as may be. 
created under the authority of the foregoing section, and he shall make such 
_ Tules. and regulations and establish such service, enter into such cooperative 
agreements, and do any and all things necessary to accomplish the purposes of 
this Act and to insure the objects of such grazing districts, namely, to regulate 
their. occupancy and use, to preserve the land and its resources from destruction © 

or unnecessary ey: to provide for the or derly use, improvement, and Een ere 
ment of the range; ee . 
‘SEC. 8. That the Secretary of the Interior is hereby ional: te issue or | 
‘cause to be issued. permits to. graze livestock on such grazing districts to such : 


bona fide settlers, residents, and other stock owners as under his rules and ce 


regulations-are entitled to participate in the use of the range, upon. the payment 
- annually of reasonable fees in each case to be. fixed or determined from time to 
time *  *-°*, During periods of range depletion due to severe drought or 
. other natural causes, or in case of-a general epidemic of disease, during the life 
2i6E the permit, the Secretary of the Interior is hereby authorized, in his discre- 


a tion. to remit, reduce, refund.in whole or in part, or authorize postponement of 


payment: of grazing fees for such cepicnon period so long as the emergency . 
exists: = aii *. 


In 1936, 2 years after the passage of the Taylor Grains Act: the ; 


7 Dapaxtaerit adopted regulations which provided that until grazing 


permits could be issued under section 3.of the act, temporary licenses 
| would be issued under section 2. Holders of licenses were required to 
_ pay grazing fees of 5 cents per month per head of cattle or horses and 
1-cent per month per head of sheep or goats: (Rules for Administra- 


ae tion: of Grazing oa approved March 2, 1936; see 43 CFR 501.1 dé 
BOL16.) 


The pomuletions: were promptly attacked, and in ensuing nation 


7 | the United States District. Court in Nevads and the Supreme Court of 


| that State held the fee provisions to be invalid. United States v.— 
Achabal, 34 F. Supp. 1 (1940); Brooks v. Dewar, 106 P. (2d) 755 
(1940). Their reasoning was the same, the Brooks decision citing the 

Achabal case. Assuming that the Secretary had authority under 

section 2 to-issue temporary licenses and to charge license fees, the 


~ courts held that such fees must be fixed in accordance with the rule _ 


a which would govern the fixing of permit fees under section 3, that i is, 7 
the fees must be “reasonable in each case.” They held. that the | 
uniform fees prescribed in the regulations did not accord with this 

standard because grazing areas varied materially in value due to 

differences in the forage cover, climatic conditions, topography, and 


other such factors, and ther crore uniform fees spplicable to all areas 


‘could not be reasonable when applied in each separate case. 


_. The Brooks decision was reversed by the United States. asinbidn co 
Court. Brooks v. Dewar, 313 U. 8. 3854 (1941). Pointing out that 


| Congress, with knowledge. that the Department was issuing. temporary : 
licenses and was charging uniform fees therefor, had repeatedly ap- 


t 
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| propriated part of the wee for eer ine on range improve- : 
ments, the Court held that the repeated appropriations not only con-— 
firmed the Department’s construction of section 2 but constituted. rati- 


fication of the action of the Secretary as the agent of Congress in 


administering the act. Upon the strength of the Supreme Court 
- decision, the Achabal case was also eee (122 F. (2d) 791 cS C4 
9th, 1941) ). 

Whatever the significance of these decisions with respect to the. 
cnmedials question may be, this much seems clear : the State court and — 
the Federal district court assumed that the’ Secretary: was to ad- 
judge the reasonableness of license and per mit fees upon. the basis of 
the grazing value offered. The courts said nothing about relating 
such fees to costs of administration. The Supreme Court: found it 
unnecessary to pass upon this assumption in view of its holding that 


Congress had ratified the action of the Department in charging uni-_ : 


form fees. It does seem significant that in the only judicial discus: 
sion of the act with reference to the fixing of grazing fees, there was 


_nomention of costs of administration asa controlling factor. Further- 


more, the fees sustained by the Supreme Court apparently bore’no 
Sr cintion to costs of administration. Cattle and horses were charged 
#5 cents a head, sheep and goats 1 cent per head.. The differential in 
fees seems totally unrelated to the administrative cost of furnishing 
grazing facilities and services for the various species. Congress, in 
ratifying the charging of these fees, presumably had no thought that | 
the fees were to be based ‘upon the expense of administration. © 
It is my opinion that the Taylor Grazing Act does not limit the . 


_ amount which may be charged for grazing license fees to the admin- | 


‘istrative costs under the act or require the fees to be fixed on such 
basis, but that the act permits the fees to bé fixed in any amount 
and upon any basis determined by the Secretary to be reasonable i in the 


light of the purposes of the act, which are to stop injury to the pub- 


lic grazing lands by overgrazing and soil deterioration, to provide 
_ for their orderly use, improvement, and development, and to stabi- 
— Tize the livestock industry as ace upes the public range. | 


1 


| I am of the same opinion with respect to grazing permit fees. That. 
- conclusion is supported, I think, by the language of section 3 and 


the legislative psy of the act, as well as. by the cases just dis- 7 


cussed. 


2 See the title of the act and section 2 (48 U. 8: C. sec. 315a). See, also, H. Rept. No. 
' 903, 73d Cong., 2d sess. (1934), p. 2, and,S. Rept. No. 1182, 73d Cong., 24 sess. (1984), 
PP. 2-8; United States v. Achabal, 34 F. Supp. 1 (D. C. D. Nev., saci : 


é 


3401 GRAZING FEES UNDER TAYLOR ACT — B43 
| i December 20, 1946 Oo i. aee 
Section 3 provides for “reasonable sage in each case to be fio or 

determined from time to time * * *.” This language seems to 

contemplate that fees may be varied Rete: -to the circumstances 
of particular cases, a process which is inconsistent with the pegging | 
of fees to costs of administration. Section 8 further provides that 
fees may be remitted, reduced, refunded, or postponed during periods 
of range depletion due to severe drought or other natural: causes or 
in case of a general epidemic of disease. The idea seems implicit in 
this provision that: fees are to be related to the value of the grazing 
privileges to a permittee, for the cost of administration would not fiuc- 

-tuate directly or necessarily with the amount of forage available to 

a permittee or the number of livestock which he might. have for. graz- 

ing. It is significant, too, that section 10 of the act (43 U.S. GC. sec. | 

315i), which provides for the disposition of ‘receipts, does not allo- 
cate any part of fees received for the express purpose of paying costs 
of administration. This contrasts with the distribution in section 

10 of 50 percent of the proceeds received to the States in which grazing 

districts are situated, to be used for the benefit of the counties. pro- 

ducing the'receipts, and the apportionment of 25 percent of the pro- 
ceeds to be used, when appropriated by Congress, for the. construc- 
tion, purchase, or maintenance of range improvements. The remain- 
ing 25 percent simply goes into the Treasury as miscellaneous receipts, 
and appropriations for aODaUMeuEatLyS costs are made from the general 

fund. | 3 

~The legislative ne basis out the conclusion previously ‘stated. 

The Taylor Grazing Act was introduced in the ‘Seventy-third Con- 

gress as H. R. 6462. Practically the same bill had been introducéd 

In the preceding Seventy-second Congress as H. R. 11816, and H. R. 

6462 was: expressly recognized as being the same legislation.t As 

drafted in‘H. R. 11816, section 3 of the bill for all practical purposes — 

contained the same language as that quoted above from section 3, of 
the act.) H. R. 11816, as explained in an exhaustive and detailed 
memorandum of the Forest Service which was submitted with the © 
epor of the gisele A peer on oa a a ae: 





a ee, for éxample, Interior agent Appropriation Acts for 1948 (56 Stat. 506, 507 yr : 

1944 (57 Btat, 451) ; +1945, aoe Stat. 463) ; ; 1946 (59° Stat. 318, 822) 5 and 1947 (60 Stat. 
848; 351). a 
| ##A, Rept. No. 903. on H.R. 6462, 734 Cong., 2d sess: (1984), p. 3; report of Department 
of the Interior on H. R. 6462, dated June 2, 1983, incorporated in H. Rept. No. 903, p.-3;3 
Hearings on H.R. 2835 and 6462, House. Pups Lands peas 134 Cong. ~ 18t and 2d 
- sess. (19338), (1984), p. 12.. . 
5 The only differences in the first sentence were et use in H. R. 11816 of “homesteaders” 
in place: of “bona fide settlers,” the omission from the Dill of “‘in each case” after “reason- 
able fees,” and the inclusion in the bill of “under hig authority” after “from time to 
time’; and the only difference in the second Sentence was the omission from the bill of 
“for such depletion pero after fees,’ . 
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- 1719, ‘Ra Cong., Ist sess., , 1982), 9 ‘was ‘drafted by ie. Deo eas of | 

Agriculture and Interior with the cooperation of Representatives. Col- 

tonand French. The Forest Service memorandum contains this thor-. 
es and highly significant discussion of. section 83: 


_. section 3: gives to the Secretary of the Interior specific authority for the 
issuance of grazing permits to stock owners entitled to the use of the range 

either as individuals, groups, or associations, such permits -to be for a period 
of not to exceed 10 years, but subject to renewal, in the discretion of the Sec- 
retary, upon payment of reasonable annual fees to be determined | by the Secre- 
_ tary. Your attention is also specifically called. to the followine language which 
- incorporated in the section: . a : | 

~ “During periods of rang e depletion due to severe drought Or. ‘other natural: 
Causes, or in case of a general epidemic of disease during the life of the 
. permit, the Secretary of the Interior is hereby authorized, in his ‘discretion, . 
to remit, reduce, refund in whole. or in. part, or authorize postponement of 
- payment of grazing fees SO long as the emergency exists. ae a 
_ Some effort was made to work out and embody in the bill some. ‘prineiple for 
the establishment of fees, or a statement of the rate or rates to be° charged 
under given. conditions. This” was found to be. impractical. What. would be 
reasonable under one set of circumstances. would be unreasonable and excessive 


= under another. After all, it was believed. to be best: to leave. this to the discre- 


tion of the Secretary. of the Interior, with the. provision, however, that fees: 
“must be reasonable. me The departmental representatives, of course, realize that | 
a fee which would be reasonable on improved: and stabilized range: would pe 
- wnreagonable if. applied to a depleted, injured, or impoverished range; also — 
-that.a fee which would be-reasonable in a district where all allotments have 


been: worked out and are stabilized, with carrying capacity and seasonal. use _ | 


determined and understood, would be excessive. ona range where these. problems 


3 still required adjustment. It thus. becomes. obvious that the rates which may » 


be charged on the public domain must at the outset be much more moderate 


than those now charged on the national: forests, just as the fees originally charged 


on the national forests when the ranges. were being: brought under. administra- — 


. tion, allotments determined, and carrying capacity and seasonal use worked | | 
“é out, were only a fraction of what they are today. Finally, it is realized that. . 


. underlying the entire system must be this: basic economic principle that the. user 
of the range must be given conditions and terms of use which will enable him 
to secure for his labor and eapital invested a’ return at least equivalent. to that 


: earned by the labor and capital of other stockmen who. own. or lease. lands in 


“private ownership. The natural workings of economic forces, therefore, thus | 
establishes - ‘a maximum beyond which a higher. fee is destructive both. to. the 


livestock industry. and ‘to the. accomplishment and purposes of the district. aa 


Administrative costs do. not provide a satisfactory yardstick. Ifa fee covering . 


such cost. fails to allow the permittee an economic opportunity equivalent. to. 


that. of his competitors using privately owned or leased land, it must be reduced 
; to. a rate which will, allow that opportunity, and. any additional costs must. be 
borne by the general public. Upon the other hand, on a district having more ‘fa: 


vorable conditions the same fee might’ give the permittees an economic opportunity ie 


Bhs entirely out of line with that enjoyed by his competitors. This illustrates .the 

need of complete. coordination of fees based. upon the actual value to the per- 
mittees, to the end that the returns from the better range. may make. At pos- 
sible to rehabilitate the poorer ranges and deal justly with all the © permittees: 


‘ . . 
. 
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‘without: imposing an unnecessary burden. upon any permittees or upon the 7 
general public. 3 : | 
It would be aatats to thé mambens of your eonimiies if it ghouta lead you to | 
-conclude. from the for egoing ‘that. it would be possible to satisfactorily | extend — 
such a system of grazing districts over a large part of the now. ‘unregulated. pub- 
‘lit domain, and at the same time have the system from the: outset self-supporting. 
Ido not believe that it is practical. to do this and at the same time secure the. 
hearty support and approval of the livestock industry in. the West. Hiven if : 
economic conditions. should be: immediately reestablished upon the basis which 
Wwe have been. accustomed to consider “normal,” with the higher prices, better’ 
credit: conditions, and more hopeful spirit which accompanied such normal times, 
ait would still be unreasonable to expect the stockmen to pay a substantial fee - 
- for the use of the public ranges of the West in their present condition. Fees 


a must be paid from profitable retur ns and there cannot be profitable returns in any | 


: ‘great volume until overgrazing is stopped, basic improvements for orderly use 
provided, and allotments. and satisfactory plans of:range: management worked 
out. Iam sure, however, ttiat the stockmen will be found -willing..to contribute 
immediately toward such improvements and betterments generally from labor in 
a generous degree. The growth of the establishment. of districts and the exten- 
Sion of this system under present depressed conditions will natur ally be slow, but 
some advancement is better than no progress. Furthermore, the first necessary 
steps would be taken in building a trained. organization and. getting the experi-- 
ence which would be of tremendous value in speeding. up progress when eee 
tons return to normal, _ {Italics supplied. y " a : 
~ This excerpt. seems to establish beyond. foe question: cae the 
_draftsmen of section’ 3-in- H.-R. 11816 had:in mind.the fixing of fees - 
in relation to the value to stockmen and. re] jected administrative costs 
as a yardstick. 6 In the absence of clear evidence to the contrary, it 
may. be argued. that: in eventually. adopting this: language, Congress 
had the same intention. 
The only evidence throwing doubé upon hie once is ihe fact 
: hat in testifying before ‘the ,House and Senate Public Lands Com- 
- mitteeson H: R.,6462, on behalf of this Department, Secretary: Ickes 
and Assistant Solicitor Poole asserted that the Department’ expected 
to. derive from the act ‘ ‘Just the expense. of operation. We are not 
‘trying to make any money out of it.”* “We have no intention of © 
- taaking this a revenue producer at all. We would like for the range. 
to pay for its own administration but nothing more.”* “We have. 
7 stated ety it was not the intention of the e Department to make a 


. 6 That this intent was eacriad over into HL R. 6462 is demonstrated not only. by the fact 


> that H. R.. 6462 was expressly recognized as being the Same legislation. as. H. R. 11816, but 


also. by the fact that in addition to employing practically the same. language in section 3 
(see footnote 5, supra), the auther of H. R. 6462 added: the following italicized words 
in the phrase: ‘“apon the payment. annually of reasonable fees in each case to: be fixed 
or determined from time to time.” As already pointed out, the concept. of a fee which 
-. Would vary according to the circumstances of a case ‘is mere with the notion of a . 
fee fixed on the basis of administrative costs: 
.. Secretary Ickes, Hearings on H.R. 2835 and:6462, p. 16; see footnote 4,. supra, 
a 8 Secretary Ickes, Hearings on H. R. 6462, Senate Public Lands Committee, ‘73d Tone cae 
2d sess. aie! Dp. 15. 
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this a ‘pieiiiadiealeabeas measure ‘Nothing else: of aeeee: 7 
on the ayesnoe was eae mn 1 the heaving or in the debates on the - 


measure. — 


- The most that may. Rs said of the ee of ‘Sacestaty: Tokens 


and Assistant Solicitor Poole is that, it evidenced an administrative | 
intent to exercise the discretionary authority to charge “reasonable _ 


fees” in such a manner that the receipts would not exceed the cost _ 


of administering the act. .Their statements did not purport to. con- 
-strue section 3 as limiting the authority of the Secretary in the fixing 
_ ‘of reasonable fees. Consequently, the statements seem to furnish no | 

: basis for inferring : a congressional intent to limit fees to the costs of » 
administration or to require that fees be fixed upon that. basis. _ | 
In practice, grazing permit fees have been charged at the same rates 
_ as license fees, and in no year during the period of the collection of 
fees has the total revenue from this source paid into the Treasury 
as miscellaneous receipts even approached the costs of administration. 

Consequently, it can reasonably be said that there has been an admin-__ 
istrative construction that fees need not be based upon-costs of admin- | 
_ istration. Since Congress has continued to make appropriations from — 
- receipts for range-improvement, purposes, it may also be said, under — 


the reasoning in the Brooks case, that or has approved this _ | ee 


administrative construction. Po 
ao 5 oh, %, Ee _ 

For the. ne reasons, and as previously ‘ndiieatod: it is my — 
opinion that: section 8 of the Taylor Grazing Act authorizes the 
_ imposition of any fees which are reasonable in view of. the broad 

-purposes of the act. The cost of administration, of course, is a factor 
which may be considered, but it is not the controlling factor. It 
‘does oe fix either a floor or a am) an Pespect to’ grazing fees. 


Masri G. Ware, a 
| _ Solicitor. 


: n URISDICTION OF FLATHEAD TRIBAL “COUNCIL. TO REGULATE - 
HUNTIN G ON PABLO AND NINEPIPE RESERVOIR SITES | 


Indian Tribe—J urisdiction to Regulate Hunting in Reservoir Areas— : 
Surplus. Lands—Withdrawals as ‘Reservoir Sites—Construction a 
Reservoirs. » 2, 9 


The Flathead Tribal Council nee ‘not have jurisdiction | to verqiate: auntne . 
‘within the Pablo and Ninepipe Reservoir areas. ‘The reservoir areas are 
part of the. ae lands opened to settlement and entry puruane to the | 


- * Assistant Solicitor Poole, ibid., p. 103. 
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7 act of “April 23. 1904 (33 Stat. 302) : and the act: of March 3, 1909 (85 Stat. 
| 796), expressly authorized the reservation. of lands within. the Flathead 
Reservation chiefly valuable for reservoir. sites, The sélection of such 
sites and their use for reservoir purposes: amounted to the taking by the — 
‘United States of such an interest in the lands as to be inconsistent with 
- the. continued Jur isdiction of the tribe to regulate hunting in the reservoir 


areas. . ; | | | } 
| To THE Comnisstoner OF ees ene | 


On August 93, 1946, the Tribal Council of the Gan tsacratea: Salish as 
| and Kootenai Tribes enacted Resolution No. 57 4, authorizing the 


- * tribal field man and tribal secretary to mark off a public shooting ~ 
- Jane at the Pablo and Ninepipe Reservoirs for use by both Indians _ 


and non-Indians. This resolution. was approved by Superintendent | 
Wright on August 26 and transmitted to the Department for review. 


33 Assistant Secretary Gardner telegraphed Superintendent Wright on - 


- October 25 to.advise the council that, while the Department took the © 


a position that the resolution was not subj ect to departmental review, 


action by the members of the tribe in accordance with the resolution 


os might. subject them to the risk of prosecution. It was suggested, 
therefore, that the council await the reconsideration of the legal — 


- question by the. Department. Another resolution was adopted by the _ 


~ tribal council on October 24 to amend and modify the earlier resolu- _ 


tion. It appropriated tribal funds to secure bonds or to meet other . 


- expenses in the event of an arrest: arising from hunting on the refuges. 


and limited the use of the shooting lane to Indians. You have re- 
quested. my opinion onthe. question whether the tribal. council has 
: authority to scene hunting i in the Pablo and Ninepipe Reservoir - 
‘areas. © YY 
The lands deen the Pablo na Ninepipe Reservoirs are “part | 
of the surplus lands of the Flathead Indian Reservation, which was’ 
‘ ereated by the treaty. of J ‘uly 16, 1855 (12 Stat. 975), ratified by the 


= Senate and proclaimed by the Piendent on April 18, 1859.. 


“The act approved April 23, 1904 (33 Stat. 302), divected? the allot: 


| = s ment of the Flathead Reservation and opened the surplus unallotted — 
~ lands to. settlement and-entry.. The United States was: to act as 


~ trustee in the disposal of the’ surplus. lands and to pay the net pro-- 
ceeds to the Indians as received, or use the proceeds for their benefit. 


Part of the proceeds: was to be used i in 1 the construction of aneaaHon ee 


facilities. “igh 
The act of May 29, 1908 3 (38 Stat. 448, 450), nee that the white | 
= settlers were to > pay irrigation charges but. that as Indians. were to 
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have a “right to so much. water as may be require ed” to irr igate their 
lands without cost to them. ' 
-- By the act of March 3, 1909 (35 Stat. 796), the Siieiag.6 of the: 2 
- Interior was expressly authorized to reserve any lands within the - 
Flathead Reservation “chiefly valuable for power sites or reservoir’ 
sites.” On February 19, 1910, the Bureau of Reclamation requested 


the Secretary to reserve a set aside certain sites for such purposes,. 
including among them the sites of the Pablo and Ninepipe Reservoirs. | 


| valid, existing rights. 


These reservations were approved by the Secretary on February 03... + 

1910... Both. reservoirs had been constructed by 1912 (House. Hear- 
ings on Indian Appropriation Bill for 1914, pp. (0-78) with funds. a 
. appropriated by Congress (39 Stat. 189). } 

By the act of May 18, 1916 (39 Stat. 128, 141), Connie ree 
tribal funds which had been expended for a part of the construction 
of the project and placed such funds to the credit of the tribes. Less. — 
than one-fourth of the land in the project is now owned by Indians. 
(Handbook of Federal Indian Law, p. 251). Although: the Bu- 
reau of Reclamation constructed. the project, it is now under the: 
jurisdiction of the Bureau of Indian Affairs. : ep 

In order to protect the bird life on these reservoir sites, the De- EA 
partment suggested to the Secretary of Agriculture, that they be set. 
aside as bird refuges. In its letter of April 24, 1915, the Department. 
stated that the Flathead Tribe through its business: committee had. 
recommended such action. In accordance with the wishes of the tribe,. 


the Department of. Agriculture was invited to investigate the advisa- ~ 


bility. of establishing the refuges. Again, in 1917, a similar letter was. 
submitted to the Secretary. of Agriculture midicating that the. Flat- ~ 
head Business Committee had renewed its request that the reservoirs. — 
and lakes of the Flathead Reservation be established as bird refuges. Jen 
The Superintendent of the. Agency had. advised the Department that - 
he believed bird life could be amply protected by the Indians and the: 
members of the Indian and Reclamation. Services: Accordingly, in in 
—-1921;two proposed. Executive ‘orders. setting up such. refuges on. the- 
7 Pablo and the Ninepipe Reservoirs were submitted to the President. . 
_ Both were established by Executive order on June 25, 1921. The or- 
_ ders state that.the sites are within “the Flathead: Irrigation Project,. 


Montana,” and that “with the suntounding lands now included within 


the’ Reclamation Service reservations, *- *- the same are hereby 
| reserved, subject. to Reclamation Service: uses under the. provisions. 
of the act approved June 17, 1902 (82 Stat. 388), and to any other: | 


oi oo 


‘Tt appears that the Flathead Indians have been. sitanpuine for sev- 7 


* eral decades to obtain compensation for the taking of the reservoir 
sites. . ain 1922, a bill 5 was introduced for the Ponce of the Flathead 
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ee but the Department recommended against its iudemeun on 
the ground, among others, that the claim for compensation for the 
reservoir sites could be satisfactorily adjusted between the tribes and © 


Oe the Department (letter of Acting Secretary Finney to the House Com- 


mittee on Indian Affairs, dated April 8, 1922). A jurisdictional acti 
was. passed i in 1924 for the relief of sareiii tribes in Montana, includ- 7 


ing the Flathead (43 Stat. 21), but the Flathead Tribes took no ace 


tion. thereunder, presumably on the ground that the scope of the act 


- Was too narrow. After several attempts to secure more satisfactory 
legislation, a bill was passed by the: Seventy- ninth Congress to enable - 
these tribes to sue the United States, and it was approved by the Presi- 


dent on J uly 30, 1946:.(60 Stat. 715). The Department, in its report” ; i 


. on recent jurisdictional bills, pointed out that the claims of the Flat- _ 

head Tribes included one for the taking of lands for reservoir sites. 
(See S. Rept. No. 1325 and H. Repts. No. 2050 and No, 2485, all in the 
79th Cong., 2d sess., 1946.) 

While a jurisdictional act does not in itself nage the effect of extin- 
guishing Indian title, I think it is clear that there has been such a tak- 
| ing of the interest of the Flathead Tribes in.the reservoir sites that. 
. the governing body of the tribes has been deprived of jurisdiction 
over them. The tribes undoubtedly still have an interest in the lands, 
since they have an interest in the proceeds of their disposition. . By 
_ reason of this interest, the lands may be regarded as both public lands 

‘and Indian lands. Ash Sheep Co. v. United States,,252 U. 8. 159 


(1920). It may be also that the Government has not taken more, than 


a flowage easement over the reservoir sites. This is, however,.a ques- 
tion which need not be determined now, nor need it be considered 
whether the taking has given rise to a claim for compensation which 
may be asserted against the United States, Jurisdiction and title do 
not necessarily depend upon.each other. The real question is whether 
_ the contro] which the Government has assumed over the sites is con-_ 
sistent with the exercise of regulatory jurisdiction by the tribes. It 
was pointed out in Solicitor’s opinion dated February 12, 1948, 58 I. D. 
831, which considered the question: whether the Shoshone Indians | 
| could regulate hunting and fishing on ceded portions of the Wind 


River Reservation, that the answer to such a question could not be de- ue 

- tived. from the Janus- -faced concept of Indian trust lands, and that it 

was necessary to look at: the realities of the situation. It was con- — 

_ cluded that the Shoshone Tribe could not exercise jurisdiction over. = 
ceded lands because the purpose of the cession was to dispose of the 
lands to white settlers, and that this purpose. was inconsistent with ae 

a any: assumption of continued Indian jurisdiction. - - 


The same reasoning applies to surplus lands. Such lender are propedal 


to white settlement no less. than ceded lands. _ The use of the surplus 7 
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lands for reservoir purposes constitutes no less a termination of In- 
dian jurisdiction. It is of some significance in this connection that al- 
_ though Congress in section 8 of the act of June 18, 1934 (48 Stat. 984; 
(95 U.S. C. sec. 463), authorized the Secretary of the Interior to restore 
to tribal ownership “the remaining surplus lands of any Indian reser- 
vation,” it excepted “lands within any reclamation proj ject heretofore 
| authorized i in any Indian reservation.” — 


_. It is true that this office held in a ere of J uly 30, 1949, ae? 
that the Flathead Tribe had not lost Jurisdiction over the Pablo and 


N inepipe Reservoirs. ‘This conclusion was in accord with the prevail- 
ing view at that time which predicated Jurisdiction upon Indian trust. 
title. . It is in conflict, however, with the premises of the later ones | 
; opinion. © 
I conclude, therefore, that the Council of the Flathead Tribe 
_ lacked authority to enact the resolutions of August 23 and October 24 
insofar as they purport to establish shooting lanes within the Pablo: - 
and Ninepipe Reservoirs on the Flathead Reservation. — 


Mastin G. WHITE, 
Solicitor. 


| SINCLAIR WYOMING OIL COMPANY 
A-24398 , Decided January 6, 1947 


Renewal Oil and Gas Leases—Royalty Scale. 


The royalty Scale used in oil and gas leases issued in renewal of 5 percent or 
“a” leases provides for a straight step-scale royalty and not a combination- 
step and sliding-scale royalty. 


APPEAL FROM THE GEOLOGICAL SURVEY 


This is an appeal from the decision of the Acting Director of the 
Geological Survey, dated June 11,1946, which affirmed the oil-and 
gas supervisor’s interpretation and appleation: of 43 CFR 192.811 
and the royalty section of renewal oil and gas lease, Cheyenne 
029630 (a). 

The Jease was issued on February 3, 1945, effective as of October 1; 

1942, in renewal of the original 20-year lease which was issued on 

October 10,1922. The original lease was.a discovery lease, a so-called 
“a lease, granted a section 14 of the Mineral Leasing Act (41 : 


1 References to section numbers of regulations. and dédicnatibus of lease forms in inis: 
decision are to such numbers and designations as they existed prior to October 28, 1946. 
On that date the oil and gas regulations contained in Parts 191 and 192 of 43 CFR and 
the lease forms were completely nev sBed (41 H. Rg. Taube) . 
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. Stat. 449,» 30. U. S. C..sec. 223), which bore a flat eoyaley rats of a 
percent on all production of oil. With respect t to royalties, section 
_ 2 (e).of the renewal lease provides: 


_ * * * the lessee hereby agrees: oe y te 
: * x Tgp oe * . ne x 

(e). Royalties. —To: pay the lessor royalties, as follows, on the amount or value _ 
of all production from the leased lands * * *, 7 

-(1) When the price of oil used in computing royalty value is : or more per 
barrel, the per centum of royalty shall be as follows: _ 

When the average proeucton for the calendar month in barrels per well | per 
day is—- — 7 | 


not over ~. . 110, the royalty shall be 12. 5 percent; 
over 110 but not over 130) 228 2 eee 

» 130° ” a 150, . on : “oy . 2 | 99 19. _ ” | 
. : 7 ‘ . - < es : . | : . re ° : - | oo “ 
over 350 but not over oe royalty shall be 24 percent. 
8 gw : -  # _ . SE ey ge ¢ 


The renewal lease was issued under regulations adopted by the 
Department on August 5, 1940 (43 CFR, Cum. Supp., 192.75-192. 85; 
Cire. 1476). Section 199. 81 provided with respect. to royalties: 


On applications for the renewal of leases which carry a flat royalty of 5 percent 
to the United States, the renewal lease shall provide (a) as to oil, a minimum 
royalty of 12% percent until the average production reaches 110 barrels of oil 
per well per day, and for production in excess of that amount the Step-Scale 
Toyalty rate prescribed in the form of lease contained in § 192.28, and (b) as to 
gas, the rate of royalty prescribed in such. form of lease. co : 

On applications for the renewal of 20-year leases which carry a as to oil, 
a sliding-scale royalty rate of 12% to 3344 percent; * * * the renewal lease— 
shall provide as to oil, gas, casing-head gasoline, and other products, the rates 
of royalty prescribed in the form of lease above referred to. The method of 
computing all royalties shall conform to the prometous of the Opera regu: 
lations.’ 


Oil is cae produced from the lease’ from. a was in the Tensleep 
sand at an average daily rate of about 400 barrels per well. Con- 
_ struing section 192.81 and section 2 (e) of the lease to mean that the . 

| _ entire producyon from a pane to be hereon! at a emer royalty ; 


2 The form of lease. referred : to in 43 CFR. 192. 28 contains a aang section reading | . 
. exactly the same as that quoted from. the lease in question, except that the royalty scale 


. In the lower brackets is as follows: a“ 
“Not over 50, the royalty shall pe12.5 percent. Poe 
| Over 50 but. not over 60, the royalty shall be 13 percent. 
* 60 "7 ” *” 70, the royalty shail be 14 percent. 
» 70." ” -* 80, the royalty shall be 15 percent. 
BO Re? PE, 90, the royalty shall be 16 percent. 
»* 90% ” . 410, the royalty shall be 17 percent. 
p Oe) ” 130, the royalty shall b¢ 18 percent. 
NBO ORES cer’ 28 150, the povety shall Re 19 percent.” . 
. . * oo 6 » 


The janenede in the lease is practlealy dential with that in 43, CFR 192.55 which | 
prcreruies the ate of royalties. . ; 
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rate, the oil and gas supervisor billed Appellant for dona at the | 


rate of 24 percent, the rate applicable where the average daily pro- 


duction per well is between 350 and 400 barrels. Appellant appealed, 
contending that under section 192.81 the first 110 barrels were subject: 


only to a royalty charge of 1214 percent and that only the excess over . 


110 barrels was subject to the higher rates of royalty. 
In the decision under review the Acting Director of the Geological ; 
- Survey affirmed the supervisor. He held that under the step-scale- 
royalty provision used in competitive and noncompetitive leases and — 


7 renewals of other than “a” leases, a single royalty rate is charged on ae 


_ the entire production; that since the royalty provision in appellant’s 
lease is exactly the same, except for a difference in the rates at the 
- bottom of the royalty scale, it: should be construed to have the same 
- application. He found that nothing in section 192. 81 required a 
different conclusion, but that, even if it did, the regulation could not: 
~ govern over the specific provisions of the lease. : 
Sinclair Wyoming assails the Acting Director’: S decision i in numer- 
ous respects. However, its contentions appear to boil down to this: 
(1) section 192.81 of the regulations clearly provides for a flat 1214 
percent rate on average daily production up to 110 barrels and. for 
. step-scale rates on production in excess thereof; (2) section 192.81. 
modifies the. royalty provisions in the lease to that extent. | 
Upon a consideration of the specific provisions of appellant’s lease 
and section 192, 81, I believe that the decision of the Acting Director 7 
is correct. a 
To determine the eae bblioaion: of the appellant to the United 
States, it is necessary to look to the contract which creates this obli- 
- gation, namely, the lease. As set forth, there is nothing in section 2 
_(e) of the lease to sustain the interpretation which appellant would | 
put on it. According to the clear language of the section only a 
single rate is to be charged on production, the exact rate to be de- 
_ termined by the rate of production. Nothing is said about dividing 
_ the production and charging the portion below. 110 barrels at a fixed 
121% percent rate while the oe above. 110° barrels is to pay a 
graduated rate, 7 


This view of section 2 (e) is s clearly aonered by : a veancideration of 


the lease forms referred to by the Acting Director.. Prior to the act 
of August 21, 1985 (49 Stat. 674), two lease forms were in general _ 
use. Both bars the same number (4-208e), but different royalty pro- 

visions.. The form used for S99? leases, those issued as a reward for | 
7 discovery, provided for. a flat.5 percent. royalty on oil.. The other 


form, used for “b” leases, carried a sliding-scale royalty provision — 


: which called for different rates to > be eee to. different Portions of 
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: the production. > With the ending by the 1935 act of the prospecting . 


‘ permit and 20-year lease system and the adoption of the 5-and 10-year 


“honcompetitive and competitive lease system, a new form of lease 


| (4-208) and a new type of royalty scale, a step-scale as distinguished — a 


from the old sliding scale, was adopted by the Department on May 7, 
1986 (Cire. No. 1886, pars. 13 and 17, 55 I. D. 502; now 48 CFR 192: 28 | 
and 192.55). Over 4 years later when the soulatiane on renewal of. 


20-year leases were issued, lease forms for’ the renewal leases were 


adopted at the same time (form 4-973). These forms, one used in 
renewing “a” leases and one in renewing “b” leases, contained exactly 
the same royalty section as that used in the new eae, leases, except 
that the “a” renewal lease provided for a 121% percent rate on average . 
daily ian up to 110 barrels, whereas the “b” renewal. lease, 
like the new type Jease, applied the 1214 percent rate only on. produc- 
_ tion up to 50 barrels and provided for graduated rates from 18 per- 
cent to 17 percent « on production from 50 to 110. barrels (see pod | 
note2). * < 2% =< | 
There has never een: any question as to the meaning of the royalty 
section in the new form leases adopted in 1936.. It plainly calls for 
a single royalty rate to be applied on all production as contrasted with 
the old sliding-scale provision. The Department has always so. con- 
strued it and had followed that’ construction for over'4 years prior to 
_ the adoption of the renewal lease forms. Absent any other considera- 
tions, the conclusion would be compelling that the renewal lease forms - 
must be: given the same. cnterpr oe and they have been up to the 
present time. 
-’ Appellant, however, says that thereis.a ‘eons deention hick vitiates , 
this conclusion. It asserts that 43 CFR 192.81, supra, provides that 
only 1214 percent is to be’ charged on the first 110 barrels of average 
- production, and that only: the production ; in excess is to be charged 
at the higher rates. It declares that this interpretation. is clearly 
; si by the terms of the section: — 


- the: renewal lease shall provide: (a). as to oils & minimum royalty wad 
= of 121% Pn until the: average pr oduction reaches 110 barrels. of oil per well | 





§‘The lease provision reads as follows : a 
““«. * %* the lessee hereby agrees * * To pay ‘he lessor * * * royalty . 
on all oil and gas produced from the. land need herein * * *- as follows: | 
ES ECTS For all oil produced of 30° Baume or over: a 


“On: that portion. of ‘the average production per well not. execeding 20 barrels per. oa 


day for the calendar month—124%4° percent: 
| “On that portion of the average production per on of more than 20 barrels and 
_ not: more than 50 barrels. ‘per day for the calendar, month-—16% percent, 


“On that. portion of the average production per well of more than 50 barrels and ie 


os not more than 100 barrels per day for the calendar month—20 percent.” : 

[Whe seale gontinued: with a. charge of 25 percent on. the portion of production. 

from 100-200 barrels and 8344 percent on. the portion of production in excess of 
its ale barrels. A lower Beale was provided for oil of less than. 30° Baume.] © 
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<# ‘eae any and for production in excess of that amount the step- -scale > royalty rate 
prescribed in the form of lease contained in § 192. 20) 2 : 


- The Acting Director interpreted this language as readied merely te ) 


i modify the step scale of royalty which had been i in use for over 4 years 


to eliminate the graduated steps of royalty rates of 18 to 17 percent on. 
the graduated steps of production from 50 to 110 barrels per well per 
| day and to extend the 1214 percent rate to production in those brackets. — 
It may be conceded that, standing alone, section 192.81 is susceptible — 
of the construction urged by appellant. It appears equally susceptible, 
_ however, of the interpretation placed upon it by the Acting Director. — 
But when it is considered that the “a” renewal form was approved — 
simultaneously with section 192.81, thus evidencing the concurrent de- 


partmental construction of the section, there can be no doubt that the 
Acting Director’s view is correct. This view harmonizes both the 


regulation and the lease form; appellant’s interpretation results in a 


clash between the two. It is earcasanabis to assume that the Depart- 3 


ment would have approved at one and the same time inconsistent pro- 
-. visions. Appellant argues that section 192.81 was intended to give — 
_ some consideration to the holders of 5 percent: leases; the view here 


taken is consonant with that idea. For example, the holder of an “a” 


renewal lease pays only 121% percent on production of 105 barrels, 


__. whereas holders of other step-scale leases would pay 17 percent.. Ap-— : 


pellant’s contention furthermore would result in the imposition of a 
hybrid sliding-scale and step-scale royalty schedule. While this does 
not in itself repel appellant’s argument, it is highly unlikely that, in — 
view of the: ‘Department’s familiarity with the sliding-scale lease and ~ 
its use for years of a lease which clearly sets forth such a scale (see 

footnote 3), the Department would have written into the renewal form 


an unmistakable step-scale provision men a combination eee oe 


was intended. » | 
In the face of ee wate it must be held that copa E 
Tease provides only for a step scale of royalty rates; that this provi- — 
sion in the lease comports fully with section 192.81; iad that therefore _ 

_ the supervisor’s interpretation of the lease was eonect In this view | 
_ of the case, it is unnecessary to consider the other points raised on the 
- appeal. aeeoree the decision of the Acting Director 1 Is affirmed. 


_¢, Grrarp Davison, | : 
Assistant Secretary. — 


\ . . 
e 
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, Mineral Leasing Reb Pisnee Mining Claim—Oil and Gas ihe 


_ Where’ a timely application for an oil and gas lease was filed under section 19 

- of the Mineral Leasing Act by a company which claimed to have a valid oil 

and gas placer location, and,.as provided by the regulations then current, 

_ the application was accompanied by the tender of a deed quitclaiming the 

placer location to the United States, such tender constituted only conditional 

‘delivery of the deed, and eras the sta included a peeciion as 
well of the deed. ; 


APPEAL FROM THE GENERAL LAND OFFICE? 


In 1920, shortly after the enactment of the Mineral leasing Act, 
The dSvontyrile Oil and Gas Company, a Colorado corporation, filed, 
an application for a prospecting permit and thereafter an amendment 
to the application requesting the issuance of a lease under section 
19 of the act (41 Stat. 445; 30 U.S. C. sec. 228). As amended, the — 
application represented that all except one of the owners of the Boyles 
oil placer mining claim had quitclaimed their interest in the claim to — 
the corporation and that the remaining owner was expected to convey 


his interest within a short time. Further representations were made a 


_ concerning: the history. of the claim and. of the Company and then, i in” 
purported accordance with certain regulations of the Department — 
_ (47 LD. 487, 458, 454 (1920) ), the applicant tendered “a relinquish- 

Inent to the United States of all its right, title, and interest in and to 
the land in question.” It. accompanied the application with a quit- | 
claim deed which recited that the corporation conveyed its claim to- 
the United States; no ) consideration for the conreyeae was set forth 
in the deed. 

The Cin ne of re General Land Office noted certain defects 
in the amended application? and the corporation was informed that 
a supplemental showing would be necessary and that, upon failure 
to make the showing within a specified time or to file an appeal, the _ 
application would be finally rejected without further notice. After. 
an extension of time to June 9,. 1925, was requested and allowed, 
nothing further was heard from he canporation and upon receipt of 
information from a division. Mee that the corporation. was no 


od Effective July. 16, 1946, the General Land. Office and the Gate Service were 
abolished and their functions were transferred to the Bureau of Land poueecuens by. 
Reorganization Plan No. 3 of 1946 (11 F. R.. 7875, 7876; 7776). | 

* The following defects were described : No date was given on which the rig and drilling . 
equipment were placed on the land; the date of a claimed discovery was omitted: there © 
was no itemized statement of the cost of the work performed and improvements made on or 


for the benefit of the location ; no diagram was supplied showing the location of all wells. 


and improvements ; no evidence was submitted as to the pubbee eon. of notice that the fease | 
‘was being ssa 


e 
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iguoee interested in the matter, the application was s finally ijatied 


and closed on May 8, 1926, 
Recently the ipa was. offered for oil and gas jeune at. competi- 


tive bidding. A few days after the bids were opened, the remaining 


directors of the corporation, as trustees therefor, filed a protest against 
the issuance of an oil and gas lease of this land to another entity. — 
The protest, like the rejected lease application, described a gas well 
drilled by the corporation on the Jand, the production of 500,000 e. f. 
of gas, and the cost of making such a discovery. Protestant then 
. urged that no consideration had been given to the. corporation by the 
United States for the relinquishment of the placer mining claim and 
contended that the corporation still possesses both the right to obtain, » 
a patent for the land and the preference rights of locators to | a lease | 
of the land. — | 
The Commissioner of the General. Land Office dismissed the _— 
Sele He observed that the consideration for the relinquishment 
was the right to receive an oil and gas lease under section 19 of the 


4 Mineral Leasing Act. The failure to complete the application, he 7 


- stated, did not void a relinquishment which had been accepted by the . 
United States in good faith with intent to issue the lease upon com- 


| pletion of an acceptable application. 


The corporation has appealed. It maintains that thé consideration nae 


for the relinquishment, was-to bea lease, not merely the right. to apply 
for a lease. The corporation further contends that if the Commis- 
_ sioner is correct, then its right to receive a lease must still exist; or,.. 
in the alternative, that if the right to obtain a lease has terminated, 


then the deed should be returned. In mere event, it t maintains that si 


the protest should be allowed. : 
_A copy of the appeal has been served upon the. high ade at ihe - 


recent lease offering and a brief has been received from one of them. 
Section 19 of the Mineral Leasing Act provides, among other mat- 


ters, that any person who, on October 1, 1919, was a bona fide claimant —_ 
_ of oi] and gas lands and who had previously ‘performed all acts under — 
~ then existing laws “ necessary to valid locations,” and who, in addition, 


had made discovery prior to February 25, 1920, would be entitled to a 
lease of such lands by filing an application therefor within 6 months 
after February 25, 1920. The holder of such a claim. was under no 
 duty.to file his application ; he was at liberty to prove his claim under - 
_ the mining laws (41 Stat, 451, as amended ; 30 U. S. ©: see. 193). 
_ The regulations of the Department which were in effect, when the 
_ lease application was filed and ee Provides that an applicant : 
for a lease under section 19 must— © 7 
 * * * file a relinquishment. to the United States of all right, title, and 


interest in and to the land, together with an application fora *.* * [lease]. 
‘This relinguishment may he in the. form of an: unconditional quit-c “Claim deed, 
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duly executed snd eunowieaeea: but not recorded, ond she en, filed will be held for 
such action as the facts and the law in the case warrant and require, eens 
_ supplied ; 47 L. D. 487, 453; 454. (1920). ] 5 an 


The emphasized portion of the quoted provision of ie pilin 
contains the unmistakable inference that the mere filing of the deed 


. with the application was not intended to effectuate a transfer of the’ — 


title to the claim. ‘The deed was to be retained for further action. 


Nor can it be said, as apparently intimated by the Commissioner, that — 


_ Assistant Secretary. Finney, i in a letter dated August. 7, 1924, made _ 
such promise to receive an amendment to the original application, 
despite expiration of the time limit. specified.in section 19, as might. — 
be the consideration for the deed. Rather, Assistant Secretary Fin- 
-ney’s letter specifically provided that the application was to be filed 
under certain peemieuons, among which was the reputed quoted 
above. 

~The second alternative: is that the sstablightabat of the right i 
receive a lease could effectuate the transfer. But the protestant never 
had a right to receive -a lease because it never filed an acceptable 
application therefor. On the contrary, its application was deemed 
Insufficient and was finally rejected. : 
The third alternative is that the issuance of a lease itself was in- 
tended to be both the consideration for and the condition of the’ 
delivery of the deed. This is the view which was apparently held at 
the time. Thus, ina proceeding under a portion of section 18 of the _ 
Mineral Leasing Act, which is similar in purport to section 19 and 
which was adininictared under similar regulations, the Department 


re noted the filing of applications and “quitclaim deeds in consideration 


of.a lease or leases as provided for in the said leasing act of February 
25, 1920.” Honolulu Consolidated Oil Company, 48 L. D. 308, 811 
(1921). The undoubted contemplation of the parties at the time of 
the transaction was that the deed would not be operative until a lease 
was issued in consideration therefor. . 
More, in this particular instance the deed was attached to an 
application which noted that, “The applicant herewith tenders a relin- 


- quishment to the United States of all its right; title and interest in— 


and to the land in question. ” ‘The entire applioation was finally and 
formally rejected. The tender, bemg a part of the application, was. 
necessarily included in the rejection. | 

-- This does not mean, however, that the protest i is to be allowed, Oe: 


a of the high bidders suggests. that the Department is now justified in 


assuming that there ag been no discovery on the claim and that. the | 


_ claim has been abandoned. But. such matters are to be determined on 


the basis of a peering) at which all pars have a reasonable oppor. 


age, 
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tunity tobe heard. © f. United States v. State 0 j Arizona, A. 2417 6, 


April 25, 1946 (unreported). 
Accordingly, further investigation will be ide of such matters 


as to whether the claim -was validly initiated and maintained as 


against the United States and the present extent of the protestants 


“: interest, ifany. If such investigation indicates that the placer mining 
claim is properly subject to contest by the United States, a hearing ~ 
will be held after appropriate notice to ‘all ia having an interest 
inthe matter. 


The decision of the Commissioner § is ieaihed: accordingly, and the 
case is remanded to the Bureau of Land Management. for further | 
proceedings i in accordance with this decision. ; | 


Waaian W. GarpNur, - 
Assistant Secretary. 


DELEGATION OF AUTHORITY TO THE COMMISSIONER OF INDIAN 
AFFAIRS TO WAIVE ORDER NO. 420, AS MODIFIED | 


Delegation of Authority—Commissioner of Indian Affairs—Sale of Trust 


or Restricted Indian Lands. 


‘The Secretary cannot properly delegate to the Commissioner of Indian Affairs 
_the authority to waive the limitation imposed by Order No. 420, as modified 
by Order No. 498 (25 CFR 241. 129), upon the sale of’ trust or restricted 
Indian lands and to approve the sale. of such lands in individual eases which 
do not fall within any of the categories specified in the modified order as 
being appropriate for such approval. 
The Indian Delegation Act (act of August 8, 1946,. 60. Stat. 989; 25 U. ‘$: 6. A., 
Supp., sec. la) contemplates that. the Secretary of the Interior will issue 


-in regulation form various rules and standards which are to govern the. 


administration of Indian affairs; and he cannot properly delegate to the 
Commissioner of Indian Affairs authority to issue regulations or authority 
to depart from: or ignore the regulations issued by the Secretary: of the 
Interior. 


M-34829 0 a Janvarr 10, 1947. 


To ‘Assistant SroreTARY Ganonen, - 7 i 

You have informally requested that this office senate: the aincstion 
whether the Secretary of the Interior may properly delegate to the 
Commissioner. of Indian Affairs the authority. to waive, in his dis- 
cretion, the limitation imposed by Order No. 420, as modified by Order 
No. 498, upon the sale of trust or r restricted Indian lands and to ap- 





3Tt is also spite that the appellant ie not performed assessment work: but such 
failure, if any, would not offer any bases for enhancement of the rights of the. United States 


-in the land involved.. Ickes v. Naneinie-Polorade Development Corr 295 U.S. 639 (1935). 
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prove the sale of such. Jands in individual cases which do | not. , fall 
- within any of the. categories specified 1 in the modified order as being | 
- appropriate for such approval ==; | 
~ Order No. 420, as originally. issued, was in the form of a letter 
» dated August 12, 1933, from the Commissioner of Indian Affairs to 
-. all Indian superintendents. ‘The letter was approved by the Sec- 
retary of the Interior., It instructed the. superintendents | that “no 
more trust or restricted Indian lands, allotted or inherited, shall be - 
offered. for sale * *. * except in ‘individual cases of great distress 
or other emergency where it appears absolutely necessary that a re- 
~ stricted Indian tract of land be offered for sale for relief purposes.” 
This order was subsequently modified by. Order No. 498. (Mar ch 3, 
1939; 4 F. R. 1260) so as “to permit the sale of taxable lands (a) 

eehich would. otherwise be lost for nonpayment of taxes; and (6) 


4 whose. sale, if allowed, would yield cash or commodities for the im-- 


provement of the India vendor’s economic position.” ‘The order, as 
thus modified, was incorporated in the Code of Federal Regulations, 

Cum. Supp., as section 241.19a of Part 241, Title 25. . 

. Prior to September 9, 1946, the Secretary of the Interior eondianred 

| each proposal for the ele af trust or restricted Indian lands and | 
determined whether the particular sale should or should not be ap- - 


proved under the provisions of 25 CFR 241.12a. ‘However, on the 


_ date mentioned the Secretary, acting pursuant to the act of August 
_ 8, 1946 (60 Stat..939), delegated to the Commissioner of Indian Af- 


: ‘fairs authority to approve “sales and: conveyances of original allot- 


ments and inherited lands pursuant to the provisions of 25 CFR, Part 
241.” (Par. (d), section 4.718, Order No. 9959; 11 F. R. 10296, 40297.) 
_ The Commissioner, when called upon to approve the sale of trust 
‘or restricted Indian land, must determine whether the sale is or is” 


° “not authorized by the provisions of 25 CFR 241.12a, and, if the sale | 


‘is not authorized by that section, he must’ withhold his approval. 
The Secretary is permitted by the act of August 8, 1946, to delegate. 


7 his statutory. powers and duties under the laws-governing Indian — 


affairs to the Commissioner of Indian Affairs “insofar as such powers 
and duties relate to action in individual cases arising under general 
regulations promulgated by the Secretary of. the Interior pursuant 
- tolaw.” The statute contemplates that the Secretary of the Interior 
‘will issue in regulation: form and in accordance with law the various 
rules and standards which are to govern the administration of Indian 
affairs, and permits the Secretary to delegate to the Commissioner of - 
Indian Affairs the task of applying such rules and standards to indi- 


vidual cases and particular situations as they arise. It.seems clear 


_ that the Secr etary cannot ‘Properly delegate to the Commissioner 


939340—52 —2T i 


860 DECISIONS OF THE DEPARTMENT OF THE pen LD. 


authority to issue sre ralaniona or authorits to depart from ¢ or ignore the | 


: 7 regulations issued by the Secretary of the Interior. 


Accordingly, I conclude that the question stated in the frst’ para- 8 
~ graph of this memorandum must be answered in the negative. oe 
I express no opinion as to whether the regulation (25 CFR 241. 12a) 

: which governs the sale of trust or restricted Indian lands should or 
- should not be changed by the Secretary of the Interior in such a way _ 
as to liberalize its provisions. However, it is noted that the reason — 


for the issuance of the regulation in its original form (Order No. . : 


| 420) was stated to be the “existing economic conditions and the very | 


aa poor market for Indian-owned restricted lands.” As economic con- : 


ditions have greatly changed since August 12, 1988, it might be well _ 
to reexamine the departmental pony: relative to this matter 1 in the 
light of present conditions. 7 : 
| Mastin G. Waren: 


Solicitor, 


AUTHORITY OF THE SECRETARY TO ADMINISTER TIDELANDS. 
ADJOINING KATMAI NATIONAL MONUMENT IN ALASKA 


Administration of Territorial Tidelands Adjoining National Monument— 
Authority of the’ Rroreiany, Burau of Land MapaecmentNedoual 


Park Service. 


“Territorial tidelands may be sariaiatered by the Secretary, without disposi- 
tion or depletion, under the general grant of jurisdiction over public lands 

contained in section 458, Revised Statutes (43 U.S. C. sec. 2), in that the 
Secretary or the appropriate official of the Bureau of Land Management may 
issue a revocable permit for a Plaecan Ine epgravion on delands adjoin- 
ing the Katmai National Monument. : 

In addition, littoral owners in Alaska have a. right of access... to navigable 
water, which right is appurtenant to the upland but. may be separated from 
“it. Hence, the Secretary or the appropriate official of the National Park 

- Service May, pursuant to the act of August 25, 1916 (39 Stat. 5385; 16 U.S. C. 
os gee, 3), grant a revocable permit for a portion of the Katmai National: Monu- 

ment lands, together with the right of access. to navigable water over in- . 
termediate tidelands, or. may ad ie grant the said right of access. 


M-35081 eee —? January 10, , 94t 
To Assrerine. SmoneraRy GARDNER. | | 


The Cape Douglas Canning Ce apacunns of. Seattle pene ae es 
- date of December 5, 1946, to. the National Park Service for a permit to 


ean clams at. Swikshak, "Alaska, in the Katmai National Monument. 7 - 


‘Tt. proposed . to erect a temporary building at the end of a sand spit. 


~ located at the entrance to Swikshak Bay “on set piling below the mean | 


; high. water line.” a the boundary of the monument extends 
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only to “mean high tide” (Proclamation No. 1950 of ee 24, 1931, 
47 Stat. 2453), the Park Service, by its memorandum of December 
16, referred the request to the Bureau of Land Management. ie te 
| van have informally requested the. opinion of. this office as to- 


~ whether the issuance of a revocable permit to use these tidelands for 


a temporary building to house a ¢lam- -canning operation is authorized. 
1. The Supreme Court. has held that the United States holds title 
to the tidelands of the territories in trust for the people of the future 


States. Shively v. Bowlby, 152 U.S. 1, 57 (1894) ; Mann v. Tacoma 


Land Co.. , 153 U. 8. 278 (1894) ; Boras, Lid. v. Los Angeles, 296 U: S. 


10, 15 (1935). Congress has so legislated specifically with reference : : | 
to Alaska. (Sec. 2, act of May 14, 1898, 30 Stat. 409; 48 U.S.C. 


| ‘sec. 411. ) The Come has ruled that Congrass must. legislate with: 
_ specific reference to tidelands in order to authorize their disposition. » 


- ts Newhall v. Sanger, 92 U. Ss. 761, 763 (1875) ; : Bardon v. Northern 
Pacifie R. R. Co., 145 U. S. 535, 588 (1892) ; Barker v. Harvey, 181 
U.S. 481, 490 (1901) ; Union Pacific R. R. Co. v. Harris, 215 U. S. 


oe — 886, 888 (1910). In the 4 ann Case, supra, the Court said that the gen-. ae 


_ eral legislation of Congress with respect to public lands does not “ex- . 
tend to” tidelands, and’in the Boram, Lid. case, supra (at p.17), it was. - | 

stated that: oe the term ‘public lands’ did not include tide- | 
Jands. i 


The Department, In. aie ae with the ‘ius of ine Supr Bee - 
a ‘Court, has consistently taken the position that tidelands cannot be _ 
a “disposed of under the public- land laws.t | 2 
- However, in an opinion in 56 I. D. 110, 114, the ‘Solicitor held, ine 
at Serene section 2 of the Wheeler-Howard ‘Act, that water areas _ 


and tidelands are covered by the phrase “public lends, ” on the ground, — 
among others, that these areas are part of the “public domain,” which 


“is synonymous with” public lands. . ‘See, also, Alaska Pacifi Fish- 7 


erties et al: v. United States, 240 Fed. 274 (1917). | 
Thus, while the decisions hold that. Congress mist’ Texisinte ih , 


ne 3 specific reference to tidelands in order to authorize their disposition, 7 


no decision has been found holding that territorial tidelands are not 


public lands subject to adiministr ation—without: disposition or de- . 
_ ~° pletion—under the general grant of jurisdiction ‘over: public lands. oe 
contained in section 458, Revised Statutes (43 U. S. C. sec. 2). The © 


a legislative. pronouncement, that executive duties “in anywise respect- 


~ ing” the public lands are vested in this Department seems to authorize - 
the beneficial aon of these tidelands. | : 


Cae 1 Red Star Olga.) ‘Fighing Station, 26 i: D. 583° (1998). perusal to eontiren patent baned on: / ae 
survey of tidelands ;. James W.. Logan, 29 L.. D. 395 (1900), refusal to recognize placer “= 


~ location made on. Alaskan tidelands ; Jesse C., Martin, 32 L. D. 1 (1908), denial of applica-— 


ye Cae ton for ents of-way to build. pier in. tidelands of Alaska and for privilege of purchase. re en 
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‘It has long been recognized that the executive departments of the. 
Government have the implied authority to grant revocable. permits 
for the use of Jands under their jurisdiction if the permission is.in 
_ the public interest, directly or indirectly (22 Op. Atty. Gen. 240, 245) .. 
It appears that the proposed clam-canning operation would provide. 


- employment for local residents in this remote atea and would aid | 7 


--the development of Alaska, and apparently it would not mar. the 
scenic characteristics of the monument. Therefore, it is my view 
that the Secretary or the appropriate official of the Bureau of Land | 


be Management 2 could properly conclude that the issuance of a rev- 


ocable permit for the purpose indicated would be in the public 
inter est. 7 

2, In addition to the SSeretary S authority patna: in point. i, 
reliance may be placed on his authority with reference to the natioval | 
parks and monuments. Section 8 of the act of August 25, 1916 (39 
Stat. 585; 16 U. S. C. sec: 3), authorizes the Secretary to make such 
Tules and regulations as he may deem. necessary or proper for the. 
use and management of the parks and monuments under the juris- 
diction of the National Park Service. As stated in the proclama- 
‘tion creating it, the Katmai Monument is under the jurisdiction of 
the Park Service, which has, in the past, issued its “special use per- 
~ mits” for clam-canning operations within the monument boundaries. 

» (86 CFR 2.31 (b).) 

Littoral owners in Alaska have a right of access to navigable water 
and, incident to making this access practical, may erect’ private 
| wharves on the tidelands so long'as they do not interfere with public 
7 navigation. Alaska Juneau. Gold Mining. Co. v. Northern. Lumber 
Mills, 5 Alaska 269, 271 (1915) ; Wrangell Ice Co. v. McCormack Dock 
Co., 7 Alaska 296, 811 (1925). It-further appears that this littoral 
right of: access to navigable water, while. appurtenant, to the upland 
above mean high tide, may be separated from it by the littoral proprie- 
tor. Decker v. Pacific Coast 8. 8. Co., 164 Fed. 974 (1908) ; Wrangell 


Ice Co. ¥. McCormack Dock 0o., saa: No reason isknown why the 
Federal Government should be denied rights possessed By private are 


littoral owners in Alaska. . | 

Therefore, it seems that the Secretary or the appropriate official of | 
the National Park Service may grant a revocable permit for this 
~ elam-canning operation upon suitable portions of the monument lands, 
together with the right of access to navigable water over intermediate 





2The Bureau regulates “the beneficial use * #* “Lof public lands] for epacial pur-. 
poses not specifically provided for by the existing sane land, laws.” (43 CFR 258:1 et seq.) 
. A temporary, nondepleting use of the tidelands surrounding the Territory of Alaska pending’ - 

‘statehood or other specific Sc aa action, py adaptation of ihe Bureau’ s es -use: 
. permit, aDpEArE feasible. . 
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| fdelands or may simply grant the littoral right of access to navigable #4 
water which is incident.to ownership of the monument lands. | | 
8. For the reasons indicated above, it is my opinion that the ques- 


tion stated in the second paragraph of this memorandum should be. 2 7 < 


. answered in the affirmative. 

TI suggest that the permit, if issued, be signed by the Saat or 
~ Under Secretary or an Assistant. Secretary 3 in order that its validity 
may rest. upen both of the theories discussed in this memorandum. _ 


“Masrex G. Ware, 
4 olicitor.: 


SALES OF GROCERIES AND SUPPLIES BY THE ALASKA ROAD - 
COMMISSION FROM WAREHOUSE STOCKS TO ITS EMPLOYEES 
‘FOR PERSONAL USE | 


. Federal Employees—Sales of Warehouse Stocks of Creag: and | Supplies 7 ge 


. Alaska Road Commission. 


In the absence of specific statutory authority, a Gronosed arrangement whereby 


the Alaska Road Commission would sell groceries and supplies from its _ _ 


warehouse. stocks to its employees for their personal uSe is forbidden. | 
M-35080 : a January 16, 1947 E 
To Assistant SECRETARY GARDNER. 7 | 

You have asked me whether the Alaska Road Oneehe may : 
properly be authorized to sell groceries and supplies pony its ware- 
house stocks to its employees for personal use. : 
alt appears that the ‘Alaska Road Commission has wecieae stocks 
. of eroceries and supplies i in Anchorage, Valdez, and Fairbanks for the 


purpose of furnishing subsistence to employees while they are on field 
- duty.. The retail prices of these items in interior Alaska have ad- 


vanced. considerably during the past several months because of ship- | - 


ping difficulties, which have caused a depletion of retail stocks. The 


_ high prices are creating general dissatisfaction among the Commis: 


-gion’s employees, and they have petitioned the: Commission for the | 
_ privilege of. purchasing erogene: and supplies. from the warehouse a 
7 stocks for personal use. : 3 | 
In the absence of anecas statutory. aaionty covering the point, aan 


is necessary to conclude that the use of appropriated funds for the — 


' purchase and sale.of supplies to employees is forbidden by section 3678. 


of the Revised Statutes (31 U. S. C. sec. 628), which provides: i 


appropriations must be applied solely to the objects for which made 
and no others (4 Comp. Dec. 441), and that such sale would also‘con- 
travene the general rule that property of the United States. cannot be | 
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- disposed of reno an. suihoee ce oti the Birotes: Rosa Ti | 


demnity Co. v. United States, 313 U.S. 289 (1941) ; 39 Op. Atty..Gen. 


$24. Furthermore, it may be noted in this connection that if the 
supplies were sold for the purpose mentioned, the proceeds from the 
sale would not. be available to the Commission for the replacement of 
the depleted stocks. Instead, it would be necessary to cover. such — 
proceeds into the Treasury (Rev. Stat. sec. 3618; 31 U.S. C. sec. 487). 

The request from the Chief Engineer of the Commission to. the 
‘Division of Territories and Island Possessions for authority to carry 


out the arrangement points to sales of supplies by The Alaska Rail- _ 


road, the Civil Aeronautics Authority, the Forest. Service, and the 
Army as precedents for the arrangement. However, in each of the © 
cited instances the arrangement is supported by specific authority. 
The Alaska Railroad may purchase stores for resale under the author- 
_ ity of the Interior Department Appropriation Act, 1947. The Civil - 
Aeronautics Administration is authorized by the First Supplemental 


National Defense Appropriation Act, 1948, to purchase and resell 
food and supplies to employees. The Secretary of Agriculture is 
authorized to ‘purchase equipment. and supplies for employees of the __ 


_ Forest Service and to make deductions therefor from their salaries _ 
(16 U. S. C. sec. 557). The Army is authorized by statute to sel] 
Quartermaster. property and subsistence supplies to officers and en- 


listed men (10 U. S. C. secs. 1231, 1282, 1237, 1238). The Army is. 


also authorized to sell gibettaries supplies. to bureaus of the War 
Department «ind to other executive departments and employees thereof 
(10 U.S. C. sec. 1253). Apparently, the Army draws authority from 


these statutes to sell subsistence supplies to civilians employed with — = 


the Army at stations where the use of sales facilities operated by 


civilian agencies is impracticable (AR 30-2290, dated April 18, 1946). - 


As written, the Army regulations do not extend to employees of the 
Alaska Road. Commission the privilege of purchasing Quartermaster 
subsistence supplies. However, the regulations provide for further 
authorizations being granted by the Quartermaster General in specific | 
cases. The Director of the Division of Territories and Island Posses- 
_ slons may desire to explore the possibility of obtaining such an author- 
_ dation. Compare opinion of the Judge Advocate General, June 4, 
1914, Dig. Op. J.A.G. 1912-1940, p. 881. See opinions of the J udge 
Advocate General, July 10, 1919, November 1, 1918, Dig. Op. J.A:G. 
1912-1940, p- 802, wherein sales of commissary aol to customs 
officers and employees and civil-service employees of a military post 
office were approved. | S 
3 “Masri G. Wares, 
= | Solicitor, | 
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; A-24407 “s : - 7 Deiter January 22, 1947 


‘Sodfum-Leand Application—Reinstatement. 


2 ie petition for reinstatement of a sodium-lease application will not. be granted 
Rs where the applicant is not entitled as a matter of law or equity to the 


issuance of a lease without competitive bidding and reinstatement. of the | 


"application would therefore serve no useful purpose. 


APPEAL FROM THE GENERAL 1 LAND. OFFICE? 


. This ; is an appeal by the Burnham Chemical Company froin. a, Ab . 


_ cision of the Commissioner of the General Land Office, dated June 
18, 1946, denying its petitions for the reinstatement of its applications 


Aor a: sadn permit and lease on a 10-acre tract of land known as 
the Little Placer claim (Swe Nie sec. 2A, iT. i N,, ‘B. 8 W., 
| 8. B.M. , California). 

— This: progeeding: i is another step in 1 the Long's series Sots actions pahich 
have involved the Little Placer’ claim during the last two decades. 
_ Briefly, the history of the case, so far as: pertinent, is as follows: On 

June 1, 1928, appellant filed its application for a sodium. prospecting 
permit covering, among other lands, the Little Placer claim (I. A. 
045676). The Commissioner rejected the application as to the Little 

Placer on November 23, 1928, upon the basis of a report from the 
Geological Survey that section 24 contained sodium salts in commer- 
cial quantities and was, therefore, subject only to lease. “In his de- 
cision, on the ground that Barham S permit application. ‘conflicted: 
with a prior mining location made on the Little Placer by the United — 
States Borax Company, and conflicted as to other land with prior. 

mining locations made by the Western Borax Company, the Com- 
‘missioner also ordered a hearing to be held between the claimants — 
to determine whether the mining locations were valid. The question | 

_ involved was whether the lands were known at the time of mining | 

location to contain sodium borates of the type described in section . 
28 of the Mineral Leasing Act (41 Stat. 487, 447),? so that the lands — 


were not subject to location under the 1 mining law but omy to leasing | 4 * 


under. the act. 


Burnham did not or fol the denial of its permit application. a 


Instead, it filed, on January 16, 1929, an application for a.sodium - 
~ Jease on ‘the Little Placer (L, A. 046681). Accordingly, the Commis: 
sioner finally pees the. Pe app upaizon. on. pecans 9, 1929. 7 


swe tit Effective J uly 16, 1946, the General Land Office and the Grazing Service were abolished : 
and their functions were transferred to the Bureau of: Land srenepenien by Reorganiza- _ 


‘tion Plan No, 8 of 1946 (11 F. R. 7875, 78763; 7776). 


248 a & chlorides, sulphates, carbonates; borates, silicates, or. eaten of sodium . 


. ees in and aomble in water, and accumulated by concentration | a 
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_ An extensive hearing was then held as directed by the Commissioner, _ 
culminating in a decision by him that the sodium borates known to. 
exist in the Little Placer claim were not of the type embraced by the 
— Leasing Act and that therefore the ee locations were. 


ae The Department affirmed the: Commissioner o on March 8, 1938 


(Burnham Chemical Co. v.U. 8. Borax Co. et al, 541. D. 183).. The a 


Commissioner thereupon finally rejected the application for a lease 
on May 3, 1933, and closed the case. 

Four years later, before patent had issued to the U.S. Borax Com- 
pany. for the Little Placer, the Department reopened. the case and 
brought adverse proceedings against the Company’s mineral entry. _ 
- After a second exhaustive hearing, the Department reversed its former 


decision, held that the Little Placer was known at the time the mining . _ 


location was made to contain sodium borates of the type covered by | 


the Mineral Leasing. Act, and directed cancellation of the mineral. 


entry. United States v. v7. 8S. Boraaw Co., 58 I. D. 426, decided April — 
28, 1948; motion for rehearing denied July 31, 1944, 58 I. D. 426, 
440. The U. 8. Borax Company thereupon brought suit against the 
‘Secretary to enjoin the cancellation of its mineral entry and to compel. 
the issuance of a patent. U.S. Borax Co. v. Ickes, Civil Action No. — 
95789, U.S. District Court for the District of Columbia. Before the | 
case Was argued, however, it was dismissed with prejudice on August 
81, 1945, in compliance with the consent decree entered in the anti- 
trust suit brought by the United States against the borax combine. 
«United States v. Borax Consol., Ltd., et al., 62 F. Supp. 220 (D. C. 
N.D., Calif., 1945).. ‘Phrauanit. to the lecnee: the U. S. Borax Com- 
‘pany “quitclaimed to the United States all of its claims to the Little 


Placer. Thereupon, the mineral entry was finally canceled and. the 3 


case closed on: December 19, 1945. : 
-. It will be noted that in the proceedings: eed by the ccs | 
-. ment in 1937 to cancel the mineral entry of the U. 8. Borax Company 
and in the ensuing litigation, appellant was not a party and did not 


participate. However, a few months after the adverse proceedings - 


had been ordered but before the hearing had been held, Burnham 
filed, on October 18, 1937, petitions to reinstate its permit and lease 
7 applications. ‘Two years later, on “May 11, 1939, while the case of 
‘the Borax Company’s mineral entry was endian before the Com-_ 
missioner, Burnham filed a. petition asking that consideration be 
_ given to its applications for reinstatement.: And, upon the dismis- _ 
‘sal of the Little Placer sult, it ees a further showing | in support of. 
its petition. — | 
In these various papers, Birchan Cones that the Des anne 
decisions of 1943 and 1944 definitely established that the earlier deci- 
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sion of March 8, “4988, ‘was erroneous: and that its nies application 
- should have ae allowed: It urged also that under departmental 
regulations existing on March 8, 1983, and at the time it filed its lease 
_ application, it was” entitled toa. ieee without competitive bidding. | 
_ In support of its petitions, it filed an affidavit that it had spent $18,095. 

~ since 1927 in development work and litigation in connection | with the 
Kramer borax fields, in which the Little Placer. is situated. _ 
By his decision of Jtine 18, 1946, the Commissioner denied the peti- 
_ tions as to both permit and one applications. His rejection as to 
the permit application was based on the ground that since the Little 


Placer was known to contain sodium borates, it was subject only to _o 


leasing. His rejection as.to the lease application was placed on the 
ground that Burnham was not entitled to a preference right toa lease; 
is that the competitive offering of the Little Placer for lease was under 


consideration ; and that reinstatement of the. application would serve .~ 


‘no. purpose. | ‘He. stated that the expenditures made conferred no 
preference right to a lease and that the regulations in. force on 
March 8, 1938, reserved the. right to offer sodium leases at competi- 
tive bidding, in which case a. prior application would give the appl- | 
_ eant no priority or. preference i in securing a lease. He further de- 

| clared that because the application of the U. 5S. Borax Company for — 
a mining patent and another application were pending at the time © 
Burnham filed its lease application, the land was not subject to other 
disposal so that Burnham was not, entitled to an award or considera- 
tion at the time. | 


Th its appeal, Burhhan latins only « a Hpht to a eee SO the peti > 


tion for the reinstatement of its permit application may be deemed’ 


. abandoned. As to the lease, Burnham asserts that it is asking the 7 


Department to do only what it would have done i in 1933 had it not 
rendered an erroneous decision, namely, issue a lease to. Burnham 

without competitive bidding. Appellant contends that, this was the 
intention of the Department in the event Burnham was successful 


. at the hearing; otherwise Burnham would not have been given the 


burden of proof at the hearing. Appellant admits that the regula- 


. tions in effect at the time its application was rejected. expressly re- 


served the right to offer leases at competitive bidding despite. the. 
| filing of prior. applications. The regulations provided : | | 


In the. award. of lease of any lazids or ‘deposits hereunder the right is re- _ 


 -served-to order a sale of the lease at public auction to the bidder offering the 
highest cash -bonus for lease thereof on such terms as may be prescribed for. 
lease of the lands, in which cause any application for lease theretofore filed wilt 


3 give the applicant nO. “priority or preference im securing a leasé of the lands. 


 [Cire. No. 1194, ‘Pt. I, per 5, approved June 14, 1929, 52 L. D. 651, 656 ; italics 


euppiet. 1 
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Appellant cine, flies that the Departrnent’s Ses: was not . 
to exercise this right. It cites in vere the Departments state- 
ment in amending Circular No. 1194, that— ~ : 

Under the existing regulations (Circular 1194, 52 L. D. 651), governing the 
disposition of sodium deposits under the Leasing Act of. February 25, 1920 
(41 Stat..437), and acts amendatory thereof, the practice is to award sodium 
leases to applicants therefor without competitive bidding. This system of 
disposing of sodium deposits has proved unsatisfactory. [Cire. No. 1364, ap-- 
proved August 9, 1985, 55 I. D. 319.) 

Therefore, appellant urges, since it would undoubtedly have Gesn 
given a lease in 1933 had the Department’s decision been correctly 
rendered, and since it has been subjected to large expense and effort . 


_ to substantiate its contention that the Little Placer was subj ect. to. 
— lease, simple justice requires that it be offered a lease now. 


Appellant also asserts that it should be granted a lease as a matter : 


of equity because a foreign borax combine was working against Ig? 


from 1928 on. It suggests that the combine could have colored the 
picture as to the Little Placer during the first. hearing and that if 
appellant had been able to cope. with the combine, it, doubtlessly: could — 
have established. its right to a lease in 1933. : 
Neither Burnham’s appeal nor its petition ie reinstatement. pur- 


ports to assert that it is entitled to a reinstatement of its. lease appli- — . 


cation as a-matter of law. Nor, assuming that its application was 


reinstated, does appellant. contend that it has a legal right to the 
issuance of a lease. Such a contention could not be maintained. 


Section 24 of the Mineral Leasing Act, as amended os Stat. ee + 


80 U.S. C. sec. 262) provides that— 


ek Lands known to contain ‘valuable deposits of: * a * -[soatam] 


and not covered by permits or leases shall be subject to lease by the Secretary == 


| of the Interior through advertisement, competitive bidding, or such other ~ 


; - methods as he may by general’ regulations adopt and in such areas as he shall 
fix, not exceeding two thousand five hundred and sixty acres, * * © — 


This language clearly imposes no mandatory duty upon the Sec- 
retary to issue a lease upon application but. expressly authorizes him 
to issue leases by competitive bidding or by such other methods as 
he should decide. The departmental regulations under the section 

have never provided that the filing of an application vests the appli- 
cant with any right to a lease. Thus, in the first sodium regulations 
adopted by the Department on:-May 28, 1920, and in force when appel- 

_ lant filed its application, provision was made for publishing 30 days’ 
7 notice when an application was filed and for awarding priority in the 
case of conflicting applications filed during the 30-day period upon. 


the basis of investments proposed by the respective applicants, date 


of propored peters development, sis ae equities resulting from ~ 
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Scrapers or "development under | claims ‘made nde other nya: 


(Cire. No. 699, 47 L. D. 529, 583). And, as already pointed out, at - 


the time ‘appellant’s application was finally. adjudicated, the regula- 
tions additionally reserved the right to issue leases by competitive 


- bidding despite the prior filing of: applications. These regulations. 


therefore made it plain that the mere filing of an application would | 
not confer upon ‘the applicant a right toa lease or even a 4 preference |e 


right over later applicants for a lease. — 


a  Appellant’s claim therefore comes down to. ie santention éhae oa 
| at should be granted reinstatement and a lease because of equitable 


considerations. On this score, appellant avers that it would have been 


7 granted a lease without. competitive bidding in 1933 had the Depart-_ -_ | - 


ment not rendered an erroneous decision. This is pure conjecture. 
There is nothing in the record to indicate that a lease would have been 
issued to. Burnham without competitive bidding in 1933 had it been 


_ - suecessful in the hearing. It was given the burden of proof i in. the 
_ hearing because. it was up to appellant, as a subsequent claimant, to 
prove that. the prior mining: locations on the property for. which: it 


. had filed were invalid. Before the hearing was held on June 25, 1929, 


the express reservation of the right of competitive bidding was added - 


to the regulations, so appellant was on notice that success in the hear- - 
ing. did not mean the issuance of a lease without competitive bidding. — 


The fact that the Department may not normally have used the com-. _ 


_ petitive bidding procedure was no assurance ee it oe Bot have 


= ats it in this case. 2. 
. As for the expenditure. of $18, 095 datas to fe eee made, ihe a5 


: affidavit submitted charges only $1,963 to expenses incurred in the - 


first hearing. The remaining amount is credited. to development, ae 


legal, and other. expenses: chargeable. generally to the Kramer. borax 


_ field. While these latter expenditures may have had in part.an inci- | 


_ dental relationship to appellant’s endeavor to secure a lease on the 
~ Little Placer, they are not so directly associated as to vest it with 
any substantial equities. As for the reference to the borax combine 
and the suggestion that it prevented appellant from successfully - : 
establishing its case in 1988, this is also so speculative and conjectural aa 


| that it cannot be given appreciable weight. | 
It is not intended to suggest here that appellant. aa Het ee ae 
expenses and expend considerable effort in its. endeavor to obtain 


a lease on the Little Placer claim. ‘Nor is it intended to say that _ 


~ the testimony contributed by appellant i in the 1929 hearings was of 


no value in the. subsequent proceedings. which led to a reversal of -:~ 


the Department’s original position. All that is held here is that such : 
contributions were > not of such weight as to entitle appellant as a 
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aa matter of equity to ies issuance sof a lease at this time without com- 


prune bidding. | 
2 Since August 9, 1985, Because the ‘Deserauent deemed the Pees | 
: of leases without competitive bidding to be unsatisfactory (Cire. No. 
(1864, supra) the Department has by regulation required competitive 
| bidding i in the issuance of leases (43 CFR 195:16).. Studies of the 
Little Placer property since appellant’s application was filed indi- 
cate that it contains a very substantial and valuable deposit of pure 
. sodium borate (kernite). This deposit is estimated to be one of the 
largest known to exist. In view of its great value and the consider- 
- able amount of interest which has been manifested 4 in it, it would not — 
appear to be in the public interest to deviate from the established © 
practice of the Department and to issue a noncompetitive lease at. 
this time upon the basis of an application which was filed 18 years 
ago. Of course, in offering the Little Placer for lease, full oppor- 
_ tunity will be given to appellant to submit a bid. 
_. There need: be no apprehension that any lease to the Little Placer 
will be issued to any interests which are inimical to the national 
welfare. With the disclosures of the antitrust suits brought against 
the borax combine in mind, the Department will issue any lease to 
the Little Placer only after a most careful scrutiny of the proposed 
lessee. | 
Because appellant has failed to Sepik any egal right to the. 
reinstatement of its lease application, and because the equities in its 
favor would not justify a deviation from the Department’s regula- 
tions requiring the issuance of sodium leases by competitive bidding, 
even if its application were reinstated, the decision of the Commis- 
sioner is atlirmed. | | 
Ono L. CHAPMAN, 
Under. Secretary. 


| ANNIE] L. HILL v. N.S. WILLIAMS AND T. C. LIDDELL 
MRS. JIMMIE SAUNDERS v. N. S. WILLIAMS AND T. C. LIDDELL | 
| ar WN. HAWKINS, ‘PROTESTANT | 


pee . o Decided January oa | 
A-24255 | | 


oil and Gas Leases—Interior Department Employees. 
_. No officer or employee. of the Depar tment of -the Interior may be admitted to 
any share or part in, or derive any benefit from, an oil and gas lease of 
‘public lands issued by the Department. As a matter of public policy, the 
-. Department will generally not dispose of any interests in any public lands to © 
its employees. . Any such lease obtained by an emupreyee of the Department is 
: subject to cancellation. ; : . 
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Oi and Gas Leases—Cancellation—Concealment and Misrepresentation. 


“Where an employee of the Department obtained an oil and gas lease and, upon 7 
order to show cause why it should not therefore be canceled, he and: his - 
: assignees procured the Department’s approval to his assignment of the lease 
by concealing and misrepresenting material facts with respect to his inter- 
ests in the lease, the approval is. subject to revocation, and the Jease is sub- - 
ject to cancellation. Under such cir cumstances, it is unnecessary to consider 
whether the approval of the assignment was warranted in the first: place. 
 . "The cancellation “will be effected in accordance with section 31 of the Miner al 
_ Leasing Act, as amended (act of August 8, 1946, sec. 9, 60 Stat. 950, 958). 


; Protest Against Assignment. of Oil and Gas Lease—Moot. Cases Dispute | 

‘Over Private Contracts. ee 7 | 

A protest against a subsequent gasioument of the. oil and gas sdaeive is moot _ 

- where that assignee has withdrawn: its. application for approval of the as. 

signment; and the dispute in this case concerning that assignment, resting 

- on the terms of a private agreement, eould and. should more appropriately be: 

settled either between the pene or oe ou in the courts, rather than by this: 
Department. 


| - be eaes for rant Covered by Outstanding Uneanceled Ou and Gas | : 
_ Leases. | os 


Since an outstanding scanceied Sil ana gas lease is not absolutely void, arr 
oil and gas lease application for lands covered by such lease is invalid and: » 

_ will not be received until the availability of the lands for further application | 
has been noted on the loeal land- office records. 

Oil and Gas Leases—Reinstatement of Rejected Applications. 


An ‘oil and. gas application which, although validly filed, was twice rejected: 

- need not be reinstated whiere no appeals were filed, the ease was twice 

— “finally”. closed, and there are no extraordinary circumstances or equities 
_outwelghing the need for drawing the line of finality i in such cases. | 


APPEALS FROM THE GENERAL LAND OFFICE! a 


iz “This case involves the validity of an oil and gas lease on oareaan pub- | 
. lic lands of the United States, originally issued to Harry C. Williams. — 
‘Mrs. Hill appeals (A-24248) from the rejection of her application for - 
-an oil and gas lease on these lands (Las Cruces 062812). Mrs. Saun- 
ders appeals (A-24255). from the rejection of her application for: rein~ 
statement.of her previous application for an oil and gas lease on the © 
same lands (Las Cruces 059866). Both Mrs. Hill and Mrs. Saunders 
seek the cancellation of a 5-year noncompetitive oil and gas lease (Las. 
Cruces 059584) , now held on these lands by Messrs. N. 8. Williams and. 
_T. C. Liddell, and each seeks to have the lands covered thereby leased: 
- to her alone. Mr. J. N. Hawkins. is. protesting against any assign- 
- ment of the lease by N N. 8. Williams and Liddell to Shell Ou ee a he 7 





1 Effective July 16, 1946, the General Land. Office and the Geuine Service. were abolished: : 
and their. functions. were. -transferred to the Bureau of Land. MEDaEeIent by Reorganiza-- 
tion Plan No. 3 of 1280 (11 F.R, 7875, T876 ; att (Od. . 
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tp appears ; that. Hawkins, Liddell, ‘and N. S, Williams, aye various | | 


| pened acquired quarter, halt, and quarter interests, respec- 


tively, 1 in an exchange oil and gas lease covering certain public lands 
‘in New Mexico (Las Cruces 032127) 2° On March 27, 1941, Hawkins — 
and N. 8. Williams assigned their interests in that lease - Liddell. 
Within a few months, Liddell relinquished the lease and it was can-. 
celed. On December 16, 1941, as soon as the land became subject to 
new applications, N. S. Williams? brother, Harry C. Williams, filed an. 
‘application for a ich on the same land in his own name (Las Cruces 
059584). 
On January 30, 1942, Mrs. ‘Sauiiers filed her appietan for an oil - 
and gas lease on the same land (Las Cruces 059866). Since Harry C. . 
» Williams’ application was prior in time, the lease was issued to him on 
November 1, 1942; Mrs. Saunders’ application was accordingly re- 
jected by the register of the local land ‘office on November 24,1942, 
_ Mrs. Saunders did not appeal, and on J anuary 14, 1943, the Pogister in 
the regular course closed the case on her application! 7 
- Shortly before March 3, 1943, the General Land Office was in- _ 
_-formed orally. by one of ihe attorneys for Mrs. Saunders that Harry - 


©. Williams, when he filed the application and obtained the lease, was — 


an employee of the Department. of the Interior, i In the poe of Rec- 


— lamation.. ‘Section 9 of the lease provides: 


Unlawful interest. took # no ‘oflicer, agent, or employee of the Department 


of the Interior, shall be admitted to any share or part in this fease or aenye oe > 


benefit that may’ arise ther efrom ; _ ee A 


| On March 3, 1948, the Commissioner of ae General Land Ofiice feud 


a decision requiring Harry CG, Williams to show cause why the lease 
_ should not be canceled. On the same day, the Land Office received a 


letter from Mrs. ‘Saunders requésting reinstatement of her application, 
accompanied by a tender of the ae which had peer pes . 
returned to her. — : 
In response to the Con misdonee S ee -cause order, cree C. Wile 
liams, on April 6, 1943, executed and filed an assignment of his lease 
to N.S. Williams and Liddell. At the same time, all three of them 
also executed and filed in the Department affidavits averring, in sub- 
stance, that Harry C. Williams, who lived in Las Cruces, had merely 
“for convenience” acted as an agent for N. S. Williams and Liddell, 
who lived 45 miles away in El Paso, Texas; that N. S. Williams ana 
Liddell were the real and only owners of the lease that N.S. Williams 


es 27, 23 S., R. 38 i, N: M. P. M.,, Lea Goiinty, New Mexico-: Sec. 17, NwW%,S%; sec, 18, . 
all; sec. 30, SEX, SHYSWis : ; sec. 83, NW, NSW, lot 4, containing approximately a 


“ca ,567, 03 Leres, 
4 Under section 17 of the Mineral easinw Act (41 Stat. 487, 443, as amended, 46 Stat. 


--- 41007 ; 46 Stat. 1523 ; 49 Stat. 676; 30 U.S. G sec. ee0 
448 CFR 192. 28 | (1940 ed. ). 
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and Liddell had el all costs in connection with es ise as. shown 


_ by certain canceled checks; * that Harry C. Williams was neither paid — 
nor promised ‘ ‘any money or interest in the lease”; that he had no |. 
interest in the lease; and that none of them knew that Horry Cees 


: Williams was ineligible to hold a lease. | 
On the basis of this showing, the Department cpneaed the assign- 
ment, on May 18, 1943, on the express ground that Harry C. Williams 
“appears to have acquired this lease innocently of the prohibitions | 
stated in section 9, and since he does not appear to have been admitted 
to any share or part of the lease * * *,” The Commissioner, by 
decision of August 17, 1948, thereupon affirmed the register’s action in 
rejecting Mrs. Sader application, denied her request for reinstate- 
~ment of her application, and again returned her filing fees. She did 
~ not appeal, and on iowa! 2, 1948, the case On. her 5 aici was — 
again closed. | ron 
On August 26, 1948, Hawkins filed j in the Departiaeit: a sworn Notice _ 
of Claim: to a ‘one-fourth equitable. interest in the lease. Shortly 
thereafter, he instituted a suit to secure an assignment of that interest — 
tohim® On August 21,1944, however, the suit was dismissed by con- 
‘sent pursuant to an agreement of that date under which Hawkins — 
agreed to execute a disclaimer of any interest in the lease, and Liddell | 
and N.S. Williams gave Hawkins certain contract rights agaist them a 


ee in relation to the lease. 7 





“serry C. Williams ‘maid the filing: fee of $20 on December 16, 1941; a ‘check for 320 - 
from ‘Liddell to the order of Harry C. Williams dated December 15, 19441, was deposited 


in the Mesilla Valley Bank on December 18, 1941, after endorsement by. Harry C. Williams os 


and one other person.. The. first year’ s Tental was ee by Liddell’ S check to the order of 
the register dated June 23,1942, 
. § Hawkins v.‘N. S. Williams, T,. Cc. Liddell et al, No. 5455, District Court of Phe’ Fifth 


Judicial District of the State of New Mexico, in and for Lea County. In this suit Hawkins,  _ 
. relating the history of the respective quarter, ‘half, and quarter interests of Hawkins, & 
_ Liddell, and N. 8S. Williams in the previous exchange lease (Las Cruces 032127), alleged 


that the assignment thereof to Liddell was.made pursuant to an agreement that Liddell 
would hold the lease as trustee for the three of them, their respective equitable Snterests 
to be in the ratio of their previous interests ; that the relinquishment. of that lease and the 
acquisition. of the present lease (Las. Cruces: 059584) was in trust for the three of them .. 
and that the: assignment by: Harry C.. Williams to Liddell and N.S. ‘Williams, and their 
refusal to recognize Hawking’ ‘rights thereto,. was pursuant to a conspiracy. between Liddell 
and N. S.. Williams to defraud Hawkins out of his interest in the property. 

7 Hawkins received the following contract rights against Liddell and N. S. Williams under 
that agreement : Hawkins would receive a specified sum from the proceeds of a then proposed 
sale of ‘the lease to one Ellison. If that sale was not consummated, Hawkins would for 90 
days thereafter have the exclusive right to sell the lease at a price satisfactory to the. 
-parties, or. at any price higher than the amount of the then proposed. sale to Ellison; but if . 
Hawkins did not obtain a pur chaser within that 90-day period, any proposed sale by N.S.. 
Williams and Liddell was to be. subject to a 10-day option to Hawkins to purchase the 
. property at the proposed sale price : and Liddell and N. 8. Williams would provide merchant- ~ 
- able title. The agreement also provided that the proceeds of any sale would be divided in — 
23 specified Proportions: between the parties ; that N. S. Williams and Liddell would not 


relinquish the lease to the United States without first tendering an assignment to Hawkins; — 
-. and that Hawkins would be given an. adequate assignment enabling him to assert any rights 


' . to a renewal or new preference lease if N.S. Williams and Liddell did not desire to assert 
Z any such rights. : es 
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On March 16, 1944, Mrs. ‘ll ‘Risa: an Nepple an (Las Gece 


2 062812) for a lease on the lands here involved. It was rejected by the 


_ register on March 20, 1944, because all the lands were covered by the » 
lease.then held by N. S. Williams and Liddell. She thereupon ap- 

_ pealed to the Commissioner urging that the lease be canceled on the | 

ground that Harry C. Williams, as an employee of the Department, : 


was ineligible to acquire any interest in it and that the approval of 


Harry C. Williams’ assignment to N. S. Williams and Liddell had 


-. been procured by fraudulent affidavits which concealed the fact that 


Harry C. Williams was the unlawful owner of an undivided interest 1 in 


> the lease to the extent of 67.03 acres. She furnished a copy of a letter 


from N. S. Williams to Hawkins dated December 24, 1941, in which 
N. S. Williams, mentioning that Harry C. Williams had filed the. a - 
plication for the land, stated: “I told him we would take care of him.” 
In addition, she submitted a copy of a recorded sworn instrument en-— 
titled “Designation of Interest” * which Harry C. Williams had exe- 
cuted on October 19, 1942, and which Liddell had filed for recording © 
in the county oe ah this instrument, executed while his appli- 
cation for a lease was still pending and just before the lease was issued,. . 
‘Harry C. Williams declared that he held oil and gas lease, Las Cruces 
059584, as trustee for. the following persons who owned po following | 
_. ratio of undivided interests :° — 7 _ —s. 





pd ht, Aes 6 C4 1 =H [eee pee pnenr ero ec meester Deere ENS er NURS SIRES Wiper RPO a 625 
N. 8. Williatis..-- 2 soo esses ——— a een eat 625 = 
Harry C. Williams_.-.--_-.-_ 22 _. 67.03 
| Ownership to be later designated by N. S. Williams______ =. 250 
| ee | 1,567.03 


In this doaument Harry C. Williams father stated that “Any ian, 7 
sition of these lands and any: profits therefrom whether in oil or gas 
or money shall be divided among the interested parties hereto in pro- 
portion to their interests as set forth above. a On the same grounds, 
on February 7, 1945, Mrs. Saunders again filed an application. for 
reinstatement of her ie previously denied application. _ 
On October 38, 1945, Liddell and N. S. Williams executed an assion- 
ment of the iEa6e to the Shell Oil Company ; Hawkins, on December 
7, 1945, filed a protest against its approval, charging that Liddell 
| and N. 8. Williams had breached their contract of f August 21, 1944, 


. 8 Tocunient 16914, recorded: in county records of Lea County, Tavinotew: New Mexico, in 
- Book. 26, page 492, Miscellaneous Recor ds. 

9 These sotereets are approximately as follows, expreased in n percentage ratios : : 
Percent 


ome. Te | ea ce Le eee 39.8844 
Ns Bs Wallies se ee Sa ata a eR PRE TO a 39,8844 
Harry C.: Williams eRe PS eA Dee EEE Eo EAP Oe CSR OS PRR EO OE ieee PT eR OTE 4.2775 
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~ with hin; ond on May 20, 1946, the Shell Oil Company formally with: 
drew its applicaren for approval of the assignment. 
By decision of October 22,.1945, the Commissioner held (2) that 
a thers was insuflicient evidence of any prearranged scheme to defraud 
the Government out of any public lands through oil and gas leases; 1° 
(6). that there was “no evidence of any prior arrangement or agree- | 
ment for Harry C. Williams to obtain financial gain by the issuance 
of the lease”; and (c) that there was no evidence “to show that Harry 
_ C. Williams actually retains an interest of some sort in the lease or 
_ that the “Designation of Interest’ was made by him with. knowledge 
of the fact that he could not hold it or that the present lessees acted 
with such knowledge in procuring it to be executed and recorded on 


the county records.” The Commissioner therefore refused to cancel _ . 
_ the lease, rejected Mrs. Saunders’ application for reinstatement of — 
her application, affirmed the register’s decision rejecting Mrs. Hill’s 


application, and required that the assignment from H. C. Williams 
to N.S. Williams and Liddell be recorded in the county records. The 
~ Commissioner also held that Hawkins’ Notice of Claim to a one-fourth © 


interest in the lease would not. be considered, in view-of the fact that 


his suit against N. S. Williams and Liddell to establish his title to 7 
that interest had been dismissed on August 21, 1944. | 


_ + Separate appeals have been filed by Mrs. ‘Hill (A-24948) and co | 
| Mrs. ‘Saunders (A-24255). They repeat the contentions they re- 


‘spectively made to the Commissioner. In addition, Mrs. Hill charges 7 
_ fraud on the part of the local land-office employees in accepting Harry 
_ C. Williams” application with knowledge that he was an employee of | 
the Bureau of Reclamation and argues that. the lease was void ab. 
indtéo. Hawkins has not appealed from the Commissioner’s decision 
denying consideration to his Notice of Claim to'a one-fourth interest in 


the lease, and unat aspect of the case is therefore no longer before. tae 


- a 
s Hawiins’ PROTEST 


ha : Since Shell Oil Company has: withdrawn its oe for ap- 


3 : proval of the assignment to it, Hawkins’ protest is now moot. More- 


— over, the dispute between Hawkins on the one'side and Liddell and — 
N.S. Williams on the other side, each charging the other party with — 
having breached the terms of their agreement of August 21, 1944, is 
a matter which could and should more appropriately be settled either 
~ between the parties or by suit in the courts, rather than by this De- 


Sa U5 e., by attempts: to evade the prohibition against excessive holdings of interests in os | 


oil and gas leases in violation of the acreage Piglerone under beckon 27 of the Mineral 
Leasing: Act (30 U. S. C. sec, 184). oa 
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_ partment. Hawking protest es the proposed. assignment of the - 
lease ¢ to Shell, Oil COM DED, is therefore dismissed. ae 


Mrs. ‘Huw Ss Aveticarton. 


Mrs. Hills application was filed on March 16, 1944. At che time. | 
all the lands for which she applied were covered by an. outstanding ae 


~ uncanceled lease. She argues that the land was open to her applica- | 


= tion because the lease was void ab initio. She cites sections 114, 115, 


and 116 of the Criminal Code (18 U. S. C. secs. 204, 205, and 206), _ 
and Waskey v. Hammer, 223 U.S. 85. (1912). The sections of the: 


Criminal Code apply. only to contracts of the United States with 


: members of Congress. The Waskey case involved the validity of a — ; 
mining location. and a specific statute? which is applicable only to 


* employees: of the Bureau of Land Management. 18 This case involves | 


a lease. approved by officers of the Government, and Harry C. Wil- 
liams is an employee of the Bureau of Reclamation. Moreover, the 
decision followed the general rule that an act done in violation of a— 
statutory prohibition is void; here, nothing done at the time of the | 
issuance of the lease constituted such a violation. Mrs. Hill also points 
out that when Harry C. Williams filed his application for a lease he 
failed to file a power of attorney. under oath, which the Department’s | 
regulations “ require an agent to file, and she cites the cases of Hd- 
wina &. Eliott, 56 I. D. 1 (19386); Sour v. McMahon, 51 LD. 587 
(1926), and. Witbeck v. Hardeman, 51 ¥F. (2d) 450, 454 (C, C. A. 5th, 
1931). These cases, however, did not relate to, nor did they hold 
that leases issued by. the Department were void ad znitio because of 
- omission ‘in filing a sworn paper; they dealt only with the validity of — 
the. application itself, not of the lease. These cases would. be perti- 
nent where the question in issue is whether the Department: should — 
recognize an application which was filed without the proper accom- | 


| panying affidavit; but they are not relevant where the question in issue 


is whether a Tease, which was issued by the Department and whose 


— assignment was later DEES oy. the Department, is to pe declared a 


void from the beginning. | 
In any event, even if. it is ied that the cee was ed sila 


~ it was still in the name of ‘Harry C. Williams, the action of the © - 


Department in approving the assignment by Harry C. Williams to — 


- Liddell and N. S. Williams placed on the lease the elon of repperent | = 


~ i Qf, Elmer K. Nelson, 59 I. D. 296 (1946). 
ae: Sec. 452, Rev. Stat. ; 43 U.S. C. sec. 11. 
dd Franklin: George Fox, 58 I. D. 257 (1942). 
_ 448 CFR: 192.23. (1940 ed. ). 
as Affirmed on other oe 286 U. S. 444 (1932), 
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a, Its very ‘existence. was a segregation of the land hich 


“discouraged the filing of other oil and. gas lease applications. Too * 
__ say that such a lease is absolutely void ab énatio for all purposes 18, 


| | therefore, to deny reality. The lease, however subject to’ cancella-_ 
tion it might. be, was still. outstanding and uncanceled, and at least, 
insofar as the filing of new ia aun was: concerned, cannot be a 


- 'g said to have been void ab initio. 


The rule has been long | established i in the Deienckt that an “oil 


~ and gas application on any lands then covered by an outstanding bat 
oil and gas lease is invalid and that no oil and gas lease applications =. 
will be received until the availability of the. lands for further appli- oa 


ation has been noted on the local records.* Even if the lease were can- . 
celed, Mrs. Hill’s application. would still be invalid, and she can secure — 


| no. priority by. virtue of having filed it. Her application was rightly . ; = 
rejected. There is therefore no need to discuss the charges by N.S. 
- Williams and Liddell that Mrs. Hill’s npatonsion was fled « on behalf | sae 


of, and at t the instigation of, Hawkins. 


Mrs. Saunpers? ‘AppLroaTi0N 


Mrs. Saunders’ first application for a lease (Las. Cruces 059866) was 
filed before the lease was issued. Her application, unlike Mrs. Hill’s, — 


was therefore ‘a validly filed application, though junior to the pre- _ -_ 


viously filed application of Harry C. Williams. But her application 


did not remain valid. After the lease was issued, the register rejected. — 


her application, she did not appeal, and her case was then closed. — 
_ She now argues that because she tendered her filing fees on March 


8, 1948, with her letter to the Commissioner requesting reinstatement . 


“i of her rejected. application, she should be awarded the lease if the . 


‘Liddell-Williams lease is canceled. But on August 17, 1943, her re-. 
quest for reinstatement of her application was. done: the. demon 


: : _ of the register in rejecting her application was affirmed, and: her filing — 
3 fees returned. — Again she did not appeal, and on Deccan 2, 1948, 
~~ her case was again closed. More than .a year. then elapsed bers - 


- she filed; on February 7, 1945, her present application again. seeking - 


. reinstatement of her already twice-re} ected application. 


Mrs. Saunders’ failure to appeal constituted acquiescence in st e 


| decisions of the register. and. of the Commissioner re) jecting her. appli- wee 


16 See James -v. Geminis Tron Co., 107 Fed. 597. (C. CLA. 8th,.- 1901) : : Martin pee 


49 Li: D. 171. (1922) ; California and Oregon Land Co. vy. Hulen and Hunnicutt, 46 L. D. 55 | 


(1917) ; ‘Hiram M. Hamilton, 38 L. D. 597 (1910) ; George B. Pratt, 38 L, D. 146 (1909) ; ; 


48 CFR 192.14 (1940 ed.) and 43 CFR 192.43 (1946 Supp.), Cire. 1624, October 28, 1946 


(11 F. R. 12956, 12958) ; J. “Thompson Howell, A. 23282 (Sacramento 032258), March 18, 


1942 (unreported) ; Hall v. Stone, 16 L. D. 199 (1893) ; United Rites VW. ‘United States ge 


= Borax Co., 58 1 D. 426, 440 (1944), on Motion for ie ae 
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cation and aac for reinstatement and twice dite her. case.” 
But even if those decisions-or the Department’s decision of May 18, 
1943, approving the assignment from Harry ©. Williams to Liddell 
and N. S. Williams, were erroneous in the light of the information. 
_ then available-(a question to be discussed later), yet those decisions: 
should be regarded as settling the conflict between the Williams and. _ 
Saunders applications. After the issuance of an oil and gas lease. 
and the rejection of the conflicting application, the Department will 
normally not order the cancellation of the lease and reinstate the © 
rejected application, even. where the original decision may have been — 
erroneous.”® ‘The issuance of the lease and. the acquiescence therein 
by the other applicant created an apparently valid segregation of 1 
_ the land which discouraged the filing of other applications. — There 
are here no such extraordinary circumstances or equities as would out~ 
weigh the need for drawing the line of finality when an application it ie 
twice rejected, no appeal is taken, and the case is twice “finally” 
closed. We think the decision of the Commissioner rejecting Mrs. 
Saunders’ application for reinstatement of her twice- “rejected applica- 


tion was correct, 
Distatcr Lanp OFFIcr EMrioyens 


- . While Mrs. Hill’s appeal was under consideration by the Depart- > 
ment, her attorneys filed charges that “officials of the district land 
office” participated in “a conspiracy to allow and sustain an entry 
which should have been denied.” An investigation reveals that some 
employees of the district land office knew of Harry C. Williams’ ap- 
plication and of his being an employee of the Department. And they 
- did fail to inform the Department of that fact.. But the lease was. 
not. issued by the district land office. Under the practice then exist- 
ing, all oil and gas leases were issued after adjudication by the General | 
-. Land Office in Washington. The district land office generally per- 
formed the routine functions. of receiving sworn applications for’ 
such leases, together with the required fees, noting them on the dis- 
_» trict land-office cots checking the status of the lands ‘sought and 


- 2 Cummings v. Johnson- Fenner and Murdi, 52 L. D. 529, 531, DB2 (1928) ; Macbride v. 
Stockwell, 11 L. D. 416 (1880) ; Pehbling v. Brewer, 20 L. D. 363, 365, 21 L. D. 65 (1895) 3 — 
Lillie M. Kelly, 49 L. D; 659, 662 (223) 3 M. T, Myers, G. L. O. 09845, approved September 
24, 1946 (unreported). 
— % Dougilass.v. County of Pike, 101 U. S. 677 (1879) ; Gelpcke v. Dubuque, 1 Wall. (68 
‘U. 8.) 175 (1868) ; Thomson y. Lee County, 83 Wall. (70 U. S.). 327 (1865) ; Mitchell vy. 
Burlington, 4 Wall. (71 U. 8.) 270 (1866) ; Larned vy. Burlington, 4 Wall, (71 U. See 275. 
(1866) ; Olcott v. The Supervisors, 16 Wall. (883 U. 8.) 678 (1872). ; 
19M, T. Myers, G. L. O. 09845, approved by the Department pee ae 1946 


. (unreported), | 
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the apparent coipistoiios of the application, nd then, if the poplica 
‘tion was regular on its face and the lands were subject to leasing . 
under the mineral leasing law, the application was forwarded to the | 
General Land Office in Washingtox along with information as to any 
conflicts with other entries or applications and other pertinent in- 
formation.” The lease to Harry C. Williams was issued by officials 
of the General Land Office and the Department in ‘Washington with- 
out any awareness of the fact that he was an employee. of the De- 
partment. The record and file of his application for an oil and gas 
lease did not, as it then stood, indicate that fact. Thus, even if there _ 
had been any conspiracy among officials of the district land office in © 
connection with the: application, it is questionable whether the lease - 
could or would have been affected in any way by such conspiracy. 
But it is irrelevant to speculate on this question because there is 
no evidence submitted by Mrs. Hill or in the record of the investiga-". 


tion heretofore made by this Department which would support the ~ 


charge of conspiracy. In any event, however; in view of the dis- 
position of this appeal on other srounds, those charges need not — 
be here considered, relevant though they may be to the internal 
administration of che Department. 7 


Tie LEASE AND THE AssIGNMEN' 


Sia 9 of the lease, withholding from employees of the Dever: 
ment the. privilege of being admitted to any share or part in the. lease 
or of deriving any benefit. that may arise therefrom, expresses a _ 
basic principle of the Department that.as a-matter of public policy 
the Department will generally not dispose of any interest in public 
lands to its employees.” The Department has adhered to this policy 
even where the employee had filed his application for a Tease before 
he became an employee of the Department.” __ 

_ In this case, the lease was issued to Harry C OF Williams = officials 
who did not know that he was an employee of the Department. Its 
aged on May ba ee of E his assignment of the oe to mee 


2043 CER 192. 23 (1940 ed.) ; : par. 10, Cire. 1386, ‘May 7, 1986, 55 I. D. 506, as amended : 
by G. L. 0. Order No. 91, approved by the Department on October 16, 1940: 

at Memorandum of Assistant Secretary Chapman to the Commissioner of the General 
‘Land. Office, May 16; 1945 - (Salt. Lake City 063226); letter of Secretary Ickes to. the 
President of the Senate, January 4, 1945 (S. Rept. 195 and H. Rept. 754, 79th Cong., 1st 
BesS.) ; Solicitor: Gardner’s opinion of March 25, 1948, 58 I. D. 354; Solicitor: White’s | 
- memorandum opinion:of December 12, 1946. See, also, Waskey v. Hammer, 223 U. S. 85, 
- 98 (1912) ; ef. act of Tune 1, 1988 (52 Stat. 609), as amended by the act of July 14, 1945 

. (59 Stat. 467 ; 43 U. S. C. see. 682a) ; Manual, ‘United States Bureau of Reclamation (1938 a 
ed.), pars. 76, 79, Personnel, pp. 96, 97. . a. . _ 
es = Elmer K. ‘Nelson, 59 I. D.. 296 (1946). 
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_ and N.S. Willan: Seely. states. thac it. was based on . the view, 

- then supported by the record, that he had acquired the lease in-. 
nocently and did not. appear to have been admitted to any share or _ 
_ part of the lease. Whether or not this. approval was warranted, on _ 

- the basis that under the evidence as it then stood it might be argued — 

that canceling the lease would onerously penalize seemingly innocent. 
people for an apparently trifling mistake, is now immaterial. The 
facts now of record have placed a an saunas different ous on the | 
matter. , 
— It is unimportant to speculate a as i he nature of the ee 
actus between Harry C. Williams, N: S. Williams, and Liddell 
at the time the lease was issued, or as to the meaning of the cryptic 
phrase in N. S. Williams’ letter of December 24, 1941, “I told him: we 
would take care of him.” What is important is that before the lease 
_ was issued on November 1, 1942, the parties had in writing described — 


4 . . their relationship | to aon other: and their interests in the lease. | 
Harry C. Williams’ designation of October 19, 1942, was prepared by — 


N. 8. Williams, signed by Harry C. Williams, and. filed by Liddell 
for recording in the county public records. Tt conclusively shows 
that Harry C. Williams, in addition to his technical legal title to the 
entire lease, had an actual beneficial interest in apart of the lease, 
together with an agreement that. he would receive a share of any 
| Pee as compensation for his services as agent for Liddell and N. S. 
Williams.” It is difficult to believe that Liddell and the Williams 
brothers had no knowledge that Harry C. Williams had an actual in- 

terest in the lease. and a right to receive a share of any profits resulting — 
from. the lease, when they executed and filed their affidavits that. 
_, Harry C, Williams had acted “without consideration of either money | 

or interest. in the lease” and had. never been ‘ “paid any money for’ 
his services nor ee oe - any interest: i the lease. ae 


. ae ‘Section 1138 of the Criminal Code (18 U. 8: C. gee. 203) provides : 
‘Whoever, being * * * officer or clerk in the employ of the United Stated, ; shall, . 
directly or indirectly, receive, or agree to receive, any compensation whatever for any — 
services rendered or to be rendered to any person, either by himself or another, in relation 

_ to any proceeding, contract, * -* © or other matter or thing in which the United 
States is a party or directly or indirectly interested, before any department, * * * 


bureau, officer, * * * ghall be. fined not more than $10,000 and imprisoned not. 


‘more than two years ; and shall moreover thereafter be incapable of holding any Office 
of honor, trust, or profit under the Government of the United States. mn 


4 When questioned, Liddell admitted. that his affidavit was incorrect. on. this point, ana a 


N. 8. Williams admitted that he pepe tee both the Penna ion of Interest and the 2 various 
affidavits. ia . . 
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: These affidavits, on aa the ‘Department faiiea: in deter- 


“mining whether to approve the assignment from Harry C. Williams 


to Liddell and N..S. Williams, were. plainly false2> Had Lid- _ 


dell and the Williams brother revealed that. Harry C. Williams 
had an interest in the lease and an agreement to receive a share of 
the profits therefrom, the Department would have canceled the lease. 
Had the sonesaluents and misrepresentations in the Williams-Liddell 
statements been known to the Department, the assignment would have 
_ been disapproved, not only because of the violation of section 9 of the 


lease which forbids an employee from having any share or benefit — 


in the lease, but also because of the concealment and misrepresenta- 


tion by the applicants.of material facts. Under the applicable regu- 


lations (48 CFR 192.42 (1940 ed.)) and subsection 2. (p) of the lease, 


the lessee could not assign. the lease or any interest therein without — | 7 
first obtaining the consent of the Secretary:’ a6 The Department ap- 


proved the assignment, solely on the basis of the Williams-Liddell 
concealment of relevant facts. and their misrepresentation. that the 


tos facts were otherwise. 


In view. of the fact Ae Deparansute omens of thee assign- 


~ 


ment was based upon misrepresentations and the concealment. of rele- 
vant facts, and since the retention of an interest in an oil and , gas. lease 


by an employee of this Department is in plain violation of section 9° 


x of the conics and sae to the nee of a i ears the she sie 


~ 5 Section 35 (A) of the Criminal Code. (18 U.S. c. sec, 80) provides: 


oo o . whoever shall. knowingly and willfully falsify or conceal or cover up by: - 
oD any trick, oe or device:a. material fact, or make or cause to be made any false or 
.. fraudulent statements. or bear sente ions, or make or use or cause to be made or used 
- any false * * .* affidavit, * * knowing the same to contain any fraudulent. 


or fictitious statement or entry in any matter within the jurisdiction. of any: department mn 


or agency of the United States * * * shall be fined not more than $10, 000 or . 
- imprisoned not more than. ten vents or both.’ ” [See United States v. Gilliland, 312°. 


. U.S. 86, 91 (1941).7 
Section 37.of the Criminal Code (18 U. S..C. sec. 8) provides : 
“If two or more persons conspire either to commit any offense against the United 
States, or to defraud the United States in any manner or for any purpose, and one or 
more of such parties do any act to effect the object of the conspiracy, each of the parties 
to such. conspiracy shall be fined not more than $10, 000, or imprisoned not more than 
- two years, or both.” . 


See Glasser .v. United States, 815 U. S. 60, 66 (1942) - 4 Hammerschmidt vy, United States,, 


265 U. 8. 182, 188 (1924). 
. *% This provision is required by peetiori 80 of the Mineral Leasing Act (41 Stat. 437, 449; 
30 U.S. C. see. 187). ; ; 
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is aby ect to revocation, cad the lease is. subject to cancellation * a under 


section 31 of the Mineral Leasing Act. 


Harry ©. Williams, N. S. Williams, and T. C: ‘Liddell are e hereby 


- notified that the lease will be canceled and the approval of the assign- 


“ment revoked upon the expiration of 30 days after notice of this de- 


“ 


cision to them.” And the Director of the Bureau of Land Manage-. | 
ment will hereafter accept no application for oil and gas leases on 
these lands from the said persons or any of them, or from anyone , who 


37 Of: Federal Communications Comm’n v. WoKO, Inc., 329 U. Ss. 223 -(1946) ; United 
States v. Minor, 114 U. S. 238, 289-241 (1885) ; United States v. Southern Pacific Co., 251 
U.S. 1. (1919) ; McCaskill Co. v. United States, 216 U. S. 504 (1910) ; Diamond Coal and 
Coke Co..v. United States, 233 U. 8. 236 (1914); Washington Securities Co. v. United 


States, 234 U..8. 76 (1914) ; Levers v. Anderson, 153 F, (2d) 1008 (C. C. A. 10th, 1946); 
Archer y. Securities and Exchange Comm’n, 133 F. (2d) 795 (C. C. A. 8th, 1943) ;. Higgins — 
_ ¥. Mills, 22 F. (2d) 918 (C. C. A. 2d, 1927) ; Roumanian American Winery v. Morgenthau, 
. 152 BF: (2d) 452 (C, C. A. 2d, 1945) ; Thomas J. Molloy & Co. v. Berkshire, 143 F. (2d) 218 
(CC. C. A, 2d, 1944) ; Middlesboro Liquor & Wine Co.-v. Berkshire, 77 App. D. C. 88, 133 F.. 


(2d) 389 (1942); Great Western Broadcasting Ass’n, Inc. v. Federal Communications 
Comm’n, 68 App. D. C. 119, 94 F. (2d) 244 (1937) ; Newark Bay Cereal Beverage Co. v. 
Wynne, 57 Ff. (2d) 838 (C. C. A. 3d, 1932) ; Wynne v. Romonat, 46 F. (2d) 29 (C. C. A, 3d, 
1981) ; National Grain Yeast Corp. v. Mitchell, 51 Fr, (2d) 500 (C. C, A. 3d, 1981) ; Bern- 
stein v. Doran, 38 F, (2d) 897 (C. C. A. 3d, 1929) : Doran v. Judd, 31 F. (2d) 108 (€. C, A. 
3d, 1929) ; Burns vy. Doran, 37 F. (2d) 484 (C. C. A, 3d, 1930):; National Broadcasting Co. 
y. United States, 319°U. 8. 190, 222-224 (1943) ; Steuart & Bro, v. Bowles, 322 U. 8. 398, 
404-407 (1944) ; Helvering v. Mitchell, 303 U.. 8. 391, 399 (1938) ; Ex Parte Wall, 107 
U. 8. 265 (1882). See, also, Bugajewitz v. Adams, 228 U. 8.585, 591 (1913) ; Fong Yue 
Ting v, United States, 149 U. &. 698, 730 (1893) ; Hawker v. New York, 170 U.S. 189, 196, ; 


199-200 (1898). 


See, also, Department of Agriculture: In re Harry T. Silverfarb Co., 3 A. D. 597 
(1944) ;.In re Bessie Silverfarb, 3 A. D. 880 (1944). Civil Aeronautics Board : Hassen Ali 
Easmeil, Docket No. SR-1056 (March 27, 1945).. Interstate Commerce’ Comm’n: Bur- 
bridge Common Carrier Application, 14°M. C. C, 412 (1939) ; Federal Storage Warehouses, . 
Inc., 43 M. C. C. 673 (1944). Office of Price Administration: In the Matter of Tramor 
Cafeteria, Ine:, 3 OPA Op. and Dec. 6215; In the Matter of Maynard Wood, 3 OPA Op. and 
Dec. 6220; In the Matter of Mark C. Bloome, 3 OPA Op. and Dec. 6208. Securities and 
Exchange Comm’n: In the Matter of B. W. Sargent, 2 S. BE. C. 310 (1987) ; In the Matter 
of Securities Exchange Corp., 2 S. H. C. 760 (1937) ; In the Matter of Charles ©. Rogers, 3 
S. HE. C. 597 (1988) ; In the Matter of L. P. Atwater, 38. E. c, 763 (1938) ; j tn the Matter 
of Mine Sales, Inc., 5 8, E. C. 574 (1939). 

28 The lands covered by the lease are not known io contain valuable Bepocits of oil or 
gas and the lease was issued after August.21, 1935, under the provisions of section 17 of 
the act. As to Such leases, section 31 of the Mineral Leasing Act, as amended by section 9 
of the act of August 8, 1946 (60 Stat. 950, 956), provides as follows : : 

“Any lease issued after August 21, 1935, under the provisions of section 17 of. this 

Act shall be subject to cancellation by the Secretary of the Interior after thirty days’ 
- notice upon the failure of the lessee to comply with any of the provisions of the lease, © 

unless or until the land covered by.any such lease is known to contain valuable deposits 


of oil or gas. Such notice in advance of cancellation shall be sent the lease owner by —. 


registered letter directed to the lease owner’s record post-office. address, and in ease such. 
letter shall be returned as undelivered, such notice shall also be posted for a period of © 
thirty days in the United States ‘land office for the district in which the land covered 

_ by such lease is situated, or in the event that there is no district land office for such | 
district, then. i in the post office nearest such land.” 
9 Notice of this een will be given as MERCEDES in section 31 of the Mineral Leasing 


Act. OA ane : : a, 
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acts as his c or their agent or nominee, or has agreed to admit hats or 
any: of them to any share or benefit in the lease or proceeds thereof. 
As herein modified, the decision Peulaes from is affirmed. 


- Warner W. Gikbnme, | 
Assistant Secretary. 


GENERAL PETROLEUM CORPORATION ET AL 
‘A-24222- Decided Tanuary 2”, 1947 | 


<2 Oil: and Gas Tease“ Uaieation= “ental: 
_A “discovery” rental of $1 per acre is. chargeable. on. ponder penne: oil aise 
gas leases committed to a unit agreement under which a discovery. is made 
- although no part of the leased. lands lies. within. any participating, area. 
| established for the unit. a need ine 


Oil and Gas Leases—Extension of Term by Unitization. 


In view of. the standard provision contained in unit’ agreements for the soon” 
solidation of drilling and producing requirements, it has been the consistent’ 
practice of the Department to treat as extended by production in the unit 
area all unitized noncompetitive leases regardless of whether or not the 
leases may be considered situated on. the known. geologic structure of a 
producing field.. | , 8 2 a : 


Departmental Practice —Ratification by Congress. 7 
The departmental practice relative to the extension of noncompetitive: leases 
by unitization was in effect ratified by. onetene in epucHng the act of eee 
8, 1946 (60 Stat. 950). | 2 & a es : 
Rentals and Royalties—Unitized Leases. 


The concept of unitization as creating in. effect a single: lease for the purposes 
of operations and production does not require that the separate identity of 
unitized leases: be ee ara for the purpose of crediting gee on. 
. rentals. : ; . 


APPEALS FROM THE GENERAL LAND OFFICE’ = 


These appeals involve the question whether a $1 an acre ere: 
_ rental may be charged on noncompetitive oil and gas leases committed 


to'a unit agreement where no part of the leased: lands lies within any 
participating area established for the unit. At the outset it may: be ae 


noted that since August 8, 1946, the question has ceased to have general - 
importance. “On that data, the Mineral Leasing Act (41 Stat.487; 30 — 
U.S. C. sec. 181 e¢ seg.) was amended ‘to provide that the minimum — 
royalty-or discovery rental under any unitized lease shall be payable 
1Bffective July 16, 1946, the General Land Office and: the: Grazing Service were abolished 
and their functions were transferred to the Bureau of Land | Management; by anh Steet 
Plan No. 8 of 1946 (11 F. R, 7875, 7876; 7776). 


eerste. 4 
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Be only with respect to land sharing i in the allocation of ir or. gas andes 
the unit plan, i. e., land ina participating area (sec. 17 (b), added by 


act of August 8, 1946, 60 Stat. 950,952). The decision of the question — 


‘Im this case is narrowly limited to rental charges on unitized leases for. 
periods prior to that date. | 
On August 3, 1938, the Department approved the Cole Creek unit — 
agreement,. ‘effective September 1, 1938. Appellant General Petro- _ 
— leum Corporation was designated unit operator: The unit area em- 
braced approximately 18,720 acres, of which 12 454 acres were in- 
_ cluded 3 in the oe Federal oil and gas leases: hog 





d Acreage in 
oo unit 


. Serial No. . e ¢ ae ie Lessee | Date issue 
Cheyenne 054525 {ae A ha raht Pa Stare ‘General Petroleum..----. ---| June 20,.1938 : “240 
Cheyenne 054525 (b) - Sees Cole tewe pao tmbetec ie [yA EE ae Be a RE SIONS Denes PANES do__.-_..- = 720 
Cheyenne 060331__.-2---..---.-- eeleennweeeee-| Peter Nicolaysen......--..-- Sept. 11, 1937 2, 396 
_ Cheyenne 060424.__....- Saag eee tee __.| A. L. Cille CY--------2----2--- July 9, 1937 «2, 393 
Cheyenne’060430_..---..-.-------_.-....-..----| John McDermott -_-.2-._.-_|----- -do.....--- &s . 800 
Oheyerne 060433. 28s ce cl Ole Os Whee bec scat ccd ele cece DO.c222 160 
Cheyenne 060329... 22. geaeee eee ee sae ee George White..-..--.-....--]---_- G02. ccckc 1755 
- Qheyenne 0603302._-2......---.---..----2 ee Fred P. Moore.---_-_-- oan Aug: 7, 1937 | 2,301° 
- Cheyenne 060434_.._. 22 ee O--G. DURAN wssssteesaseees July 9, 1937 | 999. 
eneyenne Dee rspactesnsnas eget se eae C.M. Bettinger. Balter a Bel gins O02 cece . 600 
12, 454 





| “The last four leases are the subj ect of these appeals. 


Except for the first two leases, which are 20-year leases issued ander a0 
. section 14 of the Mineral Leasing Act (49 Stat. 676; 30 U. S. C. sec. 


923) as a reward for discovery, the leases are all 5-year noncompetitive | 


- Jeases issued under section 17 of the act, as amended in 1935 (49 Stat. 


676; 30.U. S. C. sec. 226). With respect to rentals the latter leases i, 
7 provide that the lessee shall— Pat 


| * mi ee pay the lessor in advance for each acre or Selon thereof, a rental - 
of 50 cents for the first lease year beginning on the first day of the month in. 
which the lease issues, and a rental of 25 cents for each ‘subsequent lease year | 
- beginning prior to discovery. of a valuable deposit of oil or gas within the limits. 
-of the geologic structure on which all or part of the Jeased: lands are situated, — 
and one dollar. for each lease year beginning on or after such discovery, the ~ | 
rental so paid for any one lease year to be credited on the oe for that ae 


oy _ *year: * ae [See. 2 (d).] © 


Around May 5, 1938, and prior to the ater of thie unit agree- | 
ment, discovery was made on land then included in a permit held by — 
General Petroleum; leases 054525 (a) and (b) were issued as a result 
_ of the discovery. On the effective date of the unit agreement, all of 
- the noncompetitive leases except the Nicolaysen lease were in their 
_ second lease-year and had paid rental for that year at the rate of 25 . 
cents per acre. Thereafter, except for the O. C. White lease which — 
_ was relinquished during its second lease-year, they continued to pay 
rental at that rate until J aly § 25, 1940. ‘Then the following series of | 
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‘aeons took: ites witli respect to the Nicolaysen, Cilley, and 1 Me. on 


~ Dermott leases, the three noncompetitive leases not involved in these ~ 


_ appeals. On J uly 25, 1940, upon the basis of a report from the Geo-  _ 
logical Survey that, the situation of part of the Cilley lease within 
_ the known geologic structure of the Cole Creek field was reasonably — .. 

_ established around May 5, 1938, by the discovery on the General 
Petroleum lands, the General Land Office demanded a $1 rental for 
the lease-year beginning in 1938. General Petroleum, obligated as 


~ unit operator to pay rentals on the leases, appealed, contending in ef- _ 
fect that only participating acreage should pay the $1 rental. The 


‘Department affirmed the Land Office, denying also General Petro- ~ - - 


—leum’s application for a waiver of rentals on all the nonparticipating ; 
Jands in all of the leases. A. Z. Cilley, A. 22889, November 8, 1943 _ 


“7 (unreported). The Company thereupon complied with the decision 


| and has continued to pay the rental on the $1 basis. 


‘On November 18, 1940, the Land Office had also demanded $1 rental : aa, 


on the Nicolaysen lease commencing September 11, 1940, on-the . 


~~ ground that a discovery on the Cilley lease on hac 94, 1940, had 


established the situation of part of the Nicolaysen lease on the iniowi 


geologic structure of the Cole Creek field. General Petroleum ap: 


_ pealed this decision but complied when the Department’s decision in 


the Cilley case was rendered. Upon a third demand of the Land x : 


s Office, dated J uly 18, 1944, the Company also paid $1 rental‘on the Mce- bea 


- Dermott lease commencing July 1, 1939, The demand was based on 


the ground that in the Cilley décision the Department had held that — 
~~ rental on all the soréage in the unit ae must be paid at the ae 


— $1. rate. 


The Cilley and Wicblacgsin leases were included in the initial par- 
ticipating area for the Shannon zone, approved May 20, 1941, but the 


ns McDermott lease was not included until an enlargement: of the: area 
was approved by the Department on October 31, 1944, effective April ae 
41,1944. The Cilley lease was also included in the initial participating © 


_ area for the Dakota-Lakota zone, approved August 19, 1941, and the © | 


| : Nicolaysen lease was included in a revision of the area, which became | 
a effective on August 1, 19438. | ee 
“Meanwhile, the George White, Moore, Dia and Beringer ee 


7 thé subjects of these appeals,, were paying rental: at the 25-centrate. 


But at the time the Shannon participating area. was revised to include 


_ part of the McDermott lease, i. e., on April 1, 1944, it also brought i in. 


a part of the Dugan lease. For this reason, cha Land Office, on. ‘Decem-_ - ; 


_ ber 19, 1944, stated that part of the. Dugan lease was to be considered © 


as being on the known geologic structure of the Cole Creek. field as 


of oe 1, 1944, and that ey the $1 rental became due for 
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the lease-year beginning July { 9, 1944. This action, it : will be. noted,. | 
was inconsistent with the Commissioner’s s prior decision that year in 
the case of the McDermott lease. The Commissioner had asked. for 
the $1 rental on the McDermott lease at a time when it was not in- 
. cluded in any Dardeipaens area and had related his demand back to 

July 1, 1939. — | 
— On August 6, 1945, the Cane ae anced that his decision, | 
on the Dugan ios was in error. He pointed out that because of the 
valuable discovery made in the unit area prior to approval of the 


unit agreement, Dugan’s lease did not expire at the end of the initial — 
_. 5-year term but was extended for the life of the plan. . This extension, | 


he said, was provided for under paragraph 17 of the agreement and 
was allowed on the theory that all leases within the unit plan are 
consolidated for operating purposes; that a discovery on one is for 
the benefit of all; and that all are considered as being constructively 
_on the producing structure. on which the discovery well is located. 

He therefore held that the $1 rental was due on the first day of the 
- lease-year following approval of the unit agreement, namely, July 9, 
1989. In three other decisions, dated the same day and assigning the 
same grounds, the Commissioner called for the $1 rental on the George 
White, Moore, and. Bettinger leases. ‘The rental demanded on the 
_ four leases totaled $28,939.63. 

From these decisions, General: Peticlein on a behale: as unit 
operator and on behalf of the four lessees has filed identical appeals. 
The Company contends that the decisions are contrary to (1) section 
17 of the Mineral Leasing Act, the terms of the lease, and the regula- | 
tions under which they were issued ; (2) departmental interpretations 
of the act and. Solicitor’s opinions with respect to rental obligations; 
and (3) basic principles and purposes of unitization. It further as- 
serts that the decisions are void because rendered by the Commissioner 
without notice and hearing. | 

_ Appellant’s principal argument runs as followed: Section 7 of the -_ 
act provides for a minimum rental. on leases of 25 cents per acre, 
which rental is not to be waived, suspended, or. reduced until a valu-— 
able discovery is made on the lease $ in that event rental is to be 
credited on- royalty. The section further. provides that 5-year non- 
competitive leases are to be issued where the lands leased are not on — 
the known geologic structure of a. producing oil or gas field. In the — 
Department’s regulations governing section 17 leases, provision was. 
made for a $1 an acre-rental only after a conimercial discovery was. 
made on the leased. lands. (par. 15, Cire. No. 1886, 55.1. D. 502, 520). 
And the lease terms require the $1 rental only aflor: a. discovery on 
the geologic structure on which all or part of the leased lands are - 
situated, ‘These provisions, Bppevants assert, contemplate that the 
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$1 rental 4 is riot to accrue on the leases in question. until production 3 


-is obtained by drilling on the lands covered by the leases or they | 
are proved. to be capable of production upon the basis of geologic 


— facts. ‘Since there has been no such drilling, and since developments. 
in the unit area’ have conclusively demonstrated that the leases are — 
‘unproductive, being outside of the known geologic structure of the 


Cole Creek field, appellants. contend that it is erroneous to charge at 


the leases with the $1 rental ) - 
_ The force of appellants’ ‘argument may be ie with respect | 
to nonunitized leases, but it completely ignores. the effect: of unitiza- 


tion. Under section 17 of the Mineral Leasing Act as amended in’ 


. 1935, supra, noncompetitive leases are issued “for a period of five 
years: and so. long ‘thereafter as oil or gas is _produced in paying | 

“quantities.” - Since there has been no production from the leases under 
-consideratioii, ‘they ‘would have: expired: in 1942 had they not been | 
unitized: In section 17 of the Cole Creek agreement, however, the 
Secretary agreed and consented that during the life of the agreement— 
(, 8 OE the prospecting, drilling, and producing operations performed by 
the unit Operator upon any lands subject hereto will be accepted and deemed 
‘to be operations under and for the benefit of all such leases; that suspension of 
operations or production on any such lease shall be deemed not to have occurred 
if there be. operations or. ‘production on any part of the unit area subject to 
~ this. agreement } that. no-; Such lease shall be deemed to expire by reason of 
‘ failure to: produce. wells. situated on land therein embraced ; vi 5 a 


In 1940, the first year in which 5-year noncompetitive ie canal 
under section 17, as amended in 1935, could expire, the Department 
| specifically considered 'the:effect. which. the quoted language would 
have upon the term of such leases. Construing the language as con-. 
- solidating the producing provisions of all unitized leases and regard- 
ing such consolidation.as the very essence of ‘uhitization, the Depart- 
_ ment held that. the effect, of the language was to extend the term of. 
unitized noncompetitive leases for so. long as oil or gas was-produced » 
_in paying quantities from any part of the unit area (letter of March — 
6, 1940, from Director,Geological Survey, to’ Secretary, recommending 


eee proval of Government Canyon unit agreement, approved by Acting 
Secretary on August:6, 1940). Ever since that time, the Department __ 


has adhered to that: ruling and has treated as extended by production | 
in the unit area all unitized: noncompetitive ‘leases | regardless of 
: whether or not any portion of such leases was included in a partici- 


. pating area and regardless of whether or not thé leases could be con- - | 
sidered situated on the known geologic structure of the producmg 


field established by the discovery. See letter from Commissioner, 
. General Land Office, to Messrs. Vogelsang et al., approved by a 
| oe Sosretary Chapman on August, 8, 1941 (Cheyenne Sele 
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aeeerdanes with this eas the Teases in 1 question were continued 
beyond the expiration of their primary term in 1942, and appellants 
fully acquiesced in such extensions. . , 
The Department further followed its view. that. cuiittizad iSoacs 
“are to be treated as in effect a single lease for purposes of operations 
and production, in promulgating regulations under the act of Decem- 
ber 24, 1942 (56 Stat. 1080; 80 U. S. C. sec. 228, note). That act 


af, provided that upon a dissovery of a new oil or gas field or deposit 


upon any lease issued under the Mineral Leasing Act, the royalty - 
obligation. of the lessee who drilled the discovery well should be 1240 
_ percent as ‘to. production from the lease for 10 years. following the 


A discovery. - Obviously, under the act, if a new deposit was discovered 7 


on one lease and a well was later drilled to the same deposit on a | 
second lease, only the first lease would be entitled to the flat. 121%, 


—_ percent rate. But in issuing regulations under the act (48 CFR, Cum. 


_-- Supp., 192.56a-192.56g, May 8, 1943), the Department provided that 
if a new discovery was made in a unit area, the benefits of the flat. 


| rate would be extended to all unitized lenses: (48 CFR, Cum. Supp., | 


192. 56c). Thus, in the example given, if the two leases were unitized, 
-the second lease would also pay only a flat 121% percent. royalty. ‘This | 


result reasonably flows from the view that unitized leases are in effect - 


a consolidated lease for purposes of operations and production. 


The Department’s practice in so regarding unitized leases need not _ 
_ stand on its own, however, for the Congress in effect has recently con- _ 


firmed it. ‘When S. 1236, the bill which became the act of August 8, 
1946, supra, was. introduced: in the Seventy-ninth Congress, it con- 
tained nothing on the extension of unitized leases issued under sec- — 


tion 17, as amended in 1935. In its report of March 15, 1946, to the | 


Senate Public Lands Committee on the bill, the Department urged the | 


-inclusion of an extension provision, stating that, “In fact, the Depart-_ 
ment has been following the practice of recognizing such extensions. 


. The proposed ‘substitute [bill submitted by the Department] has been 
so drafted.as to expressly sanction. this practice.” (S. Rept. No. 1392, 


79th Cong., 2d sess. (1946), p. 10.) Also, in explaining the substitute 
- pill, the Assistant Commissioner of the General Land Office told the 
Senate Committee that the purpose of the proposed provision was “to 
~ ratify. the Department’s practice of extending such leases which is. 
based on the theory that all leases committed to a plan must be con-— 


eid sidered as-a unit.” (Hearings on 8. 1236, pt. 2, p. 260, Senate Public Lo 
_. Lands Committee, *9th Cong., Qd_ sess. (1946). ) ‘The Committee re- 
- ported out an amended bill containing the Department’s: suggested a 


provision, and it was enacted without change. It reads as follows: 


-  ADy. other lease [than a. 20- -year lease] issued. under ‘any section of this “Act - . 
‘whieh | is: committed. to any such [anit] pen that contains a sas provision o. 
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for allocation of oil or gas shall continue. in force and effect as to the land com: 
mitted so long as the lease remains. subject to the plan, provided Oil or gas is 


- discovered under. the plan. prior to the expiration date of the primary term of a : 


such lease. [Section 17 (b), as added by act of August 8, 1946, supra. ] . + 
Prior to August 8, 1946, under the terms of the leases and the. regu- 7 


' lations referred to by veeollant all. producing leases were required 


to pay rental at the $1 rate.. There were no producing leases which ~ 


7 paid at the 25-cent rate. Since the four leases in question were treated 


_as producing leases for purposes of extension, it follows that the rental _ 
provided for producing | leases should be paid. They cannot. reason- - 
| ably be regarded as producing for extension purposes and. nonproduc- | 
ing for rental purposes. | 
It is true that Congress has decided that the $1 rental Pe no longer | 
be charged on the nonparticipating portions of unitized leases. In | 
section 17 (b), immediately following the extension ea Con- 

_ gress provided by the act of August 8, 1946, that— __ | 


i a a The minimum royalty or discovery rental under any lease that 1 fia 


“become subject to any cooperative or unit plan of development OT operation, 7“ 


or other plan that contains a general provision for allecation. of oil or gas, shall 7 
_ be payable only. with respect to the lands subject to such lease to which ‘oil or 
7 gas shall be allocated. under such plan, ie ey : 
In adding this provision, Congress was aware that hs Department 

_ was. charging the $1 rental-on all unitized land in a productive. unit. 


As.a matter of fact, in the Hearings held on S. 1936, Mr. J. M. Jess 


sen, assistant secretary of the General Petroleum Corporation, ap- | 


peared before a Subcommittee of the Senate Public Lands Committee i 
at Denver, Colorado, on August 31, 1945, and discussed this very case. 


(Hearings on S. 1236, pt. 1, pp. 206-210, Senate Public Lands Commit- 


tee, 79th Cong., Ist sess. (1945).) Yet, significantly, in adopting the - 


_ provision quoted, Congress did not make it retroactive but simply — 
prospective in. operation. That statutes are not to be given a-retro-— 


-. active application in the absence of the clearest mandate is an estab- | 


_ lished rule of statutory construction. Claridge Apartments Co. v. 
Comm’r, 823 U.S. 141, 164 (1944) ; Hassett v. Welch, 303 U. S. 303, 
; 314. (1988). Certainly there is no such mandate ae in the lan- 


- guage quoted. 2 In the absence of any evidence of: congressional in- . : : 
tent to make the provision Pk either i in. the words employed | 


Dosis has ‘made it clear ‘when it ‘tended a sabia to operate acbontiives to 


— change a prior administrative ruling. For. example, | in the act of August 18, 1940. (54 - 
Stat. 785), Congress amended. the Railroad Retirement Act and other acts to exclude from - 


their coverage certain employees who had. been held by the Railroad Retirement Board to 


be covered by the acts. ‘See'S. Rept. No. 1744, 76th Cong., 3d sess. (1940), In making the 


amendments, Congress not only. amended the acts, effective as of the date of their enact- — 


- ment, but added a special. section to provide that the laws amended “shall operate as if each *s 


. amendment herein contained had been enacted asa part of the law it. faende: at the 
> 3 time of the original e enactment of such law.” oF (eee 4 te ). 
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orin vile legislative aes it muse be concluded that the provision 
‘was intended to operate prospectively only.. 
_ - In thus legislating only for the future, it may ne be Per 
| a Congress acquiesced in the Department’s views as to the effect 
of unitization upon the rental obligations of leases prior to August — 
—«8, 1946. ‘Indeed, the failure of Congress to direct a change i In prac- 
Ga for prior cases, when this very case had been brought to its atten-:. 
tion, may be said to constitute a ratification or implied approval ofthe — 
_ Department’s views. Thus, it has been held that. where Congress 
modifies a departmental ruling only in part, such action is cogent evi- 
dence of congressional approval of the ruling to the extent that it has | 
not been modified. United States ex rel. United States Borax Co. v. 
7 Ickes, 98 F. (24) 271, 281 (App. D. C., 1938), cert. denied 305 U. Se 
619. — | 
Appellants contend that if they are required to pay rental at the $1 
_rate on nonparticipating leases, they should be permitted to offset — 
such rentals against the royalties paid the Government from the entire: 
unit area. “This result should follow, they argue, if the unit area is 
considered to be in effect a single lease. The argument overlooks the 
fact that while integration of drilling, development, and producing 
operations on all unitized leases is ene to the success of unitiza- 
tion and leases may therefore be considered consolidated. for those — 
: purposes, the merger of leases to permit erediting of rentals on royal- 
~ ‘ties is not essential to unitization any more than the merger of title 
‘to all unitized leases. In other words, leases do not completely Tose — 


their identity when they are unitized. Thus; the usual ‘unit: agree- 


ment provides that royalties on production allocated to leases are to— 
be paid at the rates prescribed in the respective. leases (sec. 12, Cole 


Creek agreement). Lessees remain liable for the payment of rentals -_ 


and royalties on their respective leases. A single unitized lease may 
be canceled for violations of the act, regulations, or lease terms without 
affecting other unitized leases; ; conversely a lease may not be canceled | 
7 merely because another lease in the unit is in default. 7 | 
- Administratively, the crediting of all-rentals on all royalties erin 
work out satisfactorily. only where total royalties exceeded total rent-_ 
als. The practice could not be. sustained in the converse situation. 
For example, suppose a unit area composed of ten 100-acre leases had — 

_ a participating area of 200 acres which inéluded 50 acres each of four | 
leases, leaving six leases wholly nonparticipating. Suppose that roy- — 
—alties on the production allocated to the four participating leases 
. totaled $500, more than enough to cover the $400 rental due on the 
~ four leases but far short of the $1, 000 rental: due‘on the entire unit. 


area. “How would the rentals and royalties be paid? It would obvi- 
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eee be unfair to require each of the 10 leases to pay $100 rental 
and each of the four participating leases to pay, in addition, $125 in 


i” royalties, making total royalties and rentals $1,500. In fact, it would 


appear plainly contrary to section 17 of the Mineral Tessing: Act as 
amended in 1935, which provides for crediting of rentals on royalties? 

to refuse to eredit the rentals on, the four participating leases against 
_ the royalties payable on production allocated to these leases. A second 
alternative would be to have all 10 leases share in the payment of the 


royalties, but this is also unfair because only four leases share in the _ 


"production. The. six nonparticipating lessees would strenuously ob- 
ject to paying royalties on production that was not allocated to them. 
This approach, in effect, would disregard the concept of allocation. of 
production which is an integral part of unit agreements. The third 
and only other alternative would be to credit the rentals payable on 
the four participating leases on the royalties payable on: those leases 


and then to credit. the remaining $100 in royalty payments on the > | 


$600 rental due on the six nonparticipating leases. But this approach 
would recognize the separate identity of leases for rental- crediting 
purposes; in fact, the crediting of rentals on participating leases. 
against royalties payable on production allocated to those leases is 
the practice now followed by the Department. It is clear, therefore, 
that appellants’ suggestion would be completely unworkable 1 Im cases — 
where total rentals exceeded total royalties. Yet, there is no logical 


- basis for following different rental-crediting practices depending 


upon whether or not royalties exceeded rentals, 
The other arguments advanced need little sgatdaratou. Appel- 
-lants claim that the Commissioner’s decisions are contrary to depart- 
mental decisions and Solicitor’s opinions with respect. to rental 
obligations and rental relief on unitized leases. They cite one Solici- 
_tor’s opinion of June 4, 1987, in 56 I. D. 174. This opinion had noth- 
ing to do with the present case, holding merely that rental on 
nonparticipating leases would be suspended if operations and produc- 
tion were suspended on such leases pursuant to section 39 of the Min- 
eral Leasing Act (47 Stat. 798; 830 U.S. C. sec. 209). There has been _ 
no suspension on the leases in emestion: and there could be none in view — 
of the fact that section 17 of the Cole Creek agreement, quoted supra, 

. expressly provides that suspension of operations and production on 
any lease shall be deemed not to have occurred if there be operations 
and production on any part of the unit area. There have been con- 
tinuous os and production in the unit area since 1938. Fur- a 


| 34% «© © That the rental paid ne. any one year shall be credited against the noah 
as they accrue for that year: * * . . 
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thermore, the Solicitor’ S opinion was fondeted at a . time when the 


continuance of leases by unitization was not yet a quéstion. 


Appellants contend that the decisions are contrary to the basic = 
principles of unitization, because in establishing a unit, to be sure that _ 
all eventually productive acreage is included, it is necessary to include 
_ some nonproductive lands. _ Appellants apparently feel that to charge 
a $1 rental on such land would be to deter its being included 3 in the’ 
unit. However this =) be; it cannot affect the legal: consequences . | 
unitization. 

As for the contention re notice and baagine was not given ap- _ 
pellants, it suffices to say that a full opportunity has been given appel- 
 lants to present their case on these appeals. C7. Dorothy Bassie et a, 

—-69 T. D. 235 (1946). , 

_ It is to be deplored that ach a igne delay elapsed before the daiand 
for rentals at the $1 rate was made on appellants. However, appel- 
lants were not completely without notice prior to August 6, 1945. As 
early as 1942, when appellants’ leases were continued beyond their 
primary terms, appellants: wight have known that the $1 rental was 
due since the leases could be eatended only on the theory that they 
were producing leases. In any event, in his decision of July 18, 1944, 
requiring $1 rental on the then nonparticipating McDermott lease, 
the Commissioner made it clear that the $1 rental was due on all ihe 
-unitized leases. With this knowledge, appellant General Petroleum 
Corporation without protest paid the $1 rental on the lease back to 
~ July-1, 1939. It is surprising, therefore, that it is now attacking the 

Commissioner’ 's decisions of August 6, 1945, which made the same re- 
| quirements. : 

Appellants have not. been without benefit by reason of the ines! 
tion of their leases. They have had the basic financial advantage of 
‘unitized development, they have been able to hold 5, 745 acres of land, 

: disregarding partial relinquishments, without acreage charge for over 
7 years, they have had their leases extended beyond their primary 
term: despite the lack of actual production from the leases, and they 
would have been entitled to the flat 1214 percent royalty benefits of 
: the act of December 24, 1942, y SUPA, had a new OL been made — 
inthe unit area. 

- For the reasons given, it must be seaeladcd that the decisions of the 
Commissioner were correct and they are therefore. affirmed. - 


W ARNER W. Gistee: 
Assistant Secretary. 
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os OWNERSHIP. OF MINERALS IN PATENTED LANDS WITHIN THE . 


‘UINTAH AND OURAY INDIAN’ RESERVATION, UTAH 


| Indian Lands—Order Restoring Lands to Tribal | Ownership—Binerals 


Reserved to the United States. . 


The order of August 25, 1945, restoring i tribal ownership “‘all lands which 
are now or may hereafter be: classified: as undisposed-of opened lands of 
the Uintah and Ouray Reservation” includes minerals reserved to the United 
States under patents issued for the surface of the opened lands of the 
reservation. . . 


M—34836 “a * et eae ges PEN UREAG 1947. 


To THE SnORETARY. ) ot 

By memorandum of. Maes %, 1946, aie ror rere Came 
sioner of the General Land Office: iow the Bureau of Land Manage- 
- ment, inquired whether the minerals reserved to the United States 


under patents issued for the surface of the opened lands of the Uintah | 


and Ouray Indian Reservation, Utah, have been restored -to. tribal 
ownership or remain subject to disposal under the mining and mineral 2 
Teasing laws. Because the Office of Indian Affairs had indicated that 
the Indians have a vital interest in the question presented, that Office 
was invited to present its views in the matter. Those views are em- 


bodied inthe * * * memorandum of August 16, 1946. 


. The minerals in question are included in lands which were set, apart — 
as a reservation for the Indians of Utah? Allotments were made ~ 
to the Indians entitled to allotment. within the area, and the balance 


of the lands, with exceptions not here material, were restored to the - 2 


public domain pursuant to the act of May 27, 1902,.as amended.? The. ‘ 
amendatory act of March 3, 1905,3 author ized the disposition. of the — 
unallotted lands under the geners al provisions of the homestead and. ** 
town-site laws of the United States. All lands undisposed of at the aor 


expiration of 5 years were to be sold for-cash. 

The lands were opened to entry, settlement, and dieposit ian aiden 
the general provisions of the homestead and town-site laws by Pres- 
idential proclamation of July 14, 1905,* without the consent of the 
Indians having been formally arene: The proceeds of the entries 
and sales of the lands restored to the public domain, after reimbursing 
the United States for money advanced to the Indians, were to be used 
for the benefit of the Indians. 


1 Executive order of October. 3, 1861 (1 Rasoien 900) : act. at May 5, 186+ ae St at. 63). 
2 32 Stat. 245, 263, 264; 32 Stat. 982, 908; 33. Stat. 189; 207. e. . 
“833 Stat. 1048, 1069. 
434 L. D. 1. ve as 
8 See 84 L. D. 306, BIL (4905). 


? 
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Although the jane were restored to the public ona they were 


subject to disposition only under the act of May 27, 1902, as amended. 


-. Homestead entrymen, contrary to the usual custom, were required to i 


pay for the land entered at $1.25 per acre, and the State of Utah was. 
declared to have no —_ in the lands under its grant. in anepe of 
schools.® | 
Patents. for at least some of the lands in the area “which were dis- 
posed of contained reservations of minerals underlying the lands in 
favor of the United States.’ The question is whether these. e reserved 
minerals have been restored to tribal ownership. | 
By the act of May 27, 1902, supra, as amended, aga title to the 
opened lands passed to the United States, The beneficial title re- 
mained in the Indians. The United States merely held the lands, 
until final disposition. thereof, as trustee for the Indians. Paul S. — 
Hanson vy. United States, 158 F F. (2d) 162 (C. C. A. 10th, 1946) ; Ashy 
Sheep Company v. United States, 252 U.S. 159 (1920). The act of 
1902, as amended, contains no indication of an intent to extinguish 
the interest of the Indians in the mineral estate. The act contains - 
no declaration that title to the minerals shall vest absolutely in the - 


~- United States, nor does it make any provision for the payment of 


compensation to the Indians for their interest in the minerals. In 

the absence of such provisions, it would seem to be clear that the — 
United States, after the enactment of the act, continued to hold the 
title to the surface and to the underlying minerals in trust for the 
_ Indians. Stee the beneficial interest of the Indians could be ter- 
minated only by or under authority of the Congress, the reservation 
of. minerals to the United States by the patents must be regarded as 

inuring to the benefit of thé Tndians. In other words, legal title to © 
the minerals underlying the patented lands remained in the United 
States, and the beneficial title remained in the Indians. 

Large areas of the land opened to disposition under the 1909 | 
act, as amended, as well:as other large areas of opened Indian lands, 
remained undisposed of at the time of the passage of the act of June 
18, 1934.8 Section 3 of that act contains the following provision: 

The Secretary of the Interior, if he shall find it to be in the public interest, — 
is hereby Botiorized to restore to tribal ownership the remaining gta lands » 


633 L. D. 610 (1905); 84 L. D. 806. f . . 

7 One patent: which : has been brought to. my attention’ (Patent No. 689923) contains a 
reservation in:favor of the United States of “‘all. oil and gas and all shale or other ‘rock 
valuable as a source of petroleum and nitrogen in the lands so patented.”” The reservation. 
- was evidently inserted in the patent pursuant to the act of July 17, 1914 (38 Stat, 509), 
which act authorized the appropriation, location, selection, entry, or purchase under the 
~ nonmineral land laws of lands withdrawn or classified ag. phosphate, nitrate, potash, ofl, 
gas, or asphaltic minerals, or which are valuable for those. deposits with a reservation 
to the United States of the deposits on account of which the lands were. withdrawn or 
clagsified. 

#48 Stat. 984; 25 U. S. C. see. 461. et seq. 
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i of any Indian reservation heretofore opened, or authorized to be opened, to 


sale, or any other form of disposal by Presidential proclamation, or by any of. 
the public-land laws of the United States : Provided, however, That valid rights 


or claims of. any persons to any lands so withdrawn existing on the date of | : 


the withdrawal shall not be affected by this Act: * * * | 


Shortly after the passage of the act of June 18, 1934, i Commis- 


sioner of Indian Affairs recommended that fans which: the United — 
States was holding as trustee for the Indians, but which had been - 


opened to entry, sale, or other form of disposition under the public- wh 


land laws, or which were subject to mineral entry and disposal under — 
the mining laws of the United States, should be temporarily with- 
drawn to prevent their further disposition until such. time as the 
matter of their permanent restoration to tribal ownership could be © 
given appr opriate consideration. The Commissioner made it clear 
- that the intention was to withdraw only lands the proceeds-of which, 
if sold, would be deposited i in the Treasury of the United States for 
- the benefit of the Indians. Included in the recommendation for 
temporary withdrawal were the opened Uintah and Ouray lands. 
On September 19, 1984, the recommendation of the Commissioner was» 
approved and thé inde. were temporarily withdrawn® 
Thereafter, on August 25, 1945, the Secretary of the Interior found 
that restoration to tribal owtiership of “all lands which are now or 
‘may hereafter be classified as undisposed-of opened lands of the 
Uintah and Ouray Reservation” would be in the public interest, and 
he restored said lands to tribal ownership for the use and beneat of . 
_ the Ute Indian Tribe of the Uintah and Ouray Reservation in Utah.” | 
A question has been raised as to whether the order of August 25, 
1945, can be said to have restored to tribal ownership minerals Gace 
lying the lands within the area the surface of which had already been 


3 disposed | of under the nonmineral land Jaws. This doubt is based 


a lands. 


upon the fact that the lands which were restored by the order of | 
August 25, 1945, are described as “approximately 217,000 ‘acres of — 


unallotted lands” and “a limited additional acreage of land of similar - 


_ character” which “may later be included within this class of undis- 
‘posed-of opened land.” It is contended that, literally construed, the 


order restored only the 217,000 acresof unallotted lands mentioned _ 


therein and such other lands as might later be included as undisposed- 
of lands by relinguishment and cancellation of homestead entries, 
particularly since the order makes no mention of minerals or mineral 


I do not believe that ihe order of August 25, 1945, is “susceptible | 
of the construction. mentioned in. an ‘preceding Par paaezap on | 


°54 1, D. 559, 
010 FL R. 12409. 
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5 descriptive language quoted 3 in the precoding paragraph is ae in 
the preamble or “Whereas” clauses of the order. That language, like. 
the preamble of a, statute, cannot control words employed 1 in the body — 
of the order? The controlling part of the order is that part following | 
the “Now, therefore” clause. These words are— | | 

i by virtue of the authority vested in the Seepetasy of the interio® by . 
sections 8 and 7 of the act of June 18, 1934 (48 Stat. 984), I hereby find that — 
restoration to tribal ownership of.ail lands which are now or may hereafter 
be. classified as undisposed-of opened jJands of the Uintah and Ouray Reserva- 
tion» will be in the public interest, and the said lands are meee restored to . 

‘tribal ownership een *. 
The order restores “all iands which are now or may hereafter be 
‘classified as undisposed-of opened lands” of the reservation. ‘The 
minerals in place are apart of the land. The fact that a lesser-estate, _ 
_ the surface, has been carved out of the land and disposed of does not _ 
make that which is left, the mineral estate, any the less. “lands.” 
British-American Oil Producing Co. v. Board of Equalieation of 
Montana et al., 299 U.S. 159 (1936). | 

One of the purposes of the order was to insure closer sanity 
control of the tribe’s property in the interest of better conservation 
practices. As pointed out above, the beneficial title to the minerals 
has always been in the Indians. Certainly the Indians’ mineral estate — 


can be administered more effectively if the whole estate—the minerals 


underlying the patented lands, as well as those underlying the undis- - 
posed-of lands—can be administered as a unit rather than by having | 
the minerals underlying the patented lands administered under one 
set of laws and regulations and the minerals underlying. the un- 
patented lands administered under another set of laws and regulations. 

The order should be construed in such a manner as will result in 
the accomplishment of its broad purpose. That was to restore. to. 
_ tribal ownership all lands, or interests in lands, to which a superior | 


1 cats of third parties had not attached. 


Therefore, as previously indicated, it is my opinion that the miner- 


_ an underlying the patented lands within the Uintah and Ouray Indian 


_ Reservation were restored to tribal ownership by the order. of August 
25, 1945. | | 
oe oe cee ee ae a eo oe 
Mastin G. WHITE, 
Solicitor. 
41Jn re American States Public Service Co., 12 F. Supp. 667 (1935), modified Burco, 
‘Ine, v. Whitworth, 81 F. (24) 721 (C. C. A. 4th, 1936), cert. denied 297 U. S. 724; CF. 


_ Panama Refining Co. y. Ryan, 293 U.S. 388. (1935) ; Schechter Poultry Corp. wv ae a 
; ees 295 U. S. 495 (1985). 
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ROY FOREHAND 
R. B. MARSH 


| “A 28408 : —— Deeten J anuary 30, 1957 


Mineral Leasing Act—Sodium—Statutory Preference Right is Lease but 
not to Permit. | 
‘While section 24 of the Mineral Leasing Act of Febr uary 25, 1920, as amended 7 
(41 Stat. 487, 447 30 U. S. C. sec. 262), grants to a permittee a preference 
right to a lease, upon a showing of a valuable discovery, there is no statute 
providing for preference rights in the issuance of Sodium » epipsoecaing 
permits. . 
Sodium—Permit Applications—Simultaneous Filing—Publie Drawing. 
| The priority of simultaneously filed permit applications is to be determined 
_ by a public drawing. 
Hs Sodium—Preference. Lease—Necessity for Further Prospecting. 


No preference lease is to be issued if it appears that further prospecting will 
‘be necessary. to determine the presence of sodium in workable we 
and quality intheland. | } 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Roy Forehand has appealed from the decision of the Bureau of 
~ Land Management, dated July 19, 1946, which dismissed his protest. 
against the issuance of.a sodium permit to R. R. Marsh for the oa 

ing pane) in N. M. r M., New Mexico: : 


2 oon R. 26 E., 
gee. "24, SEY, 
~ gec. 25, EiANE, NWuANEY NEYNW'%, SEY,. 
—'T.258., R. oF He ® ° 4 | 
sec. 19,all | | 
sec. 20, SKNWY, SWY,, SYSEA. 
sec. 29, N14. 
sec. 80, all. 


403, April 9, 1946, at 8: 30 a. ‘m., sodium scant ee for — 
| the above-described - land were: filed simultaneously by both Roy 
_ Forehand and R. R. Marsh. Forehand’s application included some 
additional land, namely, the N4¢N1%4 sec. 31, T. 25S, BR. O77 EB. A 
public drawing was held by the register on April 16, 1946, at which | 

Marsh’s application drew No. 1 and Forehand’s No. 2. “Forehand 
protested against the issuance of a permit to Marsh, claiming a pref- 
erence as the result of substantial expenditures ads by him under — 
‘prior permits. 5. 3 

_ The protest was siemiased By the Bureau of Land Management on 
the grounds that it was in accord with departmental regulations 
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to hold a jeune: in the case ; that ee ripen into preference 3 
rights only when the exploratory work results in a discovery of 
valuable deposits; that’ further prospecting work is here necessary 
to establish the presence of the deposits in workable quantity and 
quality; that Forehand was treated by the Government with utmost 
liberality in that a series of permits, beginning February 1938, were | 
issued to him involving the same land; and that he has failed to 
submit evidence of any prospecting during the life of his last permit. 
‘Dismissing Forehand’s protest, the Bureau granted him an election 
elther to retain the Ni4N14 sec. 31 not involved in the drawing, | 
amend his application to embrace other lands, or withdraw his oe | 
inal application without prejudice. 

In his appeal, Forehand asserts that the nee requiring award- 
ing by lot were not intended to override his equities, and that, as 
shown by a lease application which he submitted under an earlier 
permit, two wells were drilled at his expense upon the land, one of 
which made a discovery of valuable mineral. He claims that that 
discovery was sufficient to entitle him to a lease but that the condi- 
tions.set by the Commissioner for the lease, namely an investment 
of $150,000, and a minimum production of. $20 per- acre, were un- 
reasonable and impossible to comply with during the war period 
because of lack of materials and labor. He alleges that he was, there- 
fore, compelled to dismiss his lease application and, in lieu thereof, 
had to secure another permit in order to protect his investment in 
the property until the end of the war. Finally, he stresses that the 
life of his last permit fell within a period—the last year of the 
war and the first postwar year—during which materials and labor | 
could not be secured. 

Marsh has replied to the appeal.. He claims that Forehand’s: dis- 
covery was of magnesium, not of sodium, and consequently no basis 
for a preference to a sodium lease or permit; that by.declining to 
accept the tendered lease Forehand admitted the lack of minerals’ 
‘im commercial quantities or qualities; and that even now he does 
“not aver the presence of commercially workable minerals. Marsh 
also contends that in any event Forehand is not entitled to any 


. preference i in his permit application and that granting a preference at 


right to a new prospecting permit would defeat the a DYED OS: of 
the statute and the regulations. | 


Section 23 of the Mineral Leasing Act of February 95, 1920, as | | 


amended. (41 Stat. 487, 447; 30 U. “8. C. sec. 961), authors the 
Secretary, “under such aes and regulations as he may prescribe,” 


to grant prospecting permits for. chlorides, sulphates, carbonates,” 


‘borates, silicates, or nitrates of sodium for a period of not exceeding 
2 years. And section 24 of the ‘act _ U. S. C. sec. 262) confers 
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upon the peemittae: a preference right to a lease, upon showing to | 
the satisfaction of the Secretary that valuable deposits of one of 
the enumerated substances. have been discovered: by the permittee 
and thatthe land “is: chiefly valuable therefor. However, there is — 
no statute providing for preference rights in the issuance of sodium 
prospecting permits. The only conceivably relevant reference to a 
preference right was in the first sentence of 48 CFR, Cum. Supp. és 
191.14, which reads as follows: | | 

In case two or more applications are received i in the same mati or are presented | 
at the counter by persons present at the land office at the same time for the pur- 
pose of filing their applications, or when one or more applications are received 
by the same mail and one or more are presented at the counter when the mail is 
received, which applications conflict in whole or in part, and in which no pref- 
erence rights are claimed, the applications so received will be considered as filed 


simultaneously and the right of priority of filing will be determined Py a saat | 


‘drawing in the manner: ‘provided by. § 295. 8,. ¥ #2 


These provisions, however, related to applications for Jeases as well 
-as permits. And the reference to claiming a preference right, was to 
the only such right given by either the statute or the regulations, to 
wit, in relation to leases earned by discovery while holding a permit. 
The instant case involves the issuance of a permit, not a lease. Con- 
sequently, there is no requirement under the statute and no provision 
_ in the regulations on the basis of which Forehand could claim a pref- 
erence based upon alleged equities. The Bureau’s action in determin- 
ing the priority by a public drawing was, therefore, correct and in 
accordance with law. This consideration alone disposes of the appeal 
and makes it unnecessary to examine the various issues presented by 
the parties on appeal. Nevertheless, it may be appropriate to discuss - 
Forehand’s claim to a preference because of equitable considerations. 
After having. been granted a sodium prospecting permit for the © 
- lands here env oleedss in February 1938 (Las Cruces 054687), Forehand — 
was issued another permit for the lands on June 7, 1940 (as Cruces | 
057654). On April 25, 1942, he filed a preference-right lease applica- 
tion, alleging that he had drilled two wells which’ indicated that the — 
lands contained magnesium. On the basis of a Geological Survey re- 
. port’ that the brines of the wells contained sodium sulphate and other _ 


valuable elements, Forehand was offered a lease by the Land Office on 


October 93,1942. . When he euler to the terms. of that lease, the 


3 The ‘regulation issued pursuant to. the aentutany authority (48 Code of Federal Regula- 
tions 195.5) states explicitly that the preference right to a lease shall accrue “If the 


permittee within the 2 years specified shall discover valuable deposits of one or more of the _ 


forms of sodium as described in said Act wii the area covered by his permit * © ®%, 
[Italics supplied. ] 
- '3§eection 191.10, which was substituted for the Spas: section 191. 14 in the revision of 
Part 191 of 48 CFR, on October 28, ‘1946 (a1 F, ‘R. 12062), omits any reference to preference am 
erent : 
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‘Land Office. seein of October 12, 1943, afforded him an mopporniGy 
to submit evidence with a view foward reduction of the investment 
requirements. But in lieu of submitting such proof, he abandoned his 
lease application on October 30, 1943, and applied for a new permit, 
stating that he “believes further exploration should be done.” Pur-— 
-guant thereto, and in accordance with a redetermination by the Geo-. 
logical Survey that further prospecting would be necessary to deter-— 
_ mine the presence of sodium in the land in workable quantity and qual- 
ity, a new permit was issued to him on April 8, 1944 (Las Cruces 
062106). Also, in his.current application for a prospecting permit he: 
states that he “now believes he.may be better able to do so” (i.e, todo _ 
prospecting work). And the latest report of the Geological Survey 
again emphasizes that further prospecting will be necessary to deter- 
mine the presence of sodium in workable quantity and quality in the 
Jand. Thus, aside from the fact that Forehand’s application is fora. 
permit, not a lease, and cannot be construed as an alternative lease 

| application, it follows that 1 in any event he would not now qualify for 


a preference lease.® : 
‘The decision of the Bureau of Land Management i is affirmed. 


Warner W. Caan 
Assistant Secretary. 


N. G. MORGAN ET AL. 
— A-24347 Decided February 10, 1947 
| Oil and Gas Leases—Preference Right Under Act of July 29, 1942. 


An application for a preference-right oil and gas lease under the act of July 
29, 1942 (56 Stat. 726), will be rejected where subsequent to the filing of 
the application the land involved has been withdrawn from oil and gas leas- 
ing. The preference right conferred by the act of July 29, 1942, does not 
give the holder a vested right to the issuance of a lease but merely a DEehers 
ence over others to a lease if a lease i is issued. | 


APPEAL FROM THE GENERAL LAND OFFICE’ 


| The 5-year term of noncompetitive oil and gas leases, Salt Lake 
City 083106, 025499, and 064846, expired on December 31,1944. Prior 
to that ces on December 20, che respective lessees 2 filed —_ BEE 


: 3 Moreover, gecoaing, to the regulations (43 CFR 195. 5). ‘the siseavery foe which a 
preference lease is claimed must have been made within the 2-year period of the permit. 


_ . See, supra, footnote 1. Admittedly,. no discovery of any kind was made during the me of 


the last permit issued to Forehand | (Las Cruces 062106). 

' 1 Effective July 16, 1946, the General Land Office and the Grazing Service. were abolished 
and their functions were transferred to the Bureau of Land epasomont: by Reorgnnian 
tion Plan No. 8 of 1946 (11 F. R. 7875, 7876; 7776). 

2N. G. Morgan held lease 033106; H. M. Robinsan, J: C. Lynch, Russell K. Woodruff, and. 
H. C. Goodman held lease 025499 ; and Dana Hogan and R. 8. Shannon, lease 064846. 
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cations for new leases under section 1 of the act of J aly 2 29, 1942 (56 
Stat. 726; 30 U. S. C. sec: 226b). The applications bear the serial 


numbers Salt Lake City 064938 (Morgan), 064989 (Robinson et al), 


and 064940 (Hogan and Shannon). : 
On April 5, 1946, the Commissioner of the General Land Office re- 
jected the ae, cata of Morgan and Hogan as'to part. of the lands 
applied for and the application of Robinson as to all, for the reason 
that. the lands involved had been withdrawn from mineral leasing on. 


January 4, 1945, by Public Land Order No. 256 (43 CFR, 1945 Supp. 


| App.). : He stated in his decisions that none of the. spplicants had 
asserted any equities which would justify.a modification of the ee | 
drawal to permit the issuance of preference-right leases. 7 
4 Morgan and Robinson have filed a joint appeal, Morgan purporting 
to act on behalf of Hogan. Whether he has been authorized to do so 
is not clearly shown, but since the same question affects all three leases, 
the point need not be raised here. Appellants’ contention is that since 
they had filed timely applications for preference-right leases in ac- 
cordance with the Department’s regulations and the act of J uly 29, - 
1942, supra, and had met all the requisite conditions, new leases must 
be iecuied to them. The fact that ata subsequent date the lands were — 
withdrawn did not, they allege, 1 impair in any way the preference right 
acquired by them on January 1, 1945. They contend that their rights | 
are vested, there being no similarity between a mere Papen icy for a 
lease and a preference- right application. _ | 
Appellants’ contentions must. be rejected. . In the case of applica- - 
tions for noncompetitive leases filed under section 17 of the Mineral - 
Leasing Act (41 Stat. 487, 443; 30 U.S. C. sec. 226), as amended, the 
Department has: esncany rejected the applications where, be 
quent to their filmg, the lands applied for were withdrawn from 
leasing. Elsie M. Grammer et al., A..23730, December 31,1943; 
Carl H. Beal, A. 23739, January 5, 1944: ‘Harold S. Anderson, a r., A 


23795, May 10, 1944 (all unreported). Appellants apparently er - 


_ not question. the validity of this practice. - ~4 
A preference-right applicant under the act of ed uly 29, 1949, stands 
in no better position than a section 17 applicant i in that respect. The — 

1942 act provides only that he “shall be entitled to a preference right _ 
over others to a new lease for the same.land pursuant to the provisions — 

_ of section 17” of the Mineral Leasing Act. This reads. much like the 
provision in section 17 that the first applicant for a noncompetitive 7 
lease “shall be entitled to a preference right over others to a lease of 
such lands.” “ Nowh ere in the terms of the 1942 act or in its legislative | 


' - 3°The withdrawal embraces 40 of the 120 acres in Morgan’s application ; 280 of ‘the 
' 1,160 acres in Hogan's application; and all of the 2,381 acres in Robinson’s application. 
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history is there any cnditaited that : a, pietronceiehi applicant hail 
be entitled to any more than is given him by the quoted language, 
namely, a right over others to receive a lease #f a lease is issued. The 
. Department has. consistently» ‘held that the act confers upon him no 


vested right to the i issuance of a lease. Harry J. Lane, Admr. of the 


Estate of Mary A. Lane, A. 24028, April 30, 1945 (unreported) ; 
Charles 8. Hill et al., 59 I. D, 215 (1946). Appellants’ attempt to 
distinguish. their rights oe those of a section 17 applicant must 
therefore fail. 

In answer to the Gonitnisions? s statement that they had ows no. 
equities which would justify a modification of the withdrawal to per- 


mit the issuance of leases, ‘appellants make the bare statement that _ 


Robinson ¢¢ ai. drilled a test.well.on their lease at considerable expense. 
No details are given as.to the time of drilling or the amount of ex-. 
penses, or any other facts showing any substantial equities in the 
lessees, Appellants also assert that through Morgan’s cooperation, a 
well was drilled on adjoining land which resulted in a discovery of 
potash and occasioned the withdrawal in question. How this gives. 
Morgan any equities in the issuance of a new lease is not at all evident. 
It is clear that the Commissioner’s decisions were correct. They: 
are therefore affirmed. | | 
| C. Girarp Davipson, 
Assistant Secretary. 


. STATE OF NEW MEXICO 
A-24400 Decided February 12, 1947 


School Sections Within National Forests—Title of the State. 


Title to school sections within national forests does not vest in the State of 
New Mexico until the lands are removed from the national forest (sec. 6 of 
the New Mexico Enabling Act of June 20, 1910, 386 Stat. 557, 562). 


- School Sections—Title of the Territory—Title of the State. 


The fact that title to school sections, previously surveyed, vested in the Terri- 7 
tory at the time of the granting act of 1898 (30 Stat. 484) does not have 
the result that title necessarily passed to the State by operation of law, 

since section 6 of the New Mexico Enabling Act of June 20, 1910 (36 Stat. 
557, 562), delayed the. vesting of the State’s title until the lands are re 
moved from the. national forest ; also in cases where the as had been 
included in the forest after having been surveyed. 


a: There is one error in the. (oisnieaionde’ 3. decision on Hogan’s application. After recit- 
ing that the application covered lands in secs. 21, 22, and 28, T, 22 S., R.19 B., S. L. M., 
the Commissioner said that all ithe land, except that in sec. 28, was withdrawn by. Order 
No. 256, Since sec, -21-is-also’ not included: in the withdrawal, the application: should not 
have been rejected as to the land in that section. The affirmance of this decision is on the 
. eee mee this error will be rectified. on 
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APPEAL FROM THE GENERAL LAND OFFICE? 


The State of New Mexico, by its ‘Commissioner of Public Lands, | 


has . appealed from the ruling of the General Land. Office dated 


June 18, 1946, which held that title to sections 16 and 36, fr. TOS: 7 


R. 12 E., N. M. P. M., had not vested in the State. 


The plat. of survey for the above ‘sections was ‘approved on 


‘Marchi 18, 1886. By proclamation of April 24, 1907 (35 Stat. 2127), 
the senions were included in the Sacramento National Forest and 
have never been eliminated. therefrom. Relying upon the second 


proviso of section 6 of the New Mexico Enabling Act of June 20, 1910 


(36 Stat. 557, 562), the Land Office answered in the negative the State 


Comimaionee s inquiry whether the title to. the above sections pad | 


vested i in the State. 


In support of its conclusion that ditis to the sections vated 4 in fe | 


‘simple, the State contends on appeal that the school-section grant to 
the Territory of New Mexico in the act of June 21, 1898 (30 Stat. 


484), was-a grant in ‘praesenti, and that. the: fee. aly title, acquired a 
by the Territory, “came to the State éf’New Mexico along with the 


‘territorial Capitol and other property, by operation. of law.” The 
State argues that the creation of the Sacramento National Forest 


could not legally interfere with the vested title of the Territory,.and - 


that it would not be reasonable to construe the land provisions of the 


New Mexico Enabling Act, supra, as divesting the State of the title: 


Indemnity selections for the sections here in question, the State con- 


tends, would not serve its purposes since the entire township 19, with | 


_ small exceptions, is owned by the State, so that the land pattern in 


the area would be greatly disturbed by ‘the. exclusion of sections 
16 and 36. 


‘The present controversy _ is. determined by the. express provision 


| of section 6 of the New Mexico Enabling Act of June 20,1910, supra. — 
The portion of that section which j is here relevant rence as follows: | 


a 


to said State, within national forests now existing or proclaimed, shall. not 


vest the title to said sections in said State until the part of said national forests - 
embracing any of said sections ts restored. to the public . domain; but said - 


granted. sections shall. be administered as a part of said forests, and at the 
eae of each fiscal. year there shall be paid by the Secretary of the Treasury 


to the State, as income for its common-school fund, such proportion of the 


gross proceeds of all the national forests ‘within. said State as the area of 
lands hereby | granted to said State for school “purposes which are situate 


within said forest, reserves, whether surveyed: or: unsurveyed, and: for which | 


et Effective July 16, 1946, the General Land Office and fhe Giadae Service were abolished 
_and'their functions were transferred to the Bureau of Land. Management, by Honea nes 
tion Plan No. 3 of 1946 hes BF. R. 7875, 7876; TTS). 


That the grants of secon two, sixteen, thirty-two; and thirty-six. | 
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no indemnity has been selected, may bear to the total area of all the national 
forests within said State, the area of said sections when unsurveyed to be 


. determined: by the Secretary of the “Interior, by protraction or- otherwise, the 


amount necessary for such. payments being appropriated: and made- available 7 
annually from. any money in the cet not otherwise > appropriated. [Italics 


* supplied.] | , 
The. italicized language makes: it clear that title és the sections in 
, question dogs not vest 1n the State until the lands are removed from 
the national forest. In order to overcome the express provision of 
the statute, the State has cited numerous authorities designed to sup- — 
port its argument that fee simple title was acquired by the State and - 
that such title was disturbed neither by the creation of the national 
forest nor by the New Mexico Enabling Act. None of the authori- — 
ties serves to refute the result reached by the Land Office. 

Thus, United States v. King and Come, 3 How. (44 U.S.) 773 
(1845) ; Wilcow v. Jackson, 18 Pet. (88 U. 8.) 498 (1889) ; and Cooper: 
v. Roberts, 18 How. (59 U: S.) 173 (1855), are cited for the proposi- 
tion that the grant of the sections by the 1898 act was a grant im prac- 
_senté so that, the lands having previously been surveyed, title vested 
in the Territory when the act’ was passed.” But the. issue here pre- 
sented is not whether title passed to the Territory. In fact the Land 
Office, referring to the precedent of Tiilian et al. v. K eepers, 44 L. D, 
460 (1915), stated specifically that title to sections 16 and 36, sur- 
veyed prior to the act of June 21, 1898, did pass to the Territory at the 
date of that act unless the lands at that time were reserved or other-_ 
wise disposed of or were known to be mineral in character. CH. 
United States ex rel. State of New Mewico v. Ickes, 72 FL (2d) 71. 
(1934), cert. denied: 293 °U.S. 596. Rather, the 7 issue 18 whether title 
vested in the State. | | 

_ Arguing from the acquisition of title by ae Privo: the State 
quotes from Article 22, section 6, of:-the New Mexico constitution, and 
from the opinion in the case of Brown v. Grant, 116 U. S. 207 (1886), 

in order to sustain its contention that title passed to the State by op- 
eration of law. But the very quotation from the Supreme Court 
_ opinion, supplied j in the brief of the State—‘Unless otherwise declared 
by Congress, the title to every species of property owned by a Terri- 
_ tory passes to the State upon its admission into the Union” (116 U. S. 
at p. 212; italics supplied)—shows that in the present case title did 
not pass. 6 the State, for'the above- -quoted portion of section 6 of the 
New Mexico Enabling Act, in haec verbis, contains such a congres- 


gional declaration “to the contrary.” And, of course, the provision 


of the New Mexico constitution that “All property, real and personal 
“ * * belonging to the Territory of New Mexico, shall become the 
eye of this state” (Art. 22, sec. 6), was not intended to, and in 


402]. | S$TATE OF NEW Mexico = — 405 
| ; | February 12, 1947 3 TS es 
any event could not, prevail over the express terms of the New Mexico 
Enabling Act.2 The Presidential proclamation of January 6, 1912 
(87 Stat. 1723), providing for the admission of the State of New 
Mexico, stated specifically that such proclamation was “in accordance 
with the provisions” of the New Mexico Enabling Act. _ % 
The State, citing Wilcoa v. Jackson, 183 Pet. (38 U. Ss. ) 498 (1889), | 
and Hibberd v. Slack, 84 Fed. 571 (1897), contends that the vested 
title, acquired upon the survey of the land, could not be. disturbed 
by the creation. of the Sacramento National Forest and that therefore 
the reasonable meaning of the above-quoted proviso of section 6 of | 
the Enabling Act could only be that.sections 16. and 36 should’ not 
. vest-in the State if they had been included in a reservation prior to 
the identification by survey. It need not here be determined. whether 
the inclusion within the forest had any effect on the title of the 
ferritory; for in any event section 6 of the Enabling Act should 
not be interpreted in the narrow Manner suggested by the State. 
Section 6, in general language, delays the vesting of the State’s title 
to lands “within national forests now existing or proclaimed.” The 
statute spermncally includes in this provision lands within said forest. 
reserves, “whether surveyed’ or unsurveyed,” and there is no indica- 
tion whatever that that rule was to be limited to land surveyed after 
its inclusion in a forest reservation. Section 6, it should be noted, 
does not preclude the acquisition of title by the St ate, but merely de: 
jays it until restoration of the lands to the public seman: Moreover, 
it provides that the State be granted, as compelisation for such delay, 
2 proportionate share of the gross proceeds from all the national for- 
ests within the State. Special consideration was thus given to the 
interests of the State in the New Mexico Enabling Act, and this 
constitutes an additional reason why the provision should not be 
limited unjustifiably, in violation of the clear terms of the statute. 
‘Finally, the State contends that the interpretation of the Enabling — 
| - here agopbed would “divest vested nena But ueey rights. which 





ait may be noted that | in ae case of Brown v. Grant, supra, eavoienis the identical 
provision of the Colorado constitution, the Supreme Court, after setting forth the above- 
quoted language, continued as follows: ‘‘The provision in the State constitution to that 
effect was only declaratory of what was the law,” i. e., deelayatory: of the rule that title 
- passes to the State, “unless otherwise declared by. Congress. fe 

3 The case. of Hibberd v. Slack, supra, held only. that school lands title to which had 
vested in a State could not be made part of a. forest reservation. Similarly, the dictum in. 
Wilcox v. Jackson, supra, at p. 513, quoted by the State, that “whensoever a tract of 
land shall have once been legally appropriated to any purpose, from that moment’ the land 
thus appropriated becomes severed from the mass of public lands;and. ? *. * no subse- 
quent law, or proclamation, or sale, would be construed to embrace it, or to operate upon 
it,’ does not resolve the above-stated issue, namely the -effect of a reservation upon the 
. title of a Territory. COf., generally, memorandum opinion, July 16, 1946 (M-83540), 59 

I. D. 280, entitled, “Reclamation Withdrawal of Surveyed Arizona School Lands,” which, 
_ citing authorities, explained that despite severance from the public domain by a forest. 
_ reserve, wands remain euniect to a reclamation mete eh: : 
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the State of. New Mexico might hae: to the lands could only have 
been created by the Enabling Act. There cannot be th vested rights 
of a State prior to its admission-to the Union. 

. The conclusion here reached is in accord with an saaliat eles of 
the Department, In a letter of January 15, 1929, to the State Com- 
missioner of Public Lands, the Secretary took the same view concern- 
ing sections 16 and 36, T. 16 S., R. 13 E.,N.M. P.M. The view also 
was sustained by a pectin of the District Court.of the United States 
for the District of New Mexico. In the unreported ‘case of United 
_ States v. Nelson A. Field (decided August 8, 1921, No. 760, Equity), 
District Judge Neblett determined the status of certain school sections 
(section 16, T. 17 S., R. 12 E., portions of section 36, T. 17 S., R. 11- 

E., N. M. P. M., etc.) which, like the sections here involved: had been 
surveyed prior to inclusion in a forest reserve. He ruled that the 
State of New Mexico had no title to the lands. a | 

The decision of the General Land Office 1s affirmed. 


C. Giranp Davison, — 
Assistant Secretary. 


HORACE CRISP v. OMAR LeROY MAINE — 
| ferove : Decided February 14, 1947 | 


Homestead Entry—Establishment of a Required Se 
Final Proof—Contest Proceedings. 


A eharge of failure to establish: residence is not istained by. dene to the 
effect that the residence maintained was not of the character contemplated 
by the requirements of final proof. 


| Homestead Entry—Establishment of Parienge ond Faith of Entryman— 

; Elements of Residence Required for Final Proof. 
’ Phe good faith of the entryman is the basic essential in determining whether : 

residence has been established (Slette v. Hill, 47 L. D. 108), and the rule- 

laid down in that case is in no way dependent upon: the establishment of. 

the elements of residence requir ed for final proof, such as a habitable house. 


Of. 43 CFR 166.26. 
Homestead Entry—Good Faith of Entryman—Establishment of eidenee 


. The determination whether an entryman has acted in good faith must be 
made in the light of all the circumstances of each particular case; and 
in this connection the amount of work done by the entryman on the home. 
stead and his efforts to secure a well and to build a house are important. 


Homestead Entry—Good Faith of Entryman in. ‘Establishing Residence— 
Primitive Conditions on Homestead—Possession of Shack Somewhere 
Else, i 3 


The fact that the entryman had a shack on some other place; that nae eons 
pensation for his work there he was to obtain a certain portion of that 


4 
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tract; and that the conditions under which he and his family stayed on the 
homestead were very primitive, are matters which, standing alone, would 
tend to raise doubts as to the good faith of the entryman in establishing 
his residence on the_homestead but, when weighed with due regard to all 
the circumstances of the case, they are insufficient. to establish lack of ‘good 
faith « on the part of the entr yman. 


APPEAL FROM THE GENERAL LAND OFFICE * 


This is an n appeal from the decision ofthe General rand Office 
which canceled Omar LeRoy Maine’s reclamation homestead entry, — 
Blackfoot 054870, made under section 2289, Revised Statutes (48 | 
‘U.S. C. sec. 161), and the act of June 1%, 1902 (32 Stat. 388; 43 


‘U.S. C. sec. 416) | 

Maine made the entry on October 2, 1949, and on May 12, 1948, was 
granted an extension of time until October 2, 1943, to establish resi-. 
dence on the homestead. On July 12, 1944, Horace Crisp filed as | 
tion No. 4112 to contest the entry, charging— | 7 
| THAT. SAID. ENTRYMAN has never, at any. time, established residence on. 
said land & Bnutry; that said entryman has never: ‘improved ‘the: entry except to 
plow about 20 acres and crop 10 acres; that he resides about three miles from 
the entry farming another tract; that there is no house of any kind or other place 
of residence on the land; that his failure to establish his residence thereon has’ 
been for more than a year and a half last past; that the alleged abandonment . 
is NOT. DUE TO ANY MILITARY SERVICE whatsoever, as a ed by Par. 
“—”, page 4, Cir. 1481, under Act of Oct. 1%, 1940. 

A hearing was held on October 1%, 1944, and extensive testimony | 
introduced by witnesses for both the contestant and the contestee. | 
The register rendered a decision recommending dismissal of the con-. 
test. Setting forth in full the evidence submitted at the hearing, he 
reached the conclusion that, while the presence of the entryman and 


his family on the homestead was not residence to the exclusion of a 


home elsewhere as is required for making final proof, nevertheless, 
together with the acts of cultivation and irrigation and the attempts, 
to secure water and to build a house, it gives ample evidence of good © 
faith and shows that it was Maine’s intention to. begin his residence — 
and to make the homestead his home. The Land Office, on the other 
hand, concluded that Maine never established his actual residanca and » 
-. personal domicile on the entry “as a permanent abode to the exclusion 
of a ee elsewhere,” and that the any, shack which he maintained 


a Dffective July 16, 1946, the General Land Office and the Grazing Service were abolished 
and. their functions were:transferred to the Bureau of Land enaeement by Reorganization 
Plan No. 3 of 1946 (11 EF. R. 7875, T7876; 7776). 

2Farm Unit B.in the Boise project and the Black Canyon irrigation district, consisting | 
of lots 1, 2, 3, sec. 2, T. 6 N., BR. 5 W., sec ata 35,'T. 7 N., R. as, B; M,, qstdano, 
the equivalent of 176. 16 acres. Eta, 
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on the Sites was not his home but was ) place oe convenience” to use 
when farming on the entry. © | | | 

There is no real dispute between the parties as to the bias facts 
demain the question here at issue, but the parties sharply disagree 
as to the legal effect to be given to those facts. - | 
- It appears that in February 1941 Maine moved to the farm of 
R. Vance Wilkerson, which is situated approximately 3 miles from the 
homestead. Maine entered into a contract with Wilkerson under 
which he farmed about 45 acres of irrigable land. The contract, 
which was to expire in 1945, provided that as compensation for satis- 
factorily leveling the land and putting in laterals Maine was to get 
the north sixty of the land. The living accommodations of Maine and 
his very large family * on the Wilkerson place at first consisted merely 
ofa tent house. After 1 year he made a one-room board structure out | 
of it and added a lean-to bedroom.. Maine did the construction work, : 

- the material being 2 by 4 rough boards, tar paper, and laths. How- 
ever, it was testified at the hearing, and not disputed, that for a period _ 
_ of over 2 years before the hoary , 1. e., sinice sometime in 1942, Maine 

did not make any improvements on tie house. 

‘Evidence submitted at the hearing shows that, Maine aise 20 
acres of brush on the homestead entry and began some other clearing. 
He also dug all ditches necessary to irrigate those 20 acres.. The value 
of his work in that respect was stated to have amounted to $7 00-$1,000. 
In 1943, Maine planted about.10 acres of beans and 8 acres of sugar 
beets on the homestead. He estimates that he planted 14 acres of | 
sugar beets, 4 acres of bulb onions, a half acre of pee and a ee 
acre of strawberries in 1944. - 
- Beginning in April 1948, Maine, his wife and some of the younger 

a uae. stayed on the homestead during nights, not every night, but 
“a good many nights.” ‘In 1948 there was no shack on the homestead. 

Maine took a bed roll along in his truck, and some members of the 
family slept on the bedding on the ground: and others in the truck. 
They cooked over a campfire or an old stove. Testimony showed that 

“once or twice” in the spring of 1943 and the spring of 1944 a relative | 
visited them at their homestead late in the evening, and that he ate 
the evening meal with them on the homestead. | 

Maine testified under oath that approximately 2 months after ae 
ing his entry he made efforts to buy a built-up shack to move onto the 
homestead, but because of war conditions did not succeed. He then - 


attempted to buy lumber, new or old, to build a house for the whole 


family to live in, but bagain was, unsuccessful. Emil A. eee a retail 


bg oat the time of the contest hearing he had 10. children ranging in eee from As years 
. to a few months. — ; Pe - 


t 
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| lumberman, Sectikisd ‘ale under oath, that in the fall of 1943: Maine | 
contacted him and discussed with ei the building of a house on the 
homestead, laying out a general plan for the house, its dimensions, 
size, and construction. Stunz testified that Maine then decided on 
basement. house, 28 by 80, or 32, sufficient for four or five rooms. . In 
February or March of 1944, Stunz, together with Maine, made out an 
estimate of the cost of the house, but. he has testified that at no ‘one 
time.since he first talked with Maine about the house was he able to 
furnish all the material needed. Shortly after Christmas 1948, Mr. 
and Mrs. Maine made an arrangement with a farmer in the neighbor- 
hood, Sam Henne, that, as compensation for some work they would 
do for him on his farm, he would assist them in building a house on 


the homestead. Sometime thereafter Maine did some work for Henne, 


for which Henne was to assist Maine in the construction of the Roaee: 7 


On May 11 or 12, 1944, when Maine worked for Henne, he indicated - 
that in about a month or two he wanted Henne to pet) him in age - 


in forms for the basement house. | . 
-. Also, in the latter part: of 1948, Maine nade: a contract with : a Mr. | 
| Orchard, a well driller in the neighborhood, for drilling a well on the. 

homestead. However, when he heard that Mr. Orchard had been un- 
successful in his efforts to drill other wells, Maine canceled the ar- 
rangement. Mr. Orchard informed Maine that. he could not in any 
event have drilled a well for him before July 1944. ‘Thereupon, to- 
wards the end of April or early in May 1944, Maine arranged with a 
Mr. Albert Witt, of Boise, Idaho, to havea wall drilled. Witt told 


Maine that because of other arrangements he could not do the work _ 


before the latter part of May or the first part of June. . Witt took ill — 


and did not return to the vicinity until shortly after the 4th of July, 4 
when he began drilling a well for a neighbor of Maine under an.earlier — 


contract. Maine testified that he had made arrangements for a Fed- 
eral loan to cover the cost of drilling, but that in view of the contest | 
filed by Crisp in the meantime the Federal agency canceled the ar- 
rangement. He also testified that he possessed no funds of his own 
to._pay for the drilling expenses, since he had no money but merely 
lived from what he earned from day to day by working for various 
farmers and from the crops which he secured by his own farming. 

On June 14, 1944, Maine pa the oe aaa) of lumber 
from Stunz: | 


9 pieces, 1 by 12 by 12. aoa | ies. 2 by 6 by 10. 
18 pieces, lby12by16. - 2 pundies, lath. 
7 pieces,2by 4by16. | 18 pounds, nails, . 
10 pieces, 2 by 4by 10. 1 pair of 6- ‘inch strapping, 


Stunz delivered the. lumber ae his yard to Maine’s truck, and the evi- - 


dence shows that the material was taken by Maine to the homestead. 7. - 
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Witnesses have testified that they saw:a pile of such material sufficient 
to build a homestead shack on the homestead land, : | 
On July 8, 1944, i. e., before the filing of the ae Maino started . 
the building of a Rouse on the homestead land. The building, as 
completed at the time of the contest hearing, was a shack, constructed 


in the same manner as that on the Wilkerson place, only a little 


smaller. The testimony shows that there is a serviceable stove in the 
| structure and also a mattress, and that the shack is big enough for a 

bed. | | 
 Ithas been. demonstrated that it it was eat difficult during 1943 
and 1944 to secure the services of a well driller in the area. One 
neighbor testified that in order to find a well driller he traveled 
through the entire neighborhood of Boise but without success, and 
only in Ontario, Oregon, could secure the services of a well driller; 
and that he was unable to purchase a casing but managed to secure a 
casing left over from another well and merely in that way managed 
to obtain a well ahead of his neighbors.. Another neighbor who pur- 
chased: his land in November 1943 testified that he found it impossible | 
to have a well drilled before July 1944. : 

Finally, the evidence developed at the stacy makes it clear that, 
because of the isolation of the homestead, its lack of springs or bodies 
of water, it is impossible for a family of the size of Maine’s to live 
on the homestead pean moet obtaining a domestic water 
supply, a 

It is settled that a ces of failure to establish residence and pone 
donment is not sustained by evidence to the effect that the residence 
maintained was not of the-character contemplated by the requirements 
of final proof. Slezte v. Hill, 47 L. D. 108 (1919) ; Kester v. Judge, 48 
L. D. 297, 300.(1921). In the Slette case, the periods of residence of 
the entryman. on the homestead were only “brief and intermittent” ; 
the time within which to establish residence had expired on May 16, 
1916; the entryman had gone onto the land on May 13 but stayed only 
3 days; his next stay was for a week or 10 days in June; he was on — 
the land 4 days in July, 3 days in August, 1 day in September, 4 days 
in October (his wife remained 5. days), 2 days in November (his wife 
_- was there 7 days), and 2.days in December. The Department held 
that those facts, together with the improvements made by the entry- 
man, were sufficient to indicate that the entryman had not abandoned 
| the land but had established residence, and dismissed the contest. 
The present case is essentially similar to the case of ‘Slette v. Hill. 

As in that case; Maine’s residence on the land was brief and inter- 
 mittent; and. in both cases, sufficient of the lifetime of the entry re- 
_inained at the filing of the contest within which the requirements 

of the law as to residence: could be met. True, there was 2 house « on 
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the homestead in ‘the c case of Slette v. Hill, but the rule laid aoa in 


that case isin no way dependent upon the establishment of the ele- — 


_ ments of residence required for final proof (¢7. 43 Code of Federal 
ae Regulations | 166.26, requiring a habitable house at the time of final 
proof) ; the basic. essential j is the good faith of the entryman. | 


A charge of abandonment is not sustained by evidence to the. effect. that the . 
residence maintained was not of the character contemplated by section 2291, 
Revised Statutes, as amended by the act of June 6, 1912 (37 Stat., 123), pro-— 
vided sufficient of the lifetime of the entry remains within which to meet the ~ 
requirements of the law as to residence, unless it is made to appear that the | 
. entryman has not acted in good faith. [47 L. D., at p. 109; italics supplied.] . 


‘The contestant in this case has failed to show lack of good faith : 


_s on the part of Maine. The determination whether an entryman has 


_ acted in good faith, of course, must be made in the light of. all. the 
circumstances of each particular case. The amount of work done by 
the entryman on the homestead and his efforts to secure a well and — 
to build a house are important. Maine and his wife did substantial - 
work on the homestead, clearing and leveling the land, making ditches, 7 
irrigating, and raising crops. It is also indicated that at the expira- _ 
tion of the time permitted for establishing residence, Maine was mak- 
ing serious efforts to have a well drilled on the land and to build a 
house. It is true that he did not succeed in securing a well and that 
he obtained lumber and began the construction of a shack on the 
homestead only after the expiration of the prescribed time limit, 
though before the filing of the contest. But his efforts must be 


— appraised against a background of common knowledge that. during 


the war years it was extremely difficult to obtain the necessary mate- -— 


rial and-services to drill a well or to secure the lumber required for 
- construction of a house. And the fact that Maine purchased. build- | 


- ing material for the homestead and began construction of a building, 
though only after the prescribed time limit, is a factor which, together 
_ with the other evidence, shows that Maine cannot fairly: be charged | 

with bad faith. — 


True, Maine ee a, shack. on the Wilkerson place; as compensa- . _ 


tion for his work there he was to obtain the north sixty of that tracts. 
and the conditions under which he and his family stayed on the hone: 
‘stead were very primitive. Those are, of course, matters which, 
standing alone, would tend to raise doubts as to the good faith of 
the entryman in establishing his residence on the homestead. How- 


ever, when weighed with due regard to all the circumstances of the 


- case, they are insufficient to establish lack of good faith on the part 
of the entryman. The evidence shows that the shack on the Wilkerson — 
place is only slightly larger than that constructed by the entryman 
on the homestead and is also clearly inadequate for a family of 12; 
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moreover, a tract of 60 acres obviously. i is not eaficient fo sustaining 
such a large family, whereas it should be noted that the: homesieat 
entry amounts to.over 176 acres. "Especially, it seems significant that 
no improvements | were made by Maine on his shack on the Wilker- 
- gon place since making his homestead entry, while he incurred com- 
. paratively substantial expenditures in connection with his homestead 
land. And the fact that Maine and his family camped on the home-. 
stead under primitive conditions cannot be viewed as an isolated matter - 
but must be regarded in the light of the economic status of the entry- 
man. When thus considered, it does not serve to disprove the good. 
. faith of the entryman otherwise demonstrated. - 

The contestant has not made the showing necessary for canceling 
‘the entry. The decision of the General Lend Office is reversed and . 
the contest dismissed. | A oes 

- Oscar L. Crake | 
Under Secretary. 


: _ BANK OF AMERICA, 
‘NATIONAL TRUST AND SAVINGS. ASSOCIATION, o 
EXECUTOR OF THE ESTATE OF WILLIAM B. BEAIZLEY | 


A-pader — Decided February F is 1 OL 
Mineral Leasing Act—Preference-Right Oil and Gas Lease Application, 


| Where a preference-right oil and gas lease applicant, who was a citizen of - 
the United States, died while his application was pending, leaving as heirs 

_ only nonresident aliens who assented to an assignment by’ the decedent’s - 
American. executor of all their interests in. the lease and application to a 
Delaware corpor ation, a request that the lease be issued to the estate of 
the decedent. and that the assignment to the Delaware corpor ation’ be con 
curr ently approved was properly melee 


_ Public Lands—Aliens. 


It is the general policy of the laws relating to. the atspoaitiot ‘of public lands 
and interests therein that aliens shall not be favored with participation’ in - 
the bounty thus to be obtained from the United. States. 


an Public Lands—Right to Lease—Assignability.. Fee 

. Neither the Mineral Leasing Act nor the regulations | ‘pertaining thereto make 
_ _ provision for the assignment ofa mere right to. receive a lease. : 

~ Mineral Leasing Act—Preference-Right Oil and Gas Lease Application, — 


One who has a preference right to the issuance of an oil and gas lease does 
- not have a leasehold interest or a. right to: receive. a lease, but merely a 
ee to have his cw appicanon preferred. over others in the event that . 


-CeOF geneva, Nenehawy. Holcomb, 27 1. D, 181. (1898) 5 enfield v. - Maginnis, 35 La L. Di 
285, 291 (1906) ; Higgins v. Wells, = L. D. 24 (1884). a . 
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_ the United States actermiuce upon a further leasing of the same oil and gas 
lands at that time. Such a preference right is subject to be defeated by 
__ the occurrence of any event which might operate to make the lands unavail- 
~ able for such further leasing or which might render the applicant incom- | 
betent to receive the lease. ~ ; | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- William B. Beaizley filed an application for a preference- -right ‘oil 
and gas lease under the provisions of section 1 of the act of J uly 29, 


—:1942 (56 Stat. 726; 30 U. S. C. sec. 9926b). Before any action was — 7 


taken on the avplication: Beaizley died. All his heirs-at-law are 
nonresident aliens. The executor of Beaizley’s estate, with the con- _ 
sent of the appropriate probate court and the heirs, purported to make 
a total assignment of all interests of the estate in the lease to the | 


- Seaboard Oil Company of Delaware. The executor then requested. a 


the Bureau of Land Management to issue the lease to the estate of 
the decedent. and ConeaEpeney to approve the assignment to the. | 
| domestic corporation. , 
~ The Bureau of Land Managenent re] aged the request. for noel 
of the assignment on the grounds that there is no such property right 
in a lease application as can pass by descent and that section 1 of the. 
Mineral Leasing Act (41 Stat. 437, as amended; 80 U.S. C. sec. 
181) prohibits the disposition of oil and gas deposits and lands con- . 
taining such deposits to individuals who are not citizens of the United 
States. The Bureau further referred to a departmental regulation 
then in effect against the assignment of mere rights to receive a lease 


(48 Code of Federal Regulations, Cum. Supp., 192.41). The na He 
~ ment, accordingly, was held. to be ineffective. - | 


_ The executor of the estate has appealed, arguing that had Besely : 
died after issuance of the lease, the lease would have descended to 
his heirs; that his estate ought not to be penalized by reason of the 
. fact that the lease was not promptly issued wpon receipt of the appli- 
cation. It further states that the estate of a deceased citizen is quali- 
fied to own and hold an oil and gas lease and to make disposition — 
thereof in the course of its normal distribution of the estate’s assets. 
At any rate, the appellant urges, 1f the assignment is approved con- 

currently with the issuance of the lease, these. alien heirs will have 
no further interest in thé matter. 3 


The decision of the Bureau discusses the ceils of the heirs to 


obtain the lease for which Beaizley applied, and. concludes, in effect, 


_ that the lease may not issue to them. Nevertheless, the formal ruling a 


of the Bureau relates only to the approval of the assignment and does 
not reject the lease application. However, the record in this pro- 
eeeding is complete, the appellant has firnished the Department with 
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_ its argument concerning its right to the issuance of a lease, and there 
appears to be no good reason why both the basic.question of the 
issuance of a lease to the alien heirs or the estate and the issue with 
respect to approval of the assignment. should not now be resolved. 
(See Rules of Practice, 43 CFR 221.83.) 
Jt is the general policy of the laws relating to the aiepeition of 
public lands and interests therein that aliens shall. not be favored - 
with participation in the bounty thus to be obtained from the United 
States. This pervading policy is to be found, for example, in the: 
homestead laws (Rev. Stat. sec. 2289; 26 Stat. 1097; 48 U.S. C. sec. 
161), the timber and stone laws (20 Stat. 89; 27 Stat. 348; 48. U.S. C. 
sec. 311), the desert-land laws (19 Stat. 377; 26 Stat. 1096; 43 U.S. C. 
sec. 321), the laws pertaining to underground’ water reclamation. 7 
grants (41 Stat. 293; 43 U.S. C. sec. 351), the Taylor Grazing. Act 
ag it relates to the orang of stock in grazing districts (48 Stat. 1270; 
43 U.S. C. sec. 315b), and the mining laws (Rev. Stat. sec. 2319; 30 
U.S. C. see. 22). - It finds expression also in section 1 of the Mineral 
Leasing Act, supra, which, among other things, limits the disposition — 
of deposits of oil and gas ‘and lands containing such deposits owned. 
‘by the United States. “to citizens of the United States, or to associa- 
- tions of such citizens, or to any corporation organized under the laws 
of the United States, or of any State or Territory thereof * * a 
The prime issue then is whether a lease may be granted under the 
arrangement effectuated between the executor of the estate, the alien 
heirs of Beaizley, and the Seaboard Oil Company. — | 
‘With the expiration of his original lease, Beaizley’s an to ie 


Jands and minerals involved were terminated.’ At the time of his _ 


_. death, he held a preference right to the issuance of a new lease of the | 
same lands; it was not.a:leasehold interest or a right to receive a 
~ lease, but merely a right to have his timely application preferred over. 
others in the event that the United States determined upon a further 
leasing of the same oil and gas lands at that time. Harry J. Lane, . 
A. 24028, April 30, 1945 (unreported). And the preference right 
was subject to be defeated by the occurrence of any event which might 
operate to make the lands unavailable for such further leasing (Lucy 
i. Campbell, A. 24318, June 18, 1946, unreported), or which might 
have rendered -Beaizley incompetent to receive the lease. Thus, as 
of the time of his death, Beaizley had only the right to have his- 
application considered prior to the consideration of any conflicting 
applications filed by others. Consequently, at the time of his death, 
Beaizley had no rights to pass to his heirs save the right of first con- 
_ sideration of his application, a right quite different from a ne to. | 
—‘Teceive a lease. . | | 
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Aine that this limited right of first consideration vais pass 


by descent to the heirs of Beaizley, it is clear that upon such consider- 
ation the lease may not issue to them since they suffer the incompetency 


of alienage. Nor may. the lease issue to the executor of the estate 


for the benefit of the alien heirs, for this in substance would amount. 
to a violation of the statute. Likewise, the lease may not be issued 
to the purported assignee of the lease application since neither the 
Mineral Leasing Act nor the regulations pertaining thereto make 
provision for the assignment of a mere right to receive a lease. - 
The decision of the Bureau of Land Management 1 is affirmed, and 
the lease eppbeauon, is re] jected. 7 | 
| | C. Gmarp Davinson, 
sect 7 Seoretary. | 


ALEXANDER Fr. MADISON v. _ DELBERT R. BASART 
A-23601 oye > Decided February 1”, ‘1947 


Public Lands—Aceretion—Riparian Ownership—Patent. 


Where, -prior to the entry and patent. ofa lot of ‘public land abutting on a 
meander line, a substantial aceretion had formed between the meander line 
of the-lot and the actual shore line of the Missouri River, title to the added 
area did not pass under a patent for the surveyed upland. 


} Public Lands—Accretion—Riparian Ownership. 


Under the law of North Dakota, where the State owns he land in the bed 
of a navigable river, the ownership of land in. North Dakota, which has 
accreted from. the bed to the banks of the river, becomes vested in ‘the 

| owner of the riparian lands. | 


2 Patent—Interpretation i in Accordance with Federal or r State Law. 


_ The question as to whether a patent conveys land between a. platted traverse 
line and the waters of a navigable stream, being a Federal question and 
governed by Federal law, is not required, by the decision of Erie Railroad | 


— Co. Y~. Tompkins, 304 U. 8S. 64 (1988), to be decided solely on the basis of: os 


State law. . This case is, therefore, not governed solely by the North Dakota 
decision in Obterly v. Carpenier, 67 N. Dak. 495, 274 N. W. oe CeeeT ys 


Public Lands—Accretion—Riparian Ownership—Survey, ~ 


Generally, a meander line along a bank or shore is not a line of pounders: the 
boundary line being the water line itself. There are, however, exceptions © 
to this general rule. Thus, the meander line is held to be the true boundary » 

line if the meander line was run where no lake or stream calling for it 
exists; or where it is established so far from the actual shore line as to 

_ indicate fraud or mistake; or if, at the time a homestead entry. is made, a 
large body of land previously formed by accretion is existing between the 
meander line and the water of the stream. In such cases, the patent will 
be construed to convey op the sends within a the meander line. E* 
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| Public: Lands—Aceretion—Riparian Ownership—Division, of Alluvium. 


‘The general rule for establishment of side lines to divide alluvium between 
adjoining riparian owners along a river is to give each proprietor such 
proportion of the new shore line as he had of the old :shore line. This is 

| appropriately accomplished by measuring the ‘whole ancient: line of the 
river affecting the area involved and computing the portion of that line 
owned by each riparian proprietor; then measuring the whole length of the 
new shore line and appropriating to each proprietor such portion of the 
new line as he had of the old line; and then drawing the side lines from 
the points at which the proprietors bounded on the’ old line to the points 
of division thus determined on the new line. Such accretion side lines do 
not generally run cardinal to the survey lines. This rule is followed in 
North Dakota. : pee 


Homestead—Secretary’ S Duty to Protect eidvemans 


Where a State court: decision. beclouds the title of the Federal Government 
to. lands entered by a homestead. entryman,. the Department is under ,an_ 
_ obligation to its homestead entryman to protect his eee by appropriate 


action. 
Public Lands—Effect of State Decisions. 


The United States cannot be deprived of its title te public lands by a decision 
of a State court, particularly where the United States is not a party to the 
suit in the State court. a. | | 


-Homestead—Suspension of Entry Pending Segreaative Survey. 


‘Where the land within the record position of a homestead entry. is. partially. 
submerged, partially owned. by accretion. to private riparian lands, and its 


title partially beclouded by the invalid claim of another alleged riparian _ 


owner, the entry will be suspended pending a segregative survey and the . 
quieting of title to the Government’s lands. 
| Homestead—Survey and Resurvey—Effect on Patent. 


Where a. homestead entry is made on the basis. of a satened survey. plat, the 
redesignation of the land in a subsequent survey plat, approved between 
the date of the entry and the date of the patent, will not necessarily control | 
in the interpretation of the patent; and the patent, where governed by the 
plat of earlier survey, is subject to reformation. (Secretary's Instructions, 


M-33711, June 20, 1946.) | 
Departmental Decisions Overruled to the Extent of Conflict with This 
Decision. - | . | ; | 
Harvey M. La Fottetie, 26 L. D: 458 (1908) ; dohn J. Ses 27 L. D. 380. (1898) +. 

Gleason v. Pent, 14 L. D. 375 (1892) ; Lewis W. Pierce, 18 L. D. 3828 ada 
Decision Criticized and Not. Followed. | 
Oberly Vv. Car penter, 67 N. Dak. 495, 274 N. Ww. 509 (1987). 


— Decision Distinguished. 
Jefferis v. East Omaha Land Co., 134 v. S. 178. pete 
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‘MOTION FOR REHEARING 


On Scnhae 9, 1938, Delbert R. Basart’s homiestoad entry (Bis- 
: marek: 024312) ander section 2289, Revised Statutes; 43 U.S. Gs sec. 
161, was allowed. for the following lands: | a ae 

nae: 137 N.. , R. 79 W., 5th P. M., North Dakota, 
sec, 19, lots 6 and é - 
sec. 30, lot 1 and NEYNW,. 

On August 31, 1936, Joseph Keller, as“guardian of Alexander P. : 
Madison, a minor, filed a protest against Basart’s entry: This pro- — 
test stated that Madison owns lot 4, sec. 19; that the lands here in- 
volved, lying in Burleigh County north of the Missouri River, had 
been built up by accretion to Madison’s lands; that the Jands de- 
scribed in Basart’s.entry. formerly were in Morton County south of 
the Missouri River and had been washed away; and claimed that the 
lands: in Basart’s entry are now owned by Madison by virtue of 
accretion to his land. In view of this protest, the General Land 
Office,? on October 20, 1936, suspended action on Basart’s application, 
pending investigation. Intensive field investigations were thereupon 
made, and the respective parties were accorded full opportunity to 
present any facts or arguments on the questions involved. 

On June 12, 1943, the General Land Office, taking the view that the 
title of the United States to the lands in Basart’s entry had been 
extinguished by erosion caused by the Missouri River and that the 
lands in Basart’s entry are actually owned by those owning lots 4, 5, 
and 2, sec.. 19, ordered une cancellation, of Basart’s ey. Basart, 
appealed. 


On October 9, 1943. (A-23691), the Penarnent ened the de- 
cision of the Genial Land Office, and on November 22, 1948, denied = 
 Basart’s motion for rehearing; but before the decision eoaiae final, 


the Department, by decision of January 5, 1944, withdrew its secion | 


denying Basart’s motion for rehearing and suspended action on the © 


case, pending further investigations in the field. to secure complete _ 
information concerning the lands involved. These investigations _ 
have now been completed, and the Department can now rule on_ 


| -Basart’s motion for rehearing with full knowledge of the applicable o 7 


facts. 


The extensive Geaneene: of the MGsour Rises: in the area hes . 


anvolred constitute. the eee basis: of this case. In eae 


1 Alexander P. Madison, having become of age, renewed ‘the pipteet: in his letter of. 
September 10, 1946, " 
2 Hffective J uly 16, 1946, the Géacear Land Office and the Grazing Seivice were abolished: ; 
and their functions were transferred to the Bureau: of Land pendent by iis 
tion a No. 8. of 1946 on BR. R, 7875, TET ; TT76). . x 
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places, the river meandered more than a mile from its positions — 
shown. on the 1888 and 1899 plats of. survey. ‘There appears to be no 
question that the movement of the river in this area, although rapid, 
was entirely by erosion on one side and accretion on the other; and 
there is no evidence, nor any contention apparently, of avulsive 
change in the course of the river. The investigation reports fully 
substantiate these facts. Attached are sketches* of the 1888 and 
1899 plats of survey of the area here involved and a sketch* of the — 
1899 plat, on which are also shown the approximate positions of the 
Missouri River in 1905 and 1938,3 the tracts and entries relevant to 
this case, and the approximate side lines of the accreted lands here 
involved... The investigation reports indicate that. the present posi- 
tion of the Missouri River is approximately the same as its 1938 
position. 3 2 

- There have been two surveys of the lends here involved, the first. 
in 1888, and a resurvey in 1899. Some of the land was. patented on 
the basis of the 1888 plat. The 1899 survey shows that during the 11 
years since 1888 the Missour1 River had moved a considerable distance 
to the north eee sec. 19. The lands in sec. 19 were almost en- 





*These sketches are not Denies but they are part of the case file and are open to 
inspection. [Hditor.]. 

3'The 1905 position of the river was shown on the Geological Survey’ Ss 1905 topographic | 

survey of the North Dakota Bismarck Quadrangle; and the 1938 position of the river was 
shown on aerial photographs made by the Agricultural Adjustment Administration, 

.4The W14ANEY% and the E4YNWY, sec. 19 were patented on August.10, 1895. By 1899, 
the Missouri River had begun to erode these lands. What remained of the WY%NEY 
was redesignated on the 1899 plat as lot 2; what remained of the HIZANW%, was redesig- 
nated on the 1899 plat as lot 5 and NBY%NW+%. The only other tract in this section 
affected by the 1888 plat was that included. in the patent on Final Certificate,. Bismarck 
5428, which was issued to Dlliot C. Barnes on October 1, 1903, for, among other lands, 
Tot 1, sec. 19. (Vol. 156, North Dakota Homestead Patent Records (Mineral), Recorder, 
General Land: Office. p.11.) Barnes made his homestead entry in 1895 on the basis of the 


1888 plat of survey. When he offered final proof in 1902, sec. 19 had been resurveyed - | 


by the plat of December 20, 1899.'. Lot 1, sec. 19, of the 1888 plat of survey was redesig- 
nated on the 1899 survey plat as. lot 3, sec. 19; and the NEYNEY, on the 1888 plat was 
redesignated as Jot 1, sec. 19, on the 1899 -plat.. As the result of some minor acreage 
changes resulting from the resurvey, the patent was issued to Barnes for 162.74 acres, . 
which is the acreage shown on the 1899 plat for the lands described in Barnes’ homestead © 
_ application and patent. But it was apparently. overlooked that the description in the 
7 patent should have been changed from lot ‘1, sec, 19, to lot 3, sec, 19, in order to conform 

the patent with the application. It seems clear that Barnes had intended to acquire, and 


_- the United States had intended to patent, that parcel of land shown as lot 1, sec. 19, on 


the 1888 plat and as lot 3, sec..19, on the 1899 plat, and that his patent is, therefore, 
subject to reformation. See Acting Secretary Chapman’s Instructions of June 20, 1946. 
(M-33711) ; Williams v. United States, 138 U..S. 514 (1891). Lot 1, sec. 19 (1899 plat), 
is now embraced in the homestead entry, Bismarck 0243805, of Walter Woodworth. . Since = 
lot 3 (1899 plat) was never on the banks of the Missouri River, it clearly never had - 

riparian rights. And it is unnecessary at this time to decide whether the title to lot 1. 

(1899 plat), which was completely eroded but later completely restored by the erosive- 
accretive action of the river, is in the United States or in the owners of the remote 
nonriparian lands which for a time were shorelands. Cf. Towl v. Kelly and Blankenship, 
54 1. D. 455, 458-462 (1934), and cases cited; Rex Baker, 58 I. D. 242 (1942); Clark, 
“A. Treatise on the Law of Surveying and Boundaries,” sec, 252, pp. 274-284 (2d ed.,, 

1939) ; Wiltse v. Bolton, 132 Nebr. 354, 272 N. W. 197 (1987) ; Oklahoma v. Texas, 261 
U. S. 345, 346 eeae)s ; 
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a 2; tirely redesignated on the 1899 plat, as can be seen by a comparison | 


3 of the sketches of the 1888 and 1899 plats of survey. As of 1899, 


the only privately owned lands in sec. 19 on the banks of the Missouri 


_ River were lots 2 and 5, all the other riparian land in sec. 19 being” 
~ publiclands. All the land on. the banks. of the Missouri River i In-sec. 
- 80 of this township (T. 187 N., R. 79 W., 5th P. M.) and in secs. 24 


and 25. of the adjacent wees to the west (T. 187. N., R. 80 W., . | 


5th P. M.) were public lands in 1899, except that lot 5 in ae 24 was 
then inthe homestead entry of one Mary E. Hapel. | 
_ The Missouri River reached its most northern position in. the area 
‘here involved about 1905. Thereafter, it began to move to the south, 
eroding the right (southern) bank and building up the left (northern). - 


bank. At present the river is entirely out of sec. 24, R. 80 W., and 


largely out of sec. 19, R. 79 W.; the 1899 river channel is firm eroan: 
Whereas in 1899, lots 6, 7; 8, oid 9, sec. 19, and lot 1 and NEYNWY% 
sec. 80, were in Morton County. on the south bank of the river; the — 
present record position of lot 6, sec. 19, is in Burleigh County, motel 


of the river; the present. econ positions of parts of lots 7 and 8, _ 
sec. 19, and ee 1, sec. 30, are submerged, and the remaining parts — 


thereof. are north ‘of the river, in Burleigh County; and the present 
record positions of lot 9, sec. 19, and NENW; sec. 30, are almost 
completely submerged. 

Lot 4, sec. 19, was homesteaded by. Alexander Madison’ S. futher 
- Ernest Madison, on May 14, 1927, after his application for second 


os entry had been allowed under the act of September 5, 1914 (38 Stat. ~ 
(12; 438 U.S. C. sec. 182). After Ernest Madison’s death, Keller: 


| madé, final proof.on behalf of Alexander P.:Madison, then a minor, 
. ‘and Patent 1064637 (Bismarck 028131) was issued on June 6, 1933, — 
‘to Alexander P. Madison for “lot 4, sec. 19, T. 187 N., R. 79 W.. 5th : 
P. M., containing 34.98 acres.” The field investigations clearly oe 
that beth at the time of entry and at the time of patent, lot 4, sec. 19, 
was more than a half mile away from the banks of the Missouri River. 5 | 


As of 1899, the lands in sec. 19 lying on the north bank of the Mis- _ : 


-.souri River haa the following status: Lots 2 and 5 were in private. 
ownership; lots 1 and 4 belonged to the United States. There i is no 
oe that as of May 13, 1927, the day before the allowance of 


5 Wrnest Madison’ Ss eartaaiied homestead entry, Bismarck 018151, covered the: NY NEY, - 
 NEYNW*% and lot 1, sec. 30, T. 187 N., R. 79 W., Sth P. M. Of these lands, the — 
NEYNW% and lot 1 are now covered by Basart's entry. Ernest. Madison’s application for | 
second entry states that he relinquished his first homestead entry because “the river had 


* eut the land away. * * * the land was washed away. * *--* JAIl of the land was 


cut away by the river and it was impossible to reside upon it.” These contemporary — 


ae statements. corroborate the Department’s finding and indicate that the entryman knew, 


at.the time of his entry on lot: 4; sec. 19, that ad Tiver was far from the. record. ae 
of lot -4. ae: . 
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_ Ernest Madison’ S ante: the United 4 States; as the owner of lot 4, sec. 


19, owned all the land which had accreted to that lot.4.° The question 
“in ane case therefore is whether. Madison, under his patent issued in | 
1933 for “lot 4” “containing 34.98 acres,” whose record ‘position on 

the applicable survey plat was more than a half mile from the banks 

_ of the river, pursuant to his homestead entry in 1927, may validly 

_. claim the substantial accretion to Pinot tract. which had formed pHor 
to May 14,1927, | : 

Before a determination can be madee as to paneihee this accreted land 

passed with the patent to:lot. 4, sec. 19, there must be consideration — 

of whether the question here involved is governed entirely by the law. 
of the-State wherein the land lies.. If the law of the State of North | 
~ Dakota controls this case, all of the lands in Basart’s homestead entry. 
must be held to have passed into private ownership under the’ deci- 
sion of the Supreme Court of North Dakota in Oberly v. Cone 

67 N. Dak. 495, 274 N. W. 509 (1937). 

It has long been well settled that although the effect of a conveyance 
of riparian rights, if established, was decided by State law, the ques- 
tion of whether the original patent conveyed land between a platted. 
traverse line and the waters of a navigable stream was a Federal 
question;? and that State laws could not affect titles vested in the 
United States. It has been intimated in this proceeding, however, , 

that this case must be governed by State law because of the decision 

of the Supreme Court in Zirie Railroad Co. v. Tompkins, 304 U. 8. 64. 

(1938). That case, a suit based on diversity of citizenship, held that 

“Except in matters governed by the Federal Constitution or by Acts 

of Congress, the law to be applied in any case is the law of the State,” 

not a different “federal general common law.” (304 U. S. 64, 78.). 

It would seem plain that the present case is not within the ambit of the — 

Erie decision. But even if there could be any room for debate as to 

the scope of the Z’rie decision, more recent decisions of the Supreme 

Court of the United States. indicate that Brie pagina Co." vz ae 


. STf the Missouri River is. Raciwiiile: the State of North ee may have had. an n interest. 
‘in the land in the bed of the river. United States v. Utah, 283 U. S. 64, 75 (1981). This 
interest of. the State was subject, of course, to various paramount interests of the Federal 
Government not here material. United States v. Appalachian Power Co.,.811 U.S. 877, 
405 (1940). Regardless of whether or not. ownership of the land in the bed of the river 
was in the State, under the law of the State of North Dakota the ownership of the land 
which has accreted from the bed-té6 the banks of the river becomes vested ‘in the owner 
- ofthe riparian Iands.. North Dakota Revised Code of 1943, sec. 47-0605; Gardner vy. 
‘Green, 67 N. ‘Dak. 268, 271 N. W. 775, 780 (1937) ; Oberly v. Carpenter, 87 N. Dak, 495, 
24 N, W. 509. (1937) ; Hardin v. Jordan, 140 U. 8. 571 (1891). 

-™ Producers Oil Co. v. Hanzen, 238 U. 8. 325, 338 (1915); ‘Brewer’ Oil. Co.. v. ‘United 
- States, 260 U: 8. -77,.87 (1922); French-Glenn Live Stock Co. v. Springer, 185. U.S. 47, 
_ 54° (1902) ; see, also, Chapman & Dewey Lumber Co, v. St. Francis Levee Dist., 232, ne S. 
186, 196'(1914)-; Shively -v. Bowlby, 152 U. S. 1, 9~10. oe — een 
Unie States v. Utah, 283 U. 8. 64, 75. (1981). 
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kins does not rae this case to be decided solely on 1 the basis of State | 
law. | 
In United States v. Hae County 399 U. S, 1, 183, (a9), | 
the a ie Court stated: | 
=o - The validity and construction of contracts through which the United 
States is exercising its constitutional functions, their consequences on the rights 
and obligations. of the ‘parties, the: titles or liens which they create or permit, 


all esceer questions of federal law not controlled by the- law of any | 
State, & # uP 


In slaiig na disposing | of lot 4, a part of the oubite domain, the 

- United States was.exercising one of its constitutional functions.2 The - 
authority to issue the patent “had its origin in the Constitution and 
the statutes of the United States and was in no way dependent on. 
the laws of” the State of North Dakota.” And ina controversy as 
to the effect of such patent in disposition of property of the United 
States, “in the absence of an applicable Act of Congress, Federal courts 
must fashion the governing rules.” Plainly, there is no requirement 
that the consideration. of the question here-involved be restricted to 
_ the laws and judicial decisions of the State of North Dakota. 

It is a general rule that a meander line is not a line of boundary but 
one designed to point out the sinuosity of the bank or shore and as 
a means of ascertaining the quantity of the land in the fractional lot, 
the boundary line being the water line itself22 But there are a num- 
ber of exceptions to this general rule. Thus, if the meander line was. 
run where no lake or stream calling for it exists, or where it is estab- 
‘lished so far from the actual shore as to Tacaeata fraud or mistake, | 
the meander line is held to be the true boundary line.* Another well- 
established exception is that if, at the time a homestead entry is made, 
a large body of land previously formed by accretion existed between 
the meander line and the waters of the stream, then the meander line 
will be treated as the money line of the grant, and the oes will 


° United States Gonstibution: Art. IV, Sec. 3, Cl. 2: Ashwander Vv. Tennessee Valley 
Authority, 297 U. 8. 288, 330-333 (1986). 
Clearfield Trust Co. v. United States, 318 U, sg, 363, 366 (1948) ; ; Board of Commis- 
sioners of Jackson County v. United States, 308 U. &.. 348, 849-350 (1989).. 

11 Clearfield Trust Co. v. United States, 318 U.S. 368, 867 (1948); National Metropolitan 
Bank v. United States, 323 U. 8. 454, 456. (1945) ; Vanston Committee v. Green, 329 U. S. 
- 156 (1946). ~ See Notes, “Exceptions to Erie v. Tompkins ; The Survival of Federal Com: 
. mon Law,” 59 Harv. L. Rev. 966 (July 1946) ; ‘Solicitor’s. opinion, 58 I. D. 694 (1944). 

2 Railroad Company v. Schurmeir, xs Wall. (74 U.S.) 272, 286-287 (1868) ; Hardin. Yv. 
Jordan, 140 U.S. 371, 380 (1891). . . . 
© Security Land & Exploration Co. v. Burns, 193 U. Ss. 167 (1904) : Lee Wilson & Co. 
v.. United States, 245 U. 8. 24,29 (1917 ); Jeems: Bayou Fishing & Hunting Club v. United 
. States, 260 U.S. 561, 564 (1923) ; Niles v. Cedar Point Club, 175 U. S. 300 (1899) ; Horne 
v. Smith, 159° U. S. 40 (1895) ; Producers Oil Co..'v. Hanzen, 238 U. S. 325, 389 (1915) ; : 
Lammers v. Nissen, 4 Nebr. 245 (1876), aff'd 154 U. 8. 650 (1879); French- Glenn’ Live 
_ Stock Co. v. Springer, 185 U. 8. 47, 52 (1902) ; Rust-Owen Lumber Company, 50 L. D. 678 
A024) See Boundaries, 9 C. J. sec. 70, pp. 190-191. 
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be construed t to convey only the Tanda within that meander line." 

This latter exception, which clearly i is applicable to the present case, 
is the present rule of the Department.* Furthermore, the principle 
embodied in this exception has a number of advantages to commend | 
it. The patentee does not acquire, at the time the patent is issued, a 
tract of land which is substantially in excess of the amount for which 
he has paid; certainly it is not reasonable that an entryman who re- 
- Ceived a patent for a tract of “34.98 acres” and who knew of its loca- 
tion in relation to the river, should now be permitted to claim that. his 
patent awarded to him three and a half to four times the amount of 
land thus specified. Also, as in the present case, where some of the 
accreted. lands are unsurveyed lands within the former. bed of the 
‘Missouri River, this principle would avoid the. prohibition against 
the making of an entry on unsurveyed lands. It also avoids the 
difficulties encountered where the total of the platted land, plus accre- 
tions thereto, exceeds the permissible total specified by statute.” In 
addition, all persons dealing with the Government will be treated with 
equality; one homesteader in one State will not receive, in situations 
of this type, substantially more land than another homesteader in a 
different State who expends the same amount in labor-and cash. In - 
each instance, both the Government and the homesteader will know 
with fair certainty what has passed by the patent. And “identical 
transactions [will not be] subject to the vagaries of the laws of the 
several states.” ** Moreover, the rule as to the ownership of accreted 
lands is said to have had its foundation in the desire of courts to com- 
pensate riparian owners for the threat, often realized, that their lands 
-Inay as well diminish as increase by reason of the water’s action. It 
was thought to be equitable that the person who stands to lose by 





14 Wittmayer v. United States, 118 F. (2d) 808 (C. C. A. 9th, 1941); United States v. 
Eldredge, 33 F. Supp. 387 (D. C. Mont., 1940) ; Mecca Land & Exploration Co. v. Schlecht, 
4F, (2d) 256 (D. C. Ariz., 1925) ; Granger v. Swart, 1 Woolworth 88, Fed. Cas. No. 5685, 
10 Fed. Cases 961, 962 (C. C. D. Wis., 1865); First Nat. Bank of Decatur. v. United 
States, 59 F. (2d) 867 (C. C. A. 8th, 1932); R. M. Stricker, oO L. D. 3857 (1924) ; 
Instructions of April 17, 1918, 46 L. D. 461, 463-465 : Bissell v. Fletcher, 19 Nebr. 725, 
28 N. W. 303 (1886) ; OT Nebr. 582, 48 N. W. 350 (1889). See Chapman & Dewey Lumber 
Co. v. St. Francis Levee Dist., 282 U. S. 186 (1914) ; Jones v. Johnston, 18 How. (59 U. S.) 
150, 157 (1855) ; Johnston v. Jones, 1° Black (66 U. 8S.) 209, 221 (1861); Manual of 
Instructions for the Survey of the Public Lands of the United Sintes, sec. 520 (1930). 


1° R. M: Stricker, 50 L. D. 357 (1924) ; ; Instructions of April 17, 1918, 46 L. DD. 461,.. 


463-465. ‘The earlier cases of Harvey ‘M. La Follette,:26 L. D; 453 (1898) ; John J. Serry, 
27 L. D. 380° (1898) ; : Gleason ve Pent, 14 L. D, 375. (1892) ; Lewis W. Pierce, 18 I: D. 
828 (1894), are hereby overruled. to the extent of any conflict with this decision. See 
Gleason v. White, 199 U. &. 54 (1905). Ct. Whitten vy. Read, 49 L. D. 253 (1922); 
L, D. 10 (1923). ’ | Oo ; = 

1@ Ben McLendon, 49 L. D. 548, 561 (1928). 

743 U. &. C. secs. 211-224. 

18 Clearfield Trust Co. v. United States, 318 u. 8. 363, (367 (1943). 
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: ey of his inns should have the opportunity to gain by accretion. oe 


‘But-when a person in Madison’ position, whose lot was approximately _ 


 ahalf mile from the river at the time he made his entry, seeks the = 
benefits without. incurring the.risk of the disadvantages of the rule, 


ey such a claim affronts the: reason forthe rule’s existence. “He is not oe 


. deprived of what. he’ is entitled to receive-—lot. 4, —* 34. £98 oe, : 


acres. a 
” Madison, Kowevery urges that: he necor tinea owns ne green. 7 


| here involved on the basis. of the decision by the Supreme Court: of: i 
‘North Dakota in Oberly v. Carpenter, 67 N. Dak. 495, 274 N..W: 509° 


(1987 )s which involved a‘similar situation in the section adjacent. to: _ 


that in which Madison’s lot is situated. In that case, one Oberly-was' _ 7 
the owner of lots 2; 3,.and 4, and NEYSW% sec, 24,.T..187 N.,'R. 


80 W., Sth P.M.» These lands were on the north bank of the Wi esour ee 


River in 1899. These lands were homesteaded on August. 31, 1914," 


| by one ‘Mary Gordin. (Bismarck. 018606 ) and patent 631715 ee | 
to her on May‘ 27, 1918. In 1938,.one Jesse’ R. Carpenter and one - 
Henry Plath made homestead entries (Bismarck 024299 and 024300, 
respectively) on lot 1, sec. 24, lots 1, 2, 3, and 4, and S14NE1, sec. 


95, T. 187 N., R. 80 W., 5th P. M2 ‘These lands were on the south 


| bank of the ‘Missouri Bier in 1899.. By 1933, the river had moved 
south through a large portion of the lands in ‘the Carpenter and Plath 


entries and occupied the southern portion of those entries... The. dry 


jand in the record. positions covered by their entries was now onthe: 


north bank of the river. Oberly then instituted a suit in the: State. a 


court of North Dakota against: Carpenter and Plath, ‘claiming. to. 
own, by accretion to the lands’ described in the Gordin patent;-all= 


-. the lands in the Carpenter and Plath entries to the present north 
_ bank of the river...The Supreme Court of N orth Dakota found that 
the dry land south of the record position of the lands described’. a 


- in the Gordin patent, and north of: the river, had been formed by 
~ accretion, not by avulsion. The court pointed out that there was no 


i reservation stated in the patent, that: the general rule is ‘that the 


- boundary line of lots along a water line is the water line itself and a9 | 


ne not the meander line, and: held that Oberly was entitled to all — ann a 


_. lands on the following ground (274 N. W. 509, 512): 


The fact. that the survey was made in 1899 and the patent. was not issued i . se . 


onl ee and in. the meantime the river had Fels cated far from the shore oe 


; ia New Orleans v. United States, | 10 Pets: (35 U.S.) 662, ‘17 (1886) ; ‘Nebraska. v. ae 


“> 148 U.S 859, 360. (1892) ; Jefferis v,. East Omaha Land Co:, 184 U. 8. 178, 189, 191 


(1890); Banks ¥. Ogden, 2: Wail: ane? U. 8.) ‘BT, 67 (1864) ; 2 Blackstone's Comm, 262. ; 


eae ae . 
_ 20 Oberly also owned. Jot a, sec. 23, which ig: not shown on the sketches but Bes adjacent HA, 


on the west of lot 2, see, 24. 


J...» * Carpenter's entry also. included lot 4, sec, 26, which. is not shown on. the sketches but 7 
eo Hes adjacent on the west of lot 4, sec. 25, and pices south of Ober: 8 lot. 7, sec.. 2 28s. 
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line as. it existed at the time of the survey makes no difference. “phe patent 
passes ‘the title. of the. United States to the land; not only: as it was at the: time: - 
of: ‘the survey; but'as‘it’is at. the date Of the patent;-so. that: the. United: States: 
does notiretain-any: -interest: in:any:: accretion: formed: between. the. ‘Survey .and: 
the. date-of ‘the: patent.” Jefferis..v: + Hast; Omaha. Land. Company, 134, J. S. ABs. 


[195], 10.8: Ct. 518, 38,L, Ed. 872, =, : 
The J. efferts: case, which. was ae prime. haa upon: hick the Sune! 
Court of North Dakota rested the Oderly decision, treated a much. 
narrower: factual: situation, however; than was:involved in.the. Oberly 
case:and.in:this:case: The land:involved:in: the Jeff eris: Casey, on the; 
left: bank: of. the:Missouri. River,.in: Iowa, was: ‘surveyed. in-1851; the! 
- north: boundary. of:it: being ;on..the Missour}.River... In.1858, the-loti. 
was entered:and paid for, and was patented. in 1858-as:lot:4:. After. 
wards; by-mesne:conveyances; made down to 1888; the lot:was conveyed: 
as: lot:43 and became: vested: in the-plaintiff; “About 1853; new land: 
| Was. formed: against: the.north: line, and;continued.to form. ‘until 18703, 
so:that then :more.than.40-acres:had. been. formed: sby. accretion... The: : 


defendant: claimed to, own:-a: part: ofthe new land by: deed from.one: 


who had!entered: upon. it;. The-plaintiff : filed. .a. bill to- establish: hiss 
title to the..new. land, claiming: it asa part. of lot. 4. The: Supreme, 
_. Court: pointed out: that: at: the time.of the entry the meander. line of 
the: river was-the same-or early the same.as shown by. such field 
‘notes. and. plat; (184 U. S. atipp. 180, 194) ;.that.the United. States, 
. never:¢laimed:any interest. in. the, land. so. formed by: accretion. (184. 
UPS: -atyp. 182); thatthe new land “is-an accretion to, that originally: 
' purchased. by: the patentee from the United States”. (184 U. 8. at-p. 
— -:189)5.and: that-the process. of accretion: began in- 1853 at.the time of. 
 the.entry:. (184 U. S:at pp. 181, 191). The factual distinction between 
- thedefferis case and a case such: as is here involved was clearly. pointed. # 
out: in. the: rie Instructions: of. ee Y, 1918 Ge L. Dd. 
461, 468-465) .> | 


The facts in that case. are widely. different. from: those now under. consider: . 
ation, Here, the: accretion - was. formed: long before Johnson and : Morris. made 


_ their. entries..or: claimed. any, interest: in the. land embraced: therein. A.consider-. 


able body, of. land had been formed and it cannot be doubted that the: title to. such. . 
: accretion, prior to. the entries, | vested. in. the. United | States.. To extend. such ~ 
entries to all the lands formed by accretion would ° increase their ‘area beyond. 


.. the 160 acres limited by-law. Further, at'the time of settlement-and: entry, it» - 


was apparent. that.the meander. line: of: the: 1874 b survey, Was. no longer. correct, 


- due to the changed. conditions. i * aa 


7 ‘The Department’s Instructions then held that | in such case the ap: 
plicable rule was that announced in res v. Swart, Supra (foot- : 
note 14): | fee a 

If, at. the date of. an. entry of government land, ohne of. the. boundaries of. which | ts 


_- ig such meandered line, the lake or river extends. to, and: ‘porders:on; such line, 
ee accretions: ‘afterwards: ‘formed’ belong to the party holding title under: ‘the: entry. . 
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But if}. at the time: the’ entry was made, between. such’ line: ang the pank: oft thee 
, lake: ‘or. river; ‘there was! abody-of. swamp,: -or- waste: land; or flats;: on: which: ‘timber: 
- and: grass srew; horses and: cattle: fed; pandshay:s was: ruby such land was not indluded:, 


within. the-entry.. _ . , . 
_. The. quotation. in: ther Obani ‘CASe:. thee that Jefferies caseswas: thus. 
made without: adequate limitation to the facts which were in isgue:in: 
the Jefféris case. ‘The rule. stated..in: that’ quotation and ‘the: igenetl 
rule that: the.water: line; -and:not’ the. meander’ line; is:the:houndary, | 
“are applicable in those cases where the United States transferszits: 
_ riparianrights by -issuanee: of a’ :patent:.to-lands: whose: record|posi- 
~ tions.:do-in:: fact. border? on: or: near. a-stream:at'the time-of entry: or’. 
patent:: They-are not: applicable:to those'cases where;.at. the:time.ofi. 
entry’and ‘patent; a:substantial area: of!land exists: between the-record: 


. meander line:and:the:actual: water’ line. : Such. generalizations’: may: 


__ not’ properly: be; removed: from ‘their: context: and: appliedto: a: case 

suchas this, which ‘is governed. by-other:doctrines more ‘precisely: ap- 
plicable-to'the: specific:facts:involved.. The. Oberly decision therefore: 
--does:not: rest-upon*a' sufficiently: adequate: basis to furnish’ ‘support :to:.- 
Madison’s claim -to the lands. south of the: meander line of: loti4:... The: 


_ entry on: his: lot: 4. was made: abi a: time when tthere:-was-a: ‘substantial 


~ amount.of land. between: the meander: line of:lot.4:and: the: waterline: 


ef the: river. At that time: lot: 4:.was nowhere’ near. the river:and. Was: 


not: riparian, nor has:it' been riparian since:then. What the. character: 

of lot 4:may-have:been, whether. riparian ior: otherwise, prior: ‘to. the 
_.entry-is, as.so well stated by Circuit Judge Gardner:of the Eighth Cir-— 
cuit: Court of Appeals (which inéludes. the: State of North: ‘Dakota). 


in the case of. First V ational Bank: of: Decatur Ve 1 United Shatee; 59. is 4 | 


_ F, (2d) 367, 369 (C.C.A. 8th, 1982)— 


ek ae ‘closed book and ‘cannot be inquired into, : If this were: not the rule 
owners. might: be: divested ‘of their property;: and'‘titles, might: be: challenged: cand: 
clouded: by proof of: geological and. topographical changes and: formations: reach- 
' ing-back-to antediluvian. periods’ or. prehistoric: times: . What may have transpired: 
_ to affect these lands while title thereto remained in the Boveri ment, and before: 
- their selection oF r entry. by the = a < defendant’s ee can be of. no 
concern: * *° to. defendant . The patents of the: lands to which: 
| defendant: has title describe the lands allotted according to the siibdivisions’ 


. thereof so° platted, and recite the number: of” acres: So allotted: according: to the Bes at 


acreage. described. in the’ ‘government. sur vey. 


~The specification i in-the patent of “a 98° acres, Neomieralt to the large 


ae acreage claimed by. Madison, i is not an.immaterial factor.in determin- 


ing what was passed by. the patent.” * Ernest Madison went’ on lot’ 4’ 
: knowing: these facts. 28 The. ee must: ‘be: held; under these: ¢ circum- 


. “2'Chapman: & Dewey Livmbet Co.’ V.: Ste Praneis: Laves Dist’ “939. U. 8. 186, 197 (914) : 
Security Land and. Exploration Co. v. Burns, A193 Uw. 8. 18%, 180 (1904). 
See eon v. White, 199 U. s. 54 (1908). 
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| ares, to have eared exactly what. it iparports to convey, i.e, 
only the 84.98 acres of land within the meander line, not the sub- : 


stantial amount of accreted land in addition to lot 4. Accordingly, ~ — 


. Madison’s asserted claim is without sufficient basis to deprive the 
lands entered oe Basart their status as. ‘Publi, lands. of. the United 


pe States... 


But his. does not mean. that ihe suspension of Baseies entry _ 
| properly be lifted at this time and his entry. allowed to Bice to 


es patent.. 


So ie as the Oberly decision Mande unimpaired, it affects the lade - 


in Basart’s: entry in.two ways: (1) Since. the accreted lands in the > : - 


_. Oberly case appear to be indistinguishable i in principle from the ac- 
 éreted lands in this case, the likelihood that the State courts of North ; 
Dakota: would adhere to the Oberly decision would becloud the title - 


. Basart would get by: the issuance of a patent to him; (2) the Oberly 
_. decision: constitutes a. direct cloud on the title of the United States to 

the Jands i in Basart’s entry. Although the Supreme Court of North 

~ Dakota did not, in the Oberly decision; indicate the exact boundaries 


- of the lands biel it held to. have accreted to Oberly’s lands or how _ 
_ the'side lines of the accreted lands should be drawn, it-appears that a 
proper extension of the side lines of that accretion would include part. 
‘of the Basart homestead. lands. .The general rule for the establish- 
ment of side lines to. divide alluvium or accreted lands between adjoin- 


ing riparian owners is to run dividing lines so that each proprietor - 


has such proportion of the new shore line as he had of the old shore. - | 
| line.. This is appropriately accomplished as follows :. (1). Measuring 


- the whole ancient line of the river affecting the area involved and com- — 


puting the length of the portion of that line owned by each riparian — : 


| “proprietor; (2) then measuring the whole length of the shore line of 


-. the acereted areas and. appropriating : to each proprietor. such propor-.— 
tion.of the new line as he-had of the old-line; and (3)'then drawing — 


- _. the side lines from the points at which the proprietors respectively: 


wets bounded on the old line to the points thus determined as the points of - i 


division on n the : new line.’ ia Ons « of the sketches indicates the eae 





"24 See Ghapmané Dewey Lumber Co. vy. St. Francis Levee Dist., 2382 U. 8. 186, 197 (1914). . k 


= Ch. Myrtle White, 56 I. D. 300. (1938). : 
- + ®The investigations made by this Department . in Gonnection with Basart’s. ‘entry; 
: although. not. focused on the lands: -involved in the Oberly. decision, covered: the general 


area of. those lands and. indicate, as do the recitals in the Oberly decision, that the accreted 


ne areas dealt within the Overly decision had acereted peer to: the Gordin: entry on He lands 
ee owned by Oberly.. : 


* 28 Jones: v. Johnston, 18 How. (59 U; 8.) 150, 153. (1855); 4  yonmistons v. “Jones, 1 “Black 


a (66 U.S.) 209, “299.298. (1861) ; Secretary Finney’ s Instructions of December 22,1928,50 
— iL. D. 216, 218; R, M. Stricker, 50 L. D. (357, 858: (1924) ; Clark, “A Treatise on the Law 


of Surveying and pines cs secs, 251, ane Dp. 274-276 sone ed., APBD) ; : Skelton, “The 
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| mate side lines, thus determined, of the accr etions to the record posi- 
tions of lot 4, sec. 19, and lot 5, sec. 24. It will be seen that these 


‘accretion side lines do; not run cardinal to the survey lines but approxi- 


mately normal to the present river line. Thus, less than a third of | 
the area of the dry land in the record position covered by Basart’s 


entry is within the accretions to the record position of Madison’s lot © a 


4; a substantial portion of the dry land in the record position. covered | 
— Basart’s s entry is within the accretions- which properly belong to — 


the riparian owner of lot 5, sec. 24, whose entry, made in 1895, did have, 


“unlike Madison’s entry, riparian rights to the accretions. formed: on 
‘the shore line of that lot; and the larger portion of the: dry land in the | 


record position. of Basart’s homestead entry lies within the accretions — 
‘to the record position of the lands owned. by Oberly. - This general 
rule for the establishment of side lines in the apportionment, ofaccre- 
- tion between adjacent owners of riparian lands.on a river is the tule * 
- of law followed by the courts of North Dakota.”” Consequently, itis: 


apparent that-the Oberly decision. beclouds the title of thé Federal 


Government not only to the public lands i in the former Carpenter and 


Plath entries (which have since been respectively canceled and. relin- 
| ‘quished), but also to some of the public lands.in the Basart entry. 
- Under these circumstances, the Department i is under an obligation: , 


: oe its homestead ‘entryman to take affirmative action to protect his. acon 


entry and the validity of the patent which he may. earn by compliance | 


with the homestead laws,’* and also is under a duty to.recommend Po : 
to the Attorney General the institution of a suit in the Federal courts _ 
7 in. LN orth Dakota to remove this cloud from these Jands. . aoe ve ; ce 


| Saal qirnente: ‘ont Bemdaier and Adjacent Properties,” sec. 297 (6). p. 338. (1980) - . — a 
"Gould, “A Treatise on the Law of Waters, Including Riparian Rights,” secs. 162-164, pp. 


"321-325 (34 ed., 1900) ;.City of Peoria v. Central Nat. Bank, 224 Ill. 48, 79 N. EB. 296° | 


es (1906) 5-3. Farnham, ‘Waters and Water Rights,” pp. 2475, 2477, 2481 (1904) ; Note, ‘Bae Sh, 
_ Am. St. Rep. 307, 811 (1892) ; 1 R. €. LL. (Accretion), sees, 20-21, pp. 244-246 (1914), and ae 
_ numerous cases cited. 


--™ Gardner ‘vy. Green, 67 N. Dak. 268, 271 N. W.775,°783 (1987). In the Overly case, 


Oberly had claimed to own by accretion all the land in the Carpenter and Plath’ entries. 7 


These entries were within the same north-south ‘cardinal survey lines as. Oberly’ s lands. 


: One Of the exhibits in the Oberly case-was a sketch purporting to show the side lines: of 
-accretion as running coterminously with the cardinal survey lines (exhibit D, case 6457, 


filed in the office: of the Clerk of the Supreme Court of. North. Dakota on January 11; 1937, 


a copy of which is in the Department’s file on the homestead entry of one Everett Davis _ - 


(Bismarck 024564),.- covering .the same lands previously covered by Plath’s homestead . 
entry). No question appears to have been: raised in the ‘Oberly case as to the correctness 


ee : ‘of the side lines of accretion claimed by Oberly. Since the Gardner decision was cited with © 
. - approval and relied on in the: Oberly decision, both being decided less than 4 months apart, 


it seems clear that it was not intended in the Oberly. decision to depart from the established 7 


_ rule, so meticulously set forth in the Gar dner ceo, for apportioning accretions: between os 
. adjoining ripar jan owners; 


28. Hughes. vy. United States, 4 Wall. (TL U. 82). 282: 235-236 (1866); “United Sites: ve 
Beebe, 127 U.S: 338,.842 (1888).- See Chapman & Dewey Lumber Co. v: St. Francis Levee : 
Dist., 232. U. S. 186, 190 (1914). we —— TSR Te. tgp MO: WE eS 


e 
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‘States, not. haga been. a: party: to oe Oberly ¢ case, gould not: be de- | 
.prived. of its title: by a. decision of the North Dakota court.” _ i 

Furthermore, it should be noted that the established practice of the = 
Government, an. disposing of the public land; has been to base the 
. siepoual on the area of. dry land; leaving to the State law the determi- 
nation.of .the:effect:of such. disposal on .the title to the lands under 
‘the bed of:the river.or lake.” In'this case, almost half: of. the record . 
position: of the described areas listed in Basart’s entry is at present 
beneath.the ‘waters of the Missouri River. In addition, a portion. of 
the dry lands in Basart’s-entry- clearly. belongs, by accretion, to the. 
owner of ‘lot ’5, sec. 24. Under-such circumstances, it would be in- 
appropriate to issue to Basart a patent based-on the survey of 1899, 
-‘ifsuch patent is‘earned by him under the homestead laws. Another 


_segregative. survey of the accreted lands here involved ‘is: necessary. 


Basart’s motion for- rehearing 4 as granted. except insofar as he re- — 


quests. an:oral: hearing. - - An oral hearing i is unnecessary since there 


‘appears to. be no. dispute: asto:the applicable facts. The-case will be 
remanded to the Bureau‘ of Land Management to take the. following 
-action: (1) To continue :in ‘effect :the suspension of Basart’s entry 
until further order by. ‘the ‘Department; (2) to order a segregative 

survey -of the accretions ‘to tthe record positions of lot 4, sec, 19, T. 
187 N., R.79 'W., 5th P.'M.,-and of ‘lot 7, sec. 23,4 and lots: 2, 3, and 4, 





| ee 24, 'T. 137 .N., R..80 W., 5th P. M.; * and (3) to dragt a request 7 | 
‘to the Attorney Genera] for institution of a suit to quiét the title ofthe - 


United ‘States to-all the accreted lands formed south of the 1899 
’ record positions of lot:4,'sec. 19, T. 137 N., R. 79 W., 5th P.M., North — 
Dakota, and lot 7, sec. 23, and. lots 2, 3, and 4; sec. 24, TE. 187 N, R. 
80 W., Sth P. M.,: North D Dakota. ieee a : 


Sinee ‘final proof has ‘not. yet. been ere on “Basart’s rant 2 oe 


- there 3 Is: ‘no need at. t this tame, to: ‘consider the us of whether = - 


. Carry, United. States, : ‘93-1, S.- A833 ° (A878) : Hussey -v. ‘United ‘States, 222 U.S. $8,:93 


(4911) : : Oklahoma v. Texas, 258 -U. :S.:574, 591 (1922). Several of the North Dakota 
decisions ‘cited and ‘relied -on in ‘the :Obderly ‘decision ‘had specifically noted that the United. - 
‘States had ‘not claimed to own -any :of :the ‘land :between the meander lines: and the shore 
nes involved in ‘those cases.. Heald v. Yumisko, 7 N. Dak.-422, 75 N. W. 806, 808. (1898):; 


_ Brignall v. ‘Hannah, 34 N. ‘Dak. ‘174, 157 N. -W. 1042, 1045. (1916) ; ; ‘Roberts | v. Taylor, . 


47 N, Dak. 146,.181 N. AW. .622, 626 : (1921). i 
80-Hardin-v. Jordan, 140.U..8. 371, 380: (1891); Andrew A. ‘Malcolm, 50 L.D. 284 (1924) 3 
Scott -v. Lattig, 227 U..S. 229 (1913) ; ; United :States v. Chandler-Dunbar Water Power Co.,_ 
229 -U.:S. 58,-60 :(1913):; Archer -v..Greenville Sand.and: Gravel ‘Co., 238.U..8: 60.(1914):3 ° 
Philadelphia. Co. v. ‘Stimson, -223 U.S. 605 °(1912) ; Arkansas v. Tennessee, 246-0. 8, 158, 
A75-1:76 (1918) 3. Rex Baker, 58. 1 wD. 242 (1942). “Of. North Dakota Revised: Vode: of | 
1948, secs. 47-0605, 47-0607. 
81. Lot 7, sec. 23, now owned by Oberly, lies adjacent 0 on vie west of Jot: 2 ie ‘sec. 24, although 
not: shown on ‘the’sketches, and was: part: of the Gordin ‘entry lands involved in the Oberty 
‘decision: and: lying due north of the: Government-owned lands formerly i in the Carpenter entry. _ 
a2 Kirwan v. Murphy, 189 U. 8. 35 (1903) ; ‘Knight vy. United States. Land Association, 7 
142 U. - 161 (1891) ; ; New Orleans v. Paine, 147 U. 8. 261 Coe) . 


dat] SSTATOS “OF: UNIT ‘OPERATION. ‘AGREEMENT re): 


February: 18, 1947 


| “geibtinr dry land’ within’ the: record position of Basart’s 5 entry,’ the i 
“surface of which had been washed. away since 1899 and which for’a 


“time: lay i in the. bed. of: the river but was ‘later ‘restored, is‘ therefore ; i, 


of unsurveyed lands precluding hig entry, even though the lines’ of the 


1899 plat may be reestablished by reference to. other corners 3 of ‘the | 


o “survey. ie Foul v. ore, et as 54 - Dd. 455, 462 (1984). 


Oscar We ‘Gas se a 
7 Under Secretary. 


“STATUS: OF ‘UNIT OPERATION AGREEMENT— 
DENVER PRODUCING AND REFINING COMPANY 
oa aia: Gas Leases—Tnidian. Lands. 


_ Under, a pr ovision. for the: continuance’ in Fully force and effect for ; SO otis’ as 
~ Oil or gas can be. produced: in commercial quantities: ‘of ‘an “agreement by 
ae the> “Denver: Producing: and: Refining’ Company: under took ‘to- operate, 


‘as! a-unit,-a- block ‘of. oil‘leasés on: restricted: Indian-land, the agreement . — 


‘remains: fully: effective::so: ‘long: as: an-oil’ well. drilled. ‘within the. unit.area 
- produces .oil in quantities: sufficient for operation at a profit even though 
- the operation.as-a whole, including expenditures for development. and equip- . 


_. Inent, results in a4 loss, 
“To produce oil in commercial: quantities it is not essential: that the reVarne from 


the well repay. the drilling costs. 
 FAn obligation to exercise due diligence i in. ‘drilling. additional wells is: riot met -- 
“by: an operator who-has drilled. but one well.in a period. of 10 years, and 
. further drilling may be required | upon written . notice, as provided in- ‘the 
‘agreement of the parties, . 


MMB ee brace 18,1987, 
To THR. Consuestonia OF Tnpran Avrrarrs, | 


You have requested my - opinion as to Cae an. agreement ap- 
. qiosed by the Department on October 23, 1935, by which oil and gas 


leases on 67 tracts of restricted allotted. Indian lands under the juris- -— 


diction of the Kiowa Indian Agency in Oklahoma were to be developed, 
asa unit by the Denver Producing and Refining Company, has termi- 
mated. ‘Fifty. of the leases were subsequently. surrendered by. the Com- 
pany, so that. the. agreement now: covers only 17 tracts of Indian. land. | 

It ismy opinion that the agreement is now in -full. force and effect. 


On the. date of the approval of the agreement, the operator Thad - - 
--gomploted a producing well.on what is known as its No.:1 Adah Noe — 
- lease, and was engaged 3 in the drilling of a: second well: on what, is- 


| “known as.its No. 1 Sah Cam lease, which well it. undertook to, and | 
‘did, complete to a depth. of 18 842 feet. The second well Was. non- 
productive | 


in commercial quantities from the unit area eR 
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- Section Vir (by of ae aprestient pendants that-the completion of 4 


a well “either heretofore or hereafter anywhere in said unit area asa © 
i “commercial producer shall’ continue this agreement in force, as. 
provided in Section xV hereof. - Section XV pont that a 
agreement— | | | | 
jean * oR OF shall remain in effect ‘until the eeupistion of a. well produeing. oil i 


| and/or gas in commercial quantities upon the unit area, except as provided in - : 
paragraph VIII hereof, and so long thereafter as.oil maa gas ean \ he myonures 7. . 


oe, 


Under these provisions of the agreement, it is nese that ithe well ; 
which had been completed at the time of the approval of the agreement 
was then producing oil or gas in commercial quantities, the existence 

_ of that well made the agreement effective and continued it in effect so 


eh long as the well was papable of produciag oul « or oa in commercial me 


quantities. - 


It is not open to question that the well did 3 in ‘fact produce oil i ii, ae 


7 commercial quantities at the time of its completion. . Later, in 1936,. 


. the operator reported that the well was producing about. 50 ‘barrels - 


of oil per day. That the well was a commercial producer, thus con- 


_tinuing the agreement. in effect, received departmental recognition in. 


the granting of permission to. suspend further. drilling operations 
from year to year down to and including 1942. The status of the: 
agreement seems not to have been questioned until August 25, 1945, 
- on which date the Department notified the operator to show cause 
why the. agreement should not be declared to have terminated. The 


notice was occasioned by information from the field indicating that — 


the well had ceased to produce and. that efforts to restore its produc- — 
~ tion had: failed. In responding to the notice, the operator, by letter _ 


aie - dated: December 13, 1945, called attention to the fact that repairs to _ : 


- the well and the installation: of a pumping outfit would enable it to 
‘produce an average: of 10 to 12 barrels of oil per day, and expressed 
 the.view that although the operation as a whole, taking. into account 

- the cost of drilling and equipment; might result in a loss, a profit. ; 
“would nevertheless be realized over the nominal operating cost, which | 
profit could be applied in recoupment, of its expenditures for develop- 


- TInent and equipment. The operator also called attention to the fact et, 
that termination of the agreement would result in a loss to the Indians —_ 


of: rentals from the date of termination,. amounting to $2,902. 67 a year. - 


The statement: of the operator with respect to restoration of produc- a 
tion through pumping operations is confirmed by areport dated De- 
‘cember 10, 1946, from the Acting Director of the Geological Survey. | 
That report shows. a gradual increase in production from 6.14 barrels _ 


per day in February of 1946 to 19.6 barrels in September of that year. 
— To produce oil i m commercial quantities, it is not essential that the 
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| reruns from the well repay the drilling costs. if ne returns ee ee = 
| the cost of operation after completion of the: well, that: is. sufficient, ot 
- even though the operation as a-whole. results ina loss? ar ee 
The report of: the Geological Survey. confirms the judgment of ‘the eat 
| eens in the presént.case that the well in question can be operated 
_. ata profit. It follows that the agreement, unless otherwise lawfully 
~ terminated, will continue in es force. and, oe SO Jong a as s that | cons, ig a 


dition exists. 


oe Tn reaching the eenclidion stated above, I Seon it aaebls to call are gs 
7 attention to the fact. that the unit agreement not. only required the: .. 
-. operator to complete the well that was being drilled at the timeofthe =| 
approval of the agreement, but that it also expressly obligates the . 
_. operator to drill with reasonable diligence additional wells looking 
.. to.the recovery of the maximum yield of oil and gas underlying the. 


unit area. As the operator has -drilled:but-one well ina period of 
more than 10 years, it seems obvious that this covenant on the oper: 


. ator’s part has not been met.2’ Section VIII (d) of the agreement 


obligates the operator to commence drilling operations within 90 days 
after the receipt of notice so to do, if the drilling requirements are: 
not being: conducted with reasonable diligence. I suggest t that. you | 
serve such notice on the operator immediately. 


Mastin G. Ware, 
Solicitor. 


APPLICATION OF SECTION 4, ADMINISTRATIVE PROCEDURE ACT, 4 
TO REGULATIONS CLOSING PRIVATE cara UNDER AUTHORITY a 
- OF MIGRATORY BIRD TREATY ACT. : 


“Fish and ‘Wildlife Service—Migratory 1 Bird Treaty Act—Administrative . 
‘Procedure Act. 


! Regulations under the’ tiieratots Bird Treaty Act (40 Stat. 755; 16 U. 8. Gc.) 
| sec, 704). prohibiting the taking of migratory: birds on privately owned lands,. 
: do not pertain to a “foreign affairs function” or to “public. property, 7 as 
those terms, are used in section 4 of the Administrative Procedure Act (5 
> -U. &.- CG. see. 1003). The procédure prescribed in that section should be 
_ followed in connection with the issuance of such regulations. | a 


© Mgasee ee oe - Feprvanr 18, soa, eee 


7 To THE ie Fin, AND Wie Sonica. ae os 
On November 20, 1946, Acting Secretary cae ee agile. : 


| “ tions under the Migratory Bird Treaty Act of J uly 3, 1918 (40 Stat. ae 


1 See Denker v. “Mia- Contingnt ‘Petroleum - Corporation, 56 FY (2d) 125, 727 (¢. C ae - 


- 10th, 1932), in which the court ruled that 3 barrels a day constitute paying production, es 


stating, “Such. wells usually continue to produce for a long period. of time. : It is common 


_... knowledge that three- barrel wells under normal conditions can. be operated at a: profit.” a 
‘ "See. Sauder v. ‘Mid- Pvcntents Petroleum Coma 292 U. SS. 272° eo: eae oe 
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7 DB; 16 U.S. C. sec. 04), ¥ Sa designate as a nee area ‘all areas - 
of el and water in Dade and Monroe Counties; Florida, not’ now - 
* ‘owned or controlled by the United States” within a ee. specified 7 
| in. the regulations. | 
-.. The Department. of J tistics’ Has raised. thie’ sieatioln whether hess 
1% regulations relating to the hunting: of thigratory birds on private: lands 
~~. are not subject to the: requirements: of section: = of the Administrative 
“Procedure Act (5 U.S: C. see. 1003) .: ers : 
! Section 4 of the Administrative Dress ae prescribes tt they pro- 
$3 cedure which i is to'be followed by: Government: agencies: inv making 
rules. It is applicable to oe instance of the exercise of tne rule: 
making power— mn _ _ ee i ee | 
| Except to the extent that there : is 3 involved (dt) any ‘military, naval, or foreign 
| affairs function of the United States or (2) any matter relating to agency man-— 
“agement or personnel or to public pr operty, loans, grants, benefits,’ or contracts. 2 
‘Tt is obvious at first glance. that the migratory. bird regulations: of ; 
~ November 20, 1946, do. not, relate to military or naval functions, to 
| agency. fnanagement or personnel, or to loans, grants, benefits, or con- 
tracts, and hence do not fall within any of these exceptions to. section. — 
_ 4of the Administrative Procedure Act. It is only necessary, ‘there: . 


. fore, to consider whether the regulations. rélate to a “foreign affairs 


function” (inasmuch as the Migratory Bird ‘Treaty Act’ is “designed. _ 
to effectuate the provisions of the treaties between the United States 


_ -and-Great. Britain and between the United States and Mexico for the — i 
— protection of migratory birds) or to “public property.”. 


| Insofar as.the exception relating to a “foreign affairs function” 3 is 
: concerned, the House Committee on the Judiciary made the following 3 
_ statement in explaining the exception. (see. Administrative Procedure 3 
— Act, ial pees 2 Doc. 248, 79th ea: » 2d ea) 1946, re: 


at. P. 257) 2 oe 
ee ‘The phrase “foreign ¢ affairs conetions oe [sie] used here: and in some — 
’ other provisions: of. the. pill, is. not. to be loosely. interpreted to mean. any agency 
operation. merely because it. is, exercised. in. whole. or part. beyond. the borders 
_ of the. United States but. only. those: “affairs” which. so affect. the. relations of 
the United. States. with other. governments. that, for, example, public. rule- 
making. provisions. would provoke, serinttay undesirable international. con-' 
sequences. eee. | - 
Clearly, regulations. age the Migestory 1 Bird tieiy: Act ine aloae 
areas in the United States to hunting do not involve the type of “for- _ 
eign. affairs function” which Congress: intended to. except from: the | 
requirements of section 4 of the Administrative Procedure Act: The — 
public conduct of proceedings leading to issuance-of such regulations : 
could, not. reasonably. be. expected. to “provoke. definitely, undesirable _ 
international: consequences.” ‘The mere fact that: the regulations. de- 


| ee vive; their, ultimate, authority, through the Migratory, B Bird el Tueaty. A Act, 


| ast eee “MIGRATORY! BIRDS TREATY ACTo 20. 5 ABS 
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‘fiom. ie provisions of treaties between’ the ‘Uhitad. States ona fore eign oe 


nations does not make the issuance’ of’such regulations | a “foreign af: - 
~ fairs: function,” within:the' meaning" of ia lea as a in: ‘seotion fe 

4 A of the Adininistrativée’ Procédure “Mets: ae reget 

Phe: exact scope: of;the term: “public: aronerie? as feeds rie Cosiecees 

- in granting an exception to:section:4:ofithe: Administrative:Procedure . 


Act,is more difficult'to determine: The: legislative history-onithe: point “hs 


 is.meager. The: indications are, however, that the: conventional: con- oe 
notations: were: -attached te. the term. “property.”: In. the House, the 


- member:in: charge of the: bill, Mr. ‘Walter,.stated: “The, exemption — 


of proprietary matters 1s tncinded because in-those: cases: the Govern: - 
-ment-is.in.the, position. of. an. individual, citizen. and,is.concerned: with. 
its own-property, funds, or contracts.” «(S: Doc.-No: 248, 7 9th: Cong:, pe 


--358.): In addition, the’ Report: of the House: Committee onthe Judit - | 


7 ciary” '(S: Doe. No: 248, 79th: Cong:, Pp. D5T ): stated’ that: “The: ‘term 
‘public pr operty’ would include property held by 1 the. United: States 


in trust or.as, guardian, as. Indian, property. is often-held.” ak 
Because the legislative history of the statute does not: furnish: i: clear ee 
aA answer to the question. as to. the. meaning of the.term. “public prop- 
_ erty,”. ‘it. seems. advisable to. study: the decisions concerning, control by 
the. sovereign: of wildlife within: its. borders. in order: to: determine te 
. whether migr atory: birds on private. lands. are “public property,” within = = 
the - meaning of the:term as employed. by, the, Congress:t in. section. 4. of : Se 


‘g the Administrative Procedure Act... | 
“There are cases. which either. hold, squarely. or indicate i: way, of ie | 


tum that. the State, as.the sovereign:power, holds the title.to animals _ ‘ 


“or birds. ferae naturae within its.borders. The same. result-is. reached 


 where-a. Territory. is. concerned. and: the Federal: Government: i 1S; the < - 
: _ Sovereign. | [eo 
Thus, in: a ere ve Sieh xe i R (2d), 493 (e ©. o Oth, 1934; reo 


| where the validity of.an Alaska. statute imposing a license, fee on:non+ 
m resident fishermen was ‘involved, the court. observed: | wen 


a * os In. Alaska. however, the: wild. fish: and. game belong ta: the: United . 
| States, except in: SO. far as they have been given to the ‘Territory: ‘of. Alaska. a, ae 


In M eC read yv. Virginia, 94 TiS. 891: ( 1876); the. Supreme: Courts in’ 


| approving: the validity of a: Virginia. statute prohibiting nonresidents. r 


from planting oysters i in ‘the soil covered: by: her Engen a uttered woes gone 


: —— dictum : 


Cee: like: manner, thie: States: own: the- Haéwatere’ themselves, and 


| the fish in them, so far as they are capablé- of ownership while running: Por 
a this purpose. the. State represents: Te s peorle; and’ Lo Spwacenlt is’ that’ of the 


= people: in their uni ited’ sovereignty: . vile See, 3 


In the leading Massachusetts case of ipiins v. Dali, 267 Mass. ae a 


153 N. E. 454. (1886) where title to: the carcass.of: a: deer. that, had. been. = _ 
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& shot and wounded. by an unlicaised hunter was in issue, hg Supreme 
| el udicial Court stated the Massachusetts law thus: | | 


In this: commonwealth: the title to: wild animals: and game. is. in, the commion- me 


= aie in trust for the public, to be devoted to the common welfare, a * Zs 


The concept that animals and birds ferae naturae are the: property 


i. a of the State received its strongest. support from the decision of the 
. Supreme Court in Geer v. Connecticut, 161 U. S: 519. (1896), where. 


the constitutionality of a Connecticut statute governing the killing — 


and transporting out. of the State of certain game birds was upheld. 


~ 'The- Court, after an exhaustive review of both civil and ¢ common n law. - 
es concluded that— hee | a _ 


e9 woe for ‘the purpose of : exercising this. power rover animals and birds 
- ferae. teen the State *° * °* represents its people, and the: ownership. - 
is that of the people in their united sovereignty. The common ownership, and - 
its resulting responsibility: in the State, is thus stated ina wer considered: opinion ‘ 
- of the. Supreme Court of California: 
eT he wild game within a State belongs to the people’ in. their. ‘collective 


sovereign capacity, It is not. the subject of private ownereuD except in SO far eyes 


_as the. people may elect to make itso; * * 


As has been shown, the cases: which. speak of title to. or nee | 
Ss) of wild animals or birds place the title or ownership i in: the: States, : 
_ -not. in the Federal Government. The exception of “public property” 

- from the. purview of section 4 extends only to property of the United 
States. Consequently, the exception would not cover rules regulating’ © 
| the taking of wild game on lands other than those of the Government. os 

. Moreover, the regulation of the taking of wild animals or birds would 


.. seem to rest more soundly on the police power than on title. ‘The 
Cha decisions subsequent: to Geer v. Connecticut tend to justify the: regula- = 
oes ‘tion of the taking of wildlife under the police power rather than under 

_ - a-conception of ownership. See, for example, Side v. Hesterberg, 211. - 


— U.S. 31 (1908), and Kennedy v. Becker, 241 U. S. 556 (1916). Some- 
times both concepts are used, as by the Supr eme Court in Lacoste v. 


| a Department of Conservation of the State of Louisiana, 263 U. 8. 545 


(1924). When the question of the constitutionality of the. Migratory | 
Bird Treaty Act reached the Supreme :Court in the case of Missourc — 
v. Holland, 252 U. S. 416 (1920), the State of Missouri utilized the - 
ee of its ownership of migratory birds as a basis for- attacking 
' the statute. ‘This contention: was saa of byt the Court in thee | 
- following language. (p.484) :: | soe 


_ The State as we have. intimated eine its claim, of exclusive authority upon : | | 
an. assertion of title to migratory birds, an assertion that is embodied in statute. 


~~ No doubt it is true that as between a State and its inhabitants the State may reg- - 


. qlate the killing and-sale of such birds, but it-does not follow that its authority ar 


is. exclusive of paramount powers. To put the claim of. the State. ‘upon title 


tes, is to lean upon a slender reed. Wild birds are not in the possession of anyone} ee 
and possession is the Sou of ownership. The whole foundation of the 
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State's ere is the presence within their jurisdiction of birds ‘that yesterday. 2 


~ had not arrived, tomorrow may be in another State and in a week a thousand 7 


niles” away. If we are to be accurate we. cannot put the case of the State 


upon higher ground than that the treaty deals with creatures that for the _ 


~- moment are within the State borders, that it must be. carried out by officers: 


of. the United States within the same territory, and that. but for une treaty ie | 


Z State would be free to regulate this subject itself. 


| ~ Accordingly, it is my opinion that the meudiatons of Novauber 20, | 


- . 1946, and other regulations. relating to the taking of migratory birds 7 


on privately owned lands do not: pertain to “public. property,” as that. : "5a 
term is used in the. exception to section. 4 of the Administrative Pro- 7 ses 


cedure Act. 7 
- ~ T suggest that the outta of Nome 20, 1946, be eahdvawn: 


: and that the procedure prescribed 1 in section 4 of the ‘Administrative i 


_Procedure:Act be followed in connection with the issuance of regu- 
. lations governing the ie talane of migratory. birds. on privately owned. 


te lands. - 


‘Masui G. Ware, . 
i olicitor. 


; “ANGELA TINTA MARTIN: v. ELIZABETH LORD ET ALL 
| A-23926 ee a Decided February 19, 19h | ae 
- Confiting Railroad Grant Lands—Interest Forfeited to. United States. - _ 


‘Where place grants. of two or more railroads under the, same statute are 
in conflict, each’ company . would ‘receive an equal undivided | moiety to the _ 


: | “conflicting lands. Upon forfeiture of one railroad’s grant, ‘its, undivided . 
~_ moiety revested in the United States. _ 

| : Application to Purchase Undivided Moiety Under Section 5 of Act of Marek 
3, 1887. 


| The owner’ ‘of the vested moicty of the constructed | maaleoad: is eligible, under ; 
- section: 5 of thé act of March 3, 1887 (24 Stat. 556, 557; 43-0. $c. Sec. 898), 


~ to purchase from the United States the revested forfeited moiety’ i in the. con- 

— flicting place grant. Where one applicant claims to own the constructed 7 

-railroad’s moiety through a‘ record chain of conveyances and. another ap- 
_. plicant claims to own that moiety by adverse possession, the question of = | 


such ownership being then pending in the courts, neither person has estab-- 

i lished that he is the owner of the privately owned moiety and thus. ee - 

7 to. purchase the Government’s moiety under section 5 of. the 1887 act. 
_.. the circumstances of this case, it is unnecessary now to determine whattier 
ee person. acquiring the title to the privately owned moiety by adverse pos- 

_ session is an eligible purchaser under section 5 of the 1887 act. 


- Color of Title Act—Conflicting Claims. 


"No patent may be issued under the Color of Title Act of December 22, 1928. (45 7s 


Stat. 1069 ; 48 Ue S. C. secs. 1068, oe for any tract to which there is’ a 
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“conflicting ain adverse to: that. of the applicant, unless a until such claim 7 


“shall have: been finally. adjudicated i in favor. of. such applicant, 


MOTION FOR REHEARING 


Mire. Blizabeth ‘Lord, for herself. and four sive ‘all hercinatios 
7 referred to as ‘Lord, filed an application (G. L. 0..08911) to purchase, s 
under section 5 of the act of March’ 3, 1887,2 the undivided half interest. 


: which the United States owns in the approximately 78.22 acres of land 


in the SIY%4NE', sec. 35, T. 11'S. R. 6 E., Huntsville M.,° Alabama. 


78 - Within the period: of publication. on the Lord application, Mrs. Angela: : 


- Tinta ‘Martin filed a protest’against ‘the sale to Lord, and: thereafter 
Martin filed her own. application (G. L, O. 09649) to purchase this. 
half interest of the United ‘States. The Department’s decision of. 


| January 15,1946: (‘A-23926) , ‘held that neither Lord nor Martin was 
eligible to. purchase this ‘half ‘interest under the 1887 act, but ‘that 


Martin has shown a sufficient'primi‘facie basis to enable her to-file an . 


application. to purchase the Government’s interest. under the Color 


of Title Act of December" 22, 1928.2 Martin has now ‘filed an applica- | 





4 Winifred Ss. Mercke, Emma L. Rodman, ee S. “‘Wheelcs, and Marguertte I. , Tosines, all 


- apparently the sisters of Mrs. Lord. - 
124 Stat. 556, 557; 43- ‘U. Ss. Cc. sec. 898: ft Sag S- a8 
“SEC. 5. That where any said company ‘shall ave aola ros citiaéns of itie 5 Unité States, 


numbered sections preseribed in ihe: ant and being coterminous with the. constructed 


parts of. said ‘Toad, ‘and: ‘where ‘the lands ‘so. sold :are for: any. ‘Teason excepted from. the ; 


_ operation of the grant to said company, ‘it. shall’ be lawful. for the bona. fide purchaser 
- thereof from ‘said company ‘to make: payment ‘to the United States for’said Tands ‘at the 
3 ‘ordinary. ‘Government. price. for like: lands, and. ‘thereupon. patents. shall. issue. therefor to 


:. the said. bona. fide purchaser; . his cheirs or assigns: “Provided, That ‘all lands - shall be... 


excepted from the provisions of this section which at the. date of such sales were in the 
bona fide occupation of adverse claimants | “under the | pre- -emption - ‘or homestead laws of 


the, United. States; and whose. claims.. and, ‘occupation have. not since been : voluntarily 
abandoned, as to which excepted. lands the said pre-emption and homestead claimants - 


shall be permitted to perfect their proofs. and entries and receive patents: therefor : 


Provided. further, That this section shall not apply to lands settled. upon subsequent to 7 
the first day of December, eighteen hundred, and éighty- “two,” Dy persons | claiming to’ 


"3 enter ‘the same: under: the. settlement: laws. of: the United States,: as to. which: jands the 


‘parties claiming the: same as aforesaid. enall be! entitled. fo Drove: up and. entér as-in other _ 


’. like cases.”’. 


2h applieationg sindies this section are edverned by the Mepariene a regulation of February . - 


13, 1889, 8 L. D. 348, 351, 43 CFR 278. 5. ‘Section 5 of. the 1887 act confers not a vested 
“right, but merely a privilege to purchase the land within the numbered sections prescribed 
in,. but excepted-from, the railroad grant.. Buckhoits v. Anderson, 56 LL. D. 44 pe 

345 Stat. 1069; 43 U. 8. C. secs. 1068, 1068a: ae 2 


“we  * #  ‘Mhat whenever it shafl be shown to the Masts aa the secreindy: of ‘he 
- Interior that a tract of public land, not exceeding one. hundred and sixty acres, has been 4 


held in good faith and in peaceful, adverse, possession by a citizen of the United States, 


“ his ancestors or. grantors, for more than twenty years under claim’ or color of title, and. 


that valuable. improvements have ‘been placed“on such land, 6r some part thereof has 


been reduced to cultivation, the Secretary. may, in his discretion, upon the payment of not _ 


; ane than mh 25 Ber Beno: cause a patent to issue f for such land to any. such eltizen : Pro- 


— 
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ae snder the Color. of ‘Title. Act, Lord has filed a motion for 
rehearing. i 


The land here involved is within the conflicting 6- mile primary. , : 


limits of the. authorized railroad lines of the Alabama and Chatta- 


nooga Railroad Company * and of the Coosa and Chattooga Railroad — 7 


- Company, both of which were beneficiaries of the odd-numbered section 
_ grant made to the State of Alabama by the act of June 3, 1856,5 each - 

~ company to receive an equal undivided moiety to the lands within the _ 
conflicting place limits of the grant.®..Under this grant, the State. of 

_. Alabama was a trustee: of the granted lands, for the: benefit, of-each — 


railroad company as to lands earned by construction of its. railroad o 
line in accordance with the statute, and for the benefit of the United 


| States as to unearned lands? The equal undivided moiety. granted | “ 
for one road was neither. granted nor could it be. ‘used, for. the other. - 


vided, . That where the area ‘so held* is in excess of one hundred. and. sixty” acres. ‘the - 
ae ‘Secretary. ‘may determine: what: particular. subdivisions, not. exceeding one hundred ‘and ee 
Bixty = ‘acres, may :be’ patented . hereunder: ‘Provided further, That coal. and all other 


minerals contained. therein are hereby reserved.to the. United States ; that said coal and ae 


“Other minerals shall be subject to ‘Sale‘or disposal: by: the United ‘States under applicable 
24 Teasing: and: minéral land.laws, and. permittees, lesseés,. or: grantees of the ‘United: States. 
2 shall. have the right. to enter; upon said lands. for the purpose. of prospecting, for. and. 
2 mining such: deposits :4nd: ‘provided: further, That no patent shall issue ‘under: the provi- 
. Bions. of. this Act for-any tract to which there is.a-conflicting claim: adverse-to-that-of the 
applicant, unless and until such claim ‘Shall have been finally - eajudicatel in favor of : 
guch applicant, © ie 
 -“Snc, 2. That upon the filing of an application to purchase any. lands subject. ns the 
operation of this Act, together with the, required proof, the Secretary . of the Interior . 
Lee ‘cause: ue lands ‘described in’ said application to be appraised, ‘said | appraisal to ‘be . 
: ‘value: tesniting’ from’ the: developiient or‘ jthprovement: of ‘the lands’ by" the: ‘applicant: ‘or. 
his: prédecessors ‘in’ ‘interest, and ‘in: such appraisal ‘the’ ‘Secretary shall‘ ‘consider’ Aind*give 
“Tulk: effect. to the equities of any: such’ applicant. or 


‘4 Successor to the: Wills Valley Railroad Company. ‘See Wallace Vv. Loomis, 97. U. ‘sg. 146, ae 
154: (1877).; United. States: V., ‘Alabama State Land Co., 14 L. D. 129, 130 (1892) 5 >. Swann 
& Billups v. Lindsey, 70 Ala. 507 (1881). 4 

*811° Stat. 17; as'amended by the acts of. March 3, 1857 ‘(AL Stat. 200): April 10;- 1869, 





(16 Stat, 45) ; and March’ 3, 1871: (16 Stat.'580). “The tract: here involved was: certified to - | 


the State of ‘Alabama’ by the Secretary of the Interior'in Clear List-No. 13 on J uly 26, '1884, 


such” certification’ being the equivalent of a patent. ater vy. O! ‘Connor, ‘145. Ue ne 102" 


(£885). 
‘Southern Pacific Ratlroad Co. v. United States, 183 U. 8. 519, 525 (1902); ‘Sioux City 


| & St. Paul Railroad Co, v. United"States, 159 U. 8.'849, 865 (1895); United States v. 
_ ‘Dennessee’.& ‘Coosa ‘Railroad: Co., ‘176 U.S. 242: (1900) ; St ‘Paul & Sioux City R. R. Co. Vs : 


Winona & St.Peter R. R..Co., 112 U.S. 720’ (1885)'; Sioux City & St. Paul: Railroad Co. ¥.. 
Chicago,. Milwaukee’ & St: Paul Railway Co., 117 U. S. 406° (1886); : Galloway ¥. Doe ex dem. ; 
Henderson, 136. Ala. baa 34 So. ‘957 (1903) ; “McCarver v. Herzberg, 120 Ala.” 523, 25 So. 3, 


- | 4:(1898).. 


Benner v. Lane, 116 Fed. 407, 415 (C. C. N- "D. Towa, 1902), @g’a 140 ‘Fed. “987 
(C. Cy A. 8th, 1905), pursuant to mandate of 198 U..82579 (1805) ; Sioux City & St.’ ‘Paul. 
Railroad Co. v. United ‘States;-159 U. 8: 349, “364 (1895) ; > Knepper v. Sands, 194° wT 8. - 


- 476,'481, 484°(1904) ; ‘Alabama & Chattanooga R.'R. Co., 8°L. D. 38, 87 (1889) ; Swann & 
- ‘Billups v. Lindsey, 70' Ala. 507, 520-521 (1881) ; Stilliyan v. Van Kirk Land & Construction’ 


Co., 124: Ala: 225, °26'So. 925,°928 (1899) ; : MeCarver : eee 120° ‘Ala. 528, 25 So. 3, ‘; 
4 (1898). a . 
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rade 8 nor did the State of. Mahara even puEpont to do so.? The. 
Coosa- Chattooga Railroad, however, was never completed opposite 
- the tract here involved and the Coosa: Chattooga interest in the land _ 
was, therefore, forfeited to the United States.and declared to be part 
of the public domain by: the act of September 29, 1890,° and is now 
owned by the United States. - The railroad of the Alabama and Chat- | 
tanooga Railroad Company was constructed opposite this tract and 
that company’s title to’ its undivided moiety in this land became com- 
plete. Upon the bankruptcy of the latter railroad, the State of Ala- 
bama purchased the railroad’s lands and i in. 1877 conveyed these lands: 
to Billups and Swann, Trustees.” | a 

- Both Lord and Martin claim to own ‘the Alabama- Chattanooga 
moiety. — . 
Lord claims under a series of conveyances a te of the title 
_ to the tract of land here involved, stemming from the Alabama and 
~ Chattanooga Railroad Company through the State of Alabama and — 

Billups and Swann, and culminating in a decree obtained on May 2, 
1940, by Lord in the circuit court of Etowah County, Alabama, 
against certain ancestors in title holding that the Lord group was 
vested with the “indefeasible title to the whole interest in ‘said 
S14N By, ‘unconditionally. 722 Lord also relies on a default decree. 
which Lord obtained on February 16, 1942, in a common law eject- — 
ment suit pgs Martin’ S tenants on 1 the land here involved, sme and | 





“s Section it ot the peaptinig’ ‘act a Zz une 3, 1856, specifically provided : tan 
Co “That the lands hereby granted for and on account of said roads, severnile, a 


oa be ree applied in- the construction of that road for and on account of which — | 


,, Such. lands. are hereby. granted, and shall be disposed. of: only as the work progresses, and 
the Same: shall be ‘applied to no other. purpose whatsoever: * * a.” [Alabama & 
Chattanooga R. R..Co., 8 L. D. 33, 37 (1889) ; Alabama & Chattanooga R. R. Co., 16 

L. D. £42, “444 (1898) 5. Sioux City & St. Paul. Railroad. Co. v. ‘United States, 159. U. Ss. 

849, 365 (1895) ¢ McCarver v. Herzberg, 120 Ala. 523, 25 So. 8,4 (1898).] bare: 


e : ° The Joint. Resolution of January 30, 1858, by. the. Alabama Legislature whereby the — 


State conveyed title. to the Wills. Valley. Railroad Company, the predecessor of the Alabama 


and Chattanooga, Railroad Company, specifically provided in section 4 that nothing therein 
gave the grantee “any preference where its claims to lands.come in’ conflict with the claims 
of any other road provided for in said act of Congress.” Acts, of General Sey of” 
‘Alabama (1857-1858), pp. 430, 43F. 

1096 Stat. 496; 43 U. S. C. sec. 904; United States v: Tennessee & Coona Railroad Co., 
176 U. S. 242, 254. (1900). By the forfeiture act, the unearned moiety revested in the 
United States: and did not inure to the other conflicting railroad. United | States’ y. 
Southern Pacific Railroad Co., 146 U.S. 570..(1892) ; Southern Pacific. R. RB. Co. v. United - 
States, 189 U. 8. 447 (1903); ‘MeCarver y. Herzberg, 120 Ala, 523, 25 So. 3, 4: (1898). 

tt United States v. Alabama State Land Co., 14 L. D. 129; 181 (1892) ; Wallace v. ao 
97 U.S. 146 (1877); Knepper v. Sands, 194 U. Ss. 476 (1904). | : 

B In view of the fact that the United States owns an equal undivided. motety 4 in this Pract - 
Lord, of course,. owns, at most, only. the Alabama-Chattanooga. moiety, not the “whole 
_. indefeasible and. unconditional. title of, said. SINEY,,” as expressed. in the decree of May 2,. 
1940, which was based on. the stated assumption that one of the ancestors in title, one» 
‘ ‘Ragsdale, “was vested in fee simple of a good and lawful title to the whole interest in the- 
SY%NEY.” Carr v. United States, 98 U. 8S. 433 (1878). ; | 


.% Martin’s tenants were J. M. Culpepper and H. H. Robertson. Lord’s quit was against “3 


a M. Culpepper and “Herman Robinson. are Martin was not a party to the suit. 
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on a dieeies of J July 21, 1942, by the circuit sour of owah: Penis 


Alabama, dismissing Martin’ S bill of complaint shes Lord to ‘quiet _ tne 


title to the tract here involved. a 
. Martin claims by adverse possession under claim or aelee of title, 
This claim or color of title rests on an assessment of taxes against the - 


- Jand here involved in the name of J. H. Ragsdale ** and the tax sale 


of this tract to one G. A. Wendt on June 18, 1921, pursuant to a 
‘decree of the probate court; a tax deed. by. ae probate judge of 
Etowah County, Alabama, to Wendt on May 1, 1925; the alleged 


vesting - of Wendt’s interest in Martin and her brothers after the 
decease of Wendt and his. wife intestate ; and a quitclaim to Martin 


| 2 her brothers. | Her asserted title ‘by adverse possession. is based 
-on.“open, adverse, sole, quiet, and peaceable possession of said prop- 
; ne during the last past 20 years” through Wendt, Martin, and 
their tenants, and the alleged payment of taxes by Wendt and Martin 
on the tract. here involved. Martin is not a settler on this land nor 
does she claim any interest in the lands under the settlement laws of _ 
. the United. States, within the second Dees of section 5 of the a 
1887 acts | 
| - There are three 1 main. issues involved : | ao 
le May a sale of the undivided. interest : of thie: United States be wee 
— to Lord under section 5 of the 1887 act?” Re | ean 
3. May a sale of that interest be made to Martin either— | 
_ (a) under section 5 of the 1887 act, or , 
oy under the Color. of Title Act of 1928? 


4 Both Martin: and Lord agree that the’ ‘tract eve: ansaid was onweyee to J. H. _ 
‘Ragsdale by a warranty deed dated April 9, 1907. ‘The abstract of title furnished by. Lord 
: shows the following additional transfers involving 1 the tract here under consideration : oy 





Grantor =. = | Grantee | Interest S [sete eee 
a Ragsdale and wife...---.--| ‘Samuel S, ‘Lord... Undivided Warranty deed, | Jan. 1,1909 
nt - ; . alf interest. May 19, 1908. itp 
. Do Bera Sane iiss ‘Ss. s. Lord.....---. pets sOOh. Se ruant Mortgage, May 19,.| Jan. 2, 1909 - 
_ Samuel §. Lord and wite,. “Frederick Stitzel. pete dO daa. se one te May 17,— 
_ Elizabeth Lord... . 3 
cg eee: Lord and wife. .. George Mercke, aan | eee Warranty deed, | Nov.. 7, 1942 


‘Trustee. a ye 20, 1919. 





‘Suit by Lord’ ‘group against ancestors in title—filed June 27, 1925. Decree i in n favor of Lord group 

rendered May 2, 1940. . 
B See footnote 2, supra. In any moat it has been. held that the second sroyise of section _ 
6 is applicable only to settlers who settled after December 1,:1882, and before March $3, 
1887. Chicago, ‘St. Paul, Minneapolis and Omaha Ry. Co.,.11 L. D. 607 (1890): Union — 
_ Pacifie Ry. Co. v. MeKinley, 14 L. D: 237 (1892) ; Union Colony v. Fulmele, 16 L. D, 273 
(1898) ; Swirieford vy. Piper, 19 L.'D. 9 (1894) ; Yocom-y. Keystone Lumber Co., 22 L. D.-_ 
| 558-(1896):; Osborn. v. Knight, 23 L. D. 216, 221 (1896) ;. Miller v. Tacoma Land Go,, 29. 

L. D. 633, 634 ee Gertgens v. ‘O'Connor, 191 U. 8. (237, 246 E908) « 2 
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aot the Department's decision of J anuary 15, 1946, holding that a | 


Lord was ineligible to purchase this interest under section 5 of the 
1887 act, it was stated that the tract here involved was not listed 

in the schedules of lands attached to the deed of December 8, 1886, 
_ from Trustees Billups and Swann** to the Alabama State. ‘Land 

Company, one of the conveyances in the Lord group’s chain of title. 
Lord has furnished, with her motion for rehearing, a corrected copy. 
of this deed showing. that the land here involved was included. in 


schedule 1 thereof, the copy previously. furnished having been. er- | _ 


roneous. The Departinenit’s decision of Ji anuary 1, 1946, was s there- 
fore in err or on this fact. | 
_ This error with respect. tothe deed of Trustees: Billups and ‘Suan’ 
appears to have been the basis for a fundamental error in the De- 
partment’s decision of January 15, 1946.. The decision pointed out 
that neither the State of Alabama nor the trustees could dispose of © 
the’ Coosa-Chattooga moiety and did not purport to do so, and that’ 
the 1900 deed of the Alabama State Land Company, purporting to 
convey the tract. here involved, was a nullity as to the Coosa-Chat- | 
—tooga moiety because this moiety had ‘been forfeited to the United 
States. by the ‘act of 1890. ‘The conclusion was then reached that. 
~ since Lord had not shown. that the Coosa-Chattooga moiety was pur- 
chased while the legal title: thereto was in the railroad or its ‘sue- 
cessor in interest, Lord was, not eligible to. Durchase it under the 3 


1887 act. 


‘However, it is immaterial, even though true, tliat, the State of Ala- 


 bama, trustee for the United. States, could not, and did-not, purport’ 


_ to dispose of the’ Coosa: ‘Chattooga’ moiety or that the ‘Alabama: State 
Land Company’ s deed was a nullity as to the Coosa- Chattooga moiety 


_ which belonged to the ‘United States. The material facts are that | = 


the deed did convey the Alabama- Chattanooga moiety and.purported — 
to cover the tract here: ‘involved. |The very .purpose of section 5 of 
the 1887. act was to afford to purchasers from a. railroad, of Jands 
within “the numbered sections prescribed in the grant * * * 
where the lands so sold are for any reason excepted from the opera- 
tion of the grant to. said company,” the opportunity to-secure from 
.the United States the legal title which the railroad did not have and 
could not’ cong a _ The 8 Department’ decision of Je anuary 15, 1946, 


10 The State of ‘AiGuie acquired the Alabama- Chatianaien lands. after the aanieapies 
of that railroad and transferred’ the lands on February’ 8, 1877, to ‘Billups and. Swann. 
See United States -y. ‘Alabama State Land Co., 14 L. D. 129, 181 ( 1892) ; Wallace v. Loomis, _ 
97 U. S. 146 (1877), . 

17 Opinion of Attorney General. Garland, November 17, 1887, 19 Op. Atty. Gen. 68, 723 

§ L. D. 272, 275, quoted with approval in United States v. Southern Pacific Railroad Co., 
z 184 U. 8. 49, 57 (1902). . 
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ated the case of Osten: v. Wood, 140 Fed. 294 (C. © N. D. ‘tows, 
- 1905), apparently for the eonélasian that the place grant lands here 


involved were not subject’ to section 5 because they were not “excepted. a 


~ from the operation of the grant,” within the meaning of section’5: of 
the 1887 act, merely because the railroad had failed to comply, with - 


the statutory condition that the railroad be constructed. The Ostrom Rs 


: decision, dealing with other railroads under another granting statute, 


. ean be applicable in this case only to the ‘Coosa-Chattooga grant, 7 
. and plainly. is not applicable to the Alabama- Chattanooga grant. 


‘The latter railroad’ was constructed, ‘but the land here involved, within 


the numbered sections prescribed in the Alabama- Chattanooga srant, 


was excepted from that grarit, within the meaning of section 5 of ‘the 7 
1887 ‘act, insofar as concerned the Coosa-Chattooga moiety in ‘the 
land, thus rendering the latter’ moiety subject to ‘purchase under’sec- _ 
tion 5 by the owner ‘of the Alabama- Chattanooga moiety.’ 1% Such | 
: application of section 5 of the 1887: act ‘fulfills its ‘purpose ‘to ‘protect 
the purchasers of railroad lands, within the. numbered ‘sections of ‘a | 
grant perfected by constriction of the railroad, who did not acquire 
the full legal title ‘to the land “where the lands so sold are for any 


iy -Teason. excepted from the operation of the grant to said. company.’ ae 


~Tohold otherwise would, with respect to lands‘such as here involved : 


(1 lands within. conflicting grants where one line is constructed and ‘the — 
~ other is forfeited) , result in the following situation: A: purchaser of | 
lands within the séctions prescribed i In a grant to a constructed rail- 


road, but excepted from it as to a moiety in trust for, another rail- — 


~ yoad having a conflicting grant, who by his purchase acquired the 
. Tegal title to an undivided moiety in that.land, would be-denied. the - 
‘right to- acquire the other. moiety therein froth the United States; 


_ while at the same time, pursuant to the plain mandate of section 50f 
the 1887 act, a purchaser of land within the sections prescribed in, but 


entirely. excepted from, the grant to a constructed railroad, who by his - 


purchase. acquired no'legal title in that land, could’ acquire the. full | 
; 3 title. therein. from: the United States. Section 5 of the 1887 act is - 


_ Dot ‘so limited, nor has that ‘section heretofore been so construed by | 
this Department. In numerous instances, on the applications under 


section 5, by owners of undivided ‘moieties purchased from the con- ee 


structed railroad to purchase from the United States the undivided 


‘moiety not finally received by the other: railroad to the lands incon- | 
-flicting place grants: under the same statute, this Department. has 


| ot . held * 19 that. such pura Bey ‘be made under section. 5 of the 1887 


2 as ‘The ‘Alabame Company, ‘Montgomery: 011501, approved by First Assistant: Becietary 7 

; Finney. on April 17, 1924. _" 

ats 1® Williams v. Elliott, 30 L: D..319, 321 (1900) : : 32. L. D. 1138 (1908) : The Alntama 
Sac Company, Montgomery 011501, approved by First Assistant Secretary mages: on April a 
AL, 1924; Yocom v. mevetone Lumber Co., 22 L. D. 558 (1896): a 
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act, and: has ‘astied! patents Vandey. dint oa foi the undivided : 
‘moieties owned by the United States”. In fact, in the very section: 


— of land (sec. 35,,T. 11 S., R. 6 E., Huntsville M. , Alabama) in which 


lies the tract here involved, this Department has Reed patents, for the 
undivided moiety of the United States within the conflicting place: | 
grants of the Alabama: and Chattanooga Railroad Company and of 
- the Coosa and Chattooga Railroad Company, to other applicants 
under section 5 of the. 188% act we) were the owners 3 of the Alabama- | 


Chattanooga molety.4 | 
~The Department’s dein of J anuary 46. 1946, is, therefore: er- 
. roneous insofar as it implies that, even if the Lord group were the un- 
. disputed owners of the Alabama- “Chattanooga moiety, they would not 
be eligible, under section 5 of the 1887 act, to purchase. the Coosa- . 
| Chattooga moiety from the United States. 
But this does not mean that the Lord group has in ihe case vel 


established its eligibility to purchase this moiety. - Section 5 of the — ; 


1887 act was for the benefit of a “bona fide purchaser, his heirs or as- 
_ signs.” Obviously, section 5 contemplated that the application to 
purchase thereunder would be by the person. then holding the legal - 
title. Certainly no one could plausibly argue that either an ancestral: 
purchaser or an intermediate heir or assignee could apply. under sec- 
_ tion 5 to “purchase. the land from the United States if he no longer 
held the apparent ownership of the land. In other words, section 5 
may be utilized only by the. existing owner of the apparent title. _ 
Hence, if Lord has lost the title to the Alabama- Chattanooga, undi-- 
vided moiety by Martin’s adverse possession, Lord would not be the 
owner of the apparent title to the land and therefore could not, at. 
least by an application under section 5 of the 1887 act, acquire a 


| title to that. land tng interest in which Lord has lost to’ an adverse. . - | 





2” ‘The ‘ Alabama - Gonuany: Montgomery 011501, Patent’ 939226 (May 29, 1924) : The 
. First National Bank in Gadsden, G: L. O. 08218, Patent 1113026 (February 9, 1942) ;: 
Velma Taylor Jones, G. L. O. 07390, Patent 1101577 (March 2, 1989) ; Gadsden & Lookout 
Mountain Realty Company, G. L. O. 06906, Patent 1097051 (May. 13, 1938) ; Htowah: — 
- Abstract Company, G. TL. O. 08217, Patent 1115043 (October 23, 1942) ;. William F.: 


S Stowers, Montgomery 09226, Patent 488849. (September 1, 1915); ; Sloss-Sheffielé Steel and... 


Iron Company, G. L. O. 038515, Patent 1056411 (August 11, 1932) ; Edwin L. Goodhue,. - 
G. L. O. 02062, Patent 1029171. (July 9, 1929) ; Marion Franklin Wall, G: L. O. 07786;. 
' Patent 1107657 (April. 10, 1940) ; ; Edwin L. Goodhue, G. L. O. 022465, “Patent 1032760 
; (December 12, 1929); Mary A. Cranford, G. L. O. 06826, Patent 1094223 (December 2, 

-1937) ; ‘Edith Mae Stocks, G. L. 0. 08426, Patent 1114889 (October 12, 1942); Clada 
Chadwick Christopher and Ruby Chadwick, G. L. O. 08974, Patent 1116596 (April 7, 1943). 
See Memory T. Gray,’ Montgomery 011430, Patent 946856 (October 28, 1924). Also see, 
The Alabama State.Land Company, Montgomery 010893, Patent 760785 (J uly 8, 1920). 

24 Marion Franklin Wall, G. L. O. 07786, Patent 1107657 (April 10, 1940) ; Edwin Liv 
Goodhue, G. L. O. 02245, Patent 1032760 (December. 12, 1929) ; Mary A. Cranford, G. L. O. 


. 06826, Patent. 1094223 . (December. 2, 1937) ; Edith Mae Stocks, G. L. O. 08426, Patent 


-- 1114889 (October 12, 1942) ; Clada Chadwick = Chrtetopher: and eur Chadwick, G. L. OL 
08974, Patent 1116596 (April 7, yeahs. j 
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possessor. “The question then i is: Does Lord now own the Alabama- oh 


“ue Chattanooga moiety? 


~The Department’s decision of. Jat ariviary. ae 1946; pobitad: ‘out: thet ow 
, “Mastin s claim creates a cloud on Lord’s title and takes it doubtful | 
whether Lord has any present interest in the Alabama-Chattanooga - 


_.. mnolety. The Department’s decision of January 15, 1946, further — 

pointed out that the circuit, court. of. Etowah County, i in: dismissing a 

age Martin’ s bill of complaint. against, the Lord group, did not. adjudge 
that the title to the land was in Lord or that the Alabama- Chattanooga 


moiety was not owned by Martin. All the court held, apparently, was 


that Martin could not by. adverse possession acquire the title to the i oe 
| ~ land, since the United States, against whom there can be no adverse 
-- possession, owned: an undivided: ‘moiety: of the land. Lord. has: fur- 


-nished no citation of authority to show that under the law of Alabama 


- it is impossible to acquire title. by adverse possession. to a privately | i 6. 
7 owned - ‘undivided moiety merely because. the remaining undivided’ Met. 
~ moiety is in the United States, where the United States, as in this case, - 


not only has no objection to the adverse. possession against the pri- — 
_vately owned moiety, but also is willing to issue patent for its moiety — 


to whoever i is the owner of the privately. owned moiety. - Similarly, . _—_ 


’ the Department’s decision of J anuary 15, 1946, also pointed out that 
the decree of the circuit. court of Etowah ‘County, dated February 16, 


1942, in the common. law ejectment suit by” Lord against Martin’ : a 7 : 
- tenants, did not adjudge the right to possession as between Lord and aka a 


“Martin, Martin not being a party to that suit. 


“Lords motion for rehearing indicates that the suit between Lord os 


"and Martin, on Lord’s cross-bill, is still pending i in the local courts. a 


=: Accordingly, until Lord establishes, by a final adjudication in the local a 
~ courts, that she and. her four sisters are the true owners of the Ala- 
 bama-Chattanooga moiety, they are not eligible under the 1887 actto.. 
pumenase the ‘Coosa- Chattooga, ‘moiety owned by the United States. - 


2. SaLe OF THE Government’ s Morery 10. Marr ‘Unper ; ae 
: Section 5 OF THE 1887 Aor a a 


< The Department’s decision of J anuary 15, 1946, held. nee Martin : 
_ is ineligible to purchase the lands under section 5 of the 1887 act inso- 


- far as her asserted interest is based on a tax title.” It appears, how-. _ 
_ ever, that Martin is also claiming ownership of the Alabama-Chatta-° 
a nooga moiety by adverse. ‘possession under color of title for more than __ 


20 years.” “the —— S ‘decision of Ji anuary 15, 1946, did not _ | 


. 2 See Sullivan v. Van Kirk Lana & Construction Co., 124 Ala. 225, 26 So. 925, 928 ng 

{1899). 

me 3The ‘period of Javetee ‘possession under the awe of Alabama is 10 years. - Code oat | 
Alabama (1940), Tit. 1, secs. 20, 828. = er 


444. DECISIONS OF. TETR -DERARTMEENT 9) SEIS INTERIOR (OLD 


_ eohaidee whether the haldsr of title = ee possession 1 to ihe aie ao 
~ ‘bama- -Chattanooga moiety might be eligible, under. section 5 of the 


1887. act,, to purchase. the Coosa- Chattooga, moiety from the. United e 


a States. | Te; is plain, i in such case, that those deriving record title from = 
= the original purchaser, who have lost. their title in the Alabama- Chat- _ 
~ tanooga, moiety. to the adverse possessor,. -would therefore no ‘Tonger | 


hhaye.a right to purchase the Coosa- Chattooga moiety. It. might, — 
therefore, plausibly be argued that the. “person. “who has acquired the — 
title to the Alabama- Chattanooga moiety also. acquired’ the right to 
| purchase the Coosa- Chattooga moiety under section 5 of the 1887 act. 
But it is at present. unnecessary in this case to consider whether such — 
‘adverse: possessor is a “bona fide purchaser, his heirs or. assigns,” within 
the Ineaning of the 1887. act. Martin, the claimant by. adverse posses-. 
sion, has not yet shown that she has title to the Alabama- Chattanooga 


undivided moiety. Both Lord. and, Martin are. asserting conflicting 7 


_ claims to that undivided moiety, and the suit between the parties on 
~ this question has not been finally decided but is still pending i in. the 


es Alabama courts. Accor dingly, Martin i is in any event not yet eligible | 


to purchase the Coosa- Chattooga moiety under the 1887 act. If and 
when. “Martin finally secures a final adjudication. that she.i is the owrier - 


eee of the Alabama- Chattanooga. moiety by adverse possession, the De- 


: partment, will then undertake to consider whether Martin; as. ‘such 
owner, i is an eligible purchaser of. the Coosa- Chattooga moiety. under 


+ section 5.of the 1887 act. Of course, if Martin. purchases the Ala- 


bama- Chattanooga moiety by deed. from. Lord, Martin. would'be eli- _ 
gible. to ares the Coosa Chattooga a moiety, from the United 1 States _ 


a under section 5 


Be oa OF 1 THE ‘Govannomen? g oe TO: _Miaeenn oa THE: Corot - 
OF ‘Tra Act OF DrcrMger: 22, 1928" - | 


‘The Color. of Title Act expressly provides: 


*O® That no patent shall issue under the provisions of this Act for any 
tract. to which there is.a conflicting claim adverse-to:that:of the applicant, unless 
and until such claim shall have been finally adjudicated 4 in favor of such applicant. 
AS. already mentioned, Lord’s claim to.the: tract here involved is still 
pending i in the State court. That claim is “a. conflicting claim adverse 
to that.of” Martin, and it has not.““‘been finally, adjudicated.in favor of” 
Martin. Irrespective, therefore, of. whether. or. not.the evidence. of 
: adverse cae submitted by Martin, to this. Deparfanent: would, mo 


4 ‘OF Sloss- Shemield Steel and Iron Company, G. L. Oo. 08515, General Land Office letter 


June 16, A982, 


i. coos ee MARTIN. v. LORD, ET. AL... 3. ees 3 445 | 
: ‘iat February 19, 1947 ; - 


an uncontested! piosadtag! ‘be. deemed sufficient: by. this Department : 
to. grant a patent under the Color, of Title Act, no patent may, be 


_. granted under the Color of Titlé “Act so long as Lot d’s adverse elif | — 


; has not“been finally. adjudicated in. favor: ‘ot? Martiny)) . 
- The :entire case. here is one: ‘involving, ai dispute. bere: Lord and 


Oe Martin. Insofar as the United States is concerned, this: Department ~ 
is willing, to issue a patent to whoever is the legal. owner, of the Ala- 

 -bama- Chattanooga. undivided, moiety, in. the lands. here: involved. 

~ -Under.:such- circumstances, this Department: is not.the. appropriate <a 


forum ‘in: which to settle-the disputed :questionas to:who is the owner 


of theAlabama- Chattanooga moiety. ‘Such dispute should be Lue ; | 


in the local courts. | 


‘The motion. for rehearing: i 1S. granted. Rule 88 of the, Rules. of Prac- ee 
tice (48 Code of Federal Regulations 221.81) provides: that; if: grounds Ad 
| for. rehearing. are.shown .and.a, rehearing. granted, the. moving party) 
must, within 15 days, serve a copy of his motion, together with piles” 
- argument in support thereof, on the opposite party, who will be allowed a 
80 days thereafter i in which to file and serve answer, brief, and. argu- 
maent., In.this:case,, however, pursuant, to.the-request: of: the; Depart-. 7 
_ thent, Lord has already. made such ‘service: Martin has not'filed or 
ca served any answer, brief, or argument; of « course, | she was not required 'f2 
>to do so under Rule 83. “Accordingly, Martin is allowed 30 days in 


- which, if'she desires, to serve and'file any answer, brief, and argument. 


Tt she: does: not,:or if her showing is: inadequate to change any “conclas. aa 
sions: arrived’ at: in-this decision, the: ‘case will then be tr ansmitted tooo 


_ the Bureau of Land Management.to take the following action: (@) 
To suspend.action.on the applications of both Lord.and. Martin until 


such time-as the courts of Alabama, have finally adjudicated: ithe ques- oo 


tion as to who-is.the owner of the Alabama-Chattanooga:'moiety in 


- the tract. here involved; (0) if the Alabama courts hold.that Lord _ 


- owns the Alabama-Chattanooga moiety and that Martin’s asserted 
- claim of title thereto is void, Lord’s application may, if. all else be , 


regular, proceed to patent under section 5 of the 1887 act, and Martin’s — 
_ applications will be rejected; (¢) if Martin’s claim to ownership of the © 


_ Alabama-Chattanooga moiety. by adverse possession is upheld i in the | | 


~ local courts, consideration will then be given to the questions whether.» 
her applications to purchase the interest of the United States in the 


Pe, Coosa-Chattooga moiety may proceed ‘to patent either under section 5 
of the 1887 act or under the Color of Title Act, and. Lord’s applivetion _ 


will, be reje joc 7 
| | Wanwne W, Gasowee,. | 
_ Assistant Seeretary. 


446 bic OF THE DEPARTMENT ul THE aan | a4 LD 
: | UNITED STATES ve FRANK J. ‘MILLER 
a An24352 - - Devided February 24, 1947 


‘Mining Tage Dieovery: as. ‘Prerequisite to Validity of Mining Claims— 
Authority of Department te to Determine ine Claim Invalid for Lack 
of Discovery. | aes | | : ke 

| Since only “valuable mineral deposits” pore be. located sae the mining inwa 

- of the United. States, no mining claim is valid until: there has been a dis- : 
covery’ of: minerals, within the limits of. thé claim, which would justify” a 
person of ordinary prudence in the further expenditure of time and money .. 
- with reasonable prospect of success in developing. a profitable mine.. Such © 
| discovery means more than the showing only of isolated bits of mineral or: 
geologic inferences or mere indications or belief as to the existence of mineral, 
“This Department has full. authority to determine that § a claim is invalid nor 

‘aie lack of. discovery. ae me a Bar ee a. ea 

i ; —— Decisions of Subordinate Aajudioating Oficial on » Questions of : 
Fact. oe 4 5 a. 


‘The concurring decisions of the » regiater. (iiss menage): of “the local land office 
and: the Commissioner of the General Land. Office (now Director of the 
Bureau of Land Management). on questions | of fact ar e generally not disturbed ; 
‘on a Bypedl to the: Secretary unless clearly wrong. 


APPEAL FROM THE GENERAL LAND OFFICE? , 


| On May. 20, 1949, Frank: J. Miller filed. application tor ee 
patent (Billings 038594, Mineral. Survey 10774) for the following — 
mining claims which are within the Absaroka, {nows oe 

oN ational Forest, Montana: ke, Hg eS = 


- Lode Mining Claims: ye Bisa Mining Claims: 
_ Last Chance. . ke ao os Jumbo. . 

7 Discovery. — Poa el Dorothy Mae. 
eDaisys. oe BO ee a ee ee 
Louise. — 
| ‘Red Bird. 

— 'Trilby. 

“e _ Stranger. 

; “On i uly.26, 1944, the Regional Forester, Region 1, Forest Servis, : 
United States Department of Agriculture, protested and filed a con-_ 
test against all of the above-listed claims ereee the Discovery and 
the Last Chance lode claims? ee Oe a wet 





. 1 Effective J ray. 16, 1946, the General Land Office and the Grazing Service were abolished 


and their functions. were transferred to. the:Bureau of Land: Manancmen by: Reorganization 7 


Plan No. 3 of 1946 (11 ‘F. R. 7875, 7876; 7776). 
3 The protest was filed under paragraph 6 of the J oint Regulations of August 5, 1915, of | 
the Secretaries of the Interior and of mer cul ears, 44 L. D, 360, 362 ; “43 CFR : 205.6 (Cire. 
No. 435, ual 4, 1915). f i 


A461 eae : me "UNITED STATES: v. MILLER ee eae 


| February 2h, 1947 


“The protest was Shae on the. following charges” > a 
1. That no discovery of a vein or. lode of rock i in place ‘ carrying _ 


é valuable mineral deposits. has been-made upon. the Daisy, Louise, Red a 
_ Bird, ‘Trilby, and Stranger | lode mining claims. — 
32, That no discovery of placer gold or other valuable eel de- = 


- posits has been made upon the J umbo and Dorothy Mae ae a | 
ing claims. 


_ Miller filed : an answer » denying’ fhe’ charges cad a hearing’ was held ear Saas, 
ee OD. ‘December. 14, 1944. Both parties were represented by counsel, —_ 
witnesses appeared for both parties, the defendant was present and 
testified, and briefs were filed. Miller’s brief before the. register | 
admitted that no adequate discovery had. yet been made. upon the 
| Stranger, Red. Bird, and Louise lode mining claims. ‘The register’s ~— 


9 opinion of January 27, 1945, exhaustively ° ‘reviewed the evidence and. — Se 


e concluded that: there had been no valid eee of. mineral on any ' _ 


ad that. the eleime ne gules null and void cr that Miller’ Ss. - 


. - Taineral application be canceled as to these claims. . Miller appealed ae eas 


~ the register’ S decision to the Commissioner of the General Land Office. 


_ The Commissioner’s decision of March 19, 1946, again exhaustively <w i 
reviewed the evidence, found the decision of the eoeerer to be correct ee 


: and affirmed that decision. 


Miller has filed an. appeal (A-24352) to the ee re oe - 


at decision of the Commissioner.. He urges that the Commissioner and 


the register erred in finding the evidence sufficient to show lack of — ° 


valid discovery upon the protested. claims and he contends that the. 


age preponderance of the evidence showed ‘ a ‘sufficient. discovery of valu- 


able mineral deposits upon the claims. He therefore argues that his. 
ce application should not have been partially canceled and that the: Ee: : 
~ tested claims should not. be declared null and void. | 


_. Although the concurring decisions of the register “ot the pel — > Sas 
_ office. and the Commissioner of the General ca Office, on questions eee 
of fact, are generally not disturbed. unless clearly. -wrong,? the ex- — 
. tensive testimony. and evidence i in this case have again been carefully a 

- examined. The decisions of the register and the Commissioner have 
adequately. and in. detail summarized the evidence. Although | the 


general area. (within the Sheep. Eater unorganized mining district in 


Park. County, Montana) appears to be mineralized, the evidence quite | : 
= cemly} indicates a there has been no mineral discovery 0 on the © Prot os 


“3 United States Vv. - John Bp. “Staveanon. A “0968 (Sacramento 031054), May 13,: 1942: | Sie: a Wee «2 
- Coffin v. Inderstrodt, 16 L. D. 382,383 (1893); -Morfey. v.: Barrows, 4.1%. D. 135, 136° ; 


(1885); see Johns v. Marsh, 15 L. D. 196 (1892) ; MeKinnis v. State of Oregon, 11 LD, 
| ts neers Silveria v. Paugh, 19 L. D. 108 (1894). 


oe + ee Sane Pere ee ee eee, Oe 


‘tested mining claims: which would: be: sufficient: to” ‘comply with the 
_ ‘requirements of the mining ‘law. we | | 
- ‘Under the mineral laws of'the: ‘United’ States: ae “valuatilen min- 
_ eral deposits” may be located. ‘In-order for’ the location’ to'be valid, 
‘there must. be’a discovery of. mineral within the limits ofthe claim 
located and the discovery must’ be such as would justify a person-of — 
ordinary prudence in the further. expenditure of time and money 
‘with reasonable prospect: ‘of success in developing a. profitable mine.§ 
| Neither the discovery of.an isolated bit of ‘mineral not connected 
with. or leading to: substantial “prospective values nor: geologic. infer- 
ence as to. what might be. discovered - at.greater depths constitutes — 
sufficient discovery. No lode mining claim can be located. and no 


patent issued until actual discovery ofa vein or lode within. the limits _ | 


of the claim:as located, andi mere- indications or belief in the. existence > 
‘of mineral on the claim: do: not:amount.to.a discovery.”. The:statutory — 
requirement of ‘a “discovery”. of’ the mineral: cannot :be:satisfied by . 
mere indications, . however: strong, ‘of the existence of the:mineral:* — 
_ ‘And ‘there is, of course, now ‘no. question : that this ‘Department ‘as — 
authority to determine’ that a'claim is invalid for lack*of: discovery: 
The evidence in: this case’ ‘has indicated, on each of'the three: reviews, 
that there has been no valid discovery on any of the claims here 


| involved whichi would. sufficiently comply with the requirements of. ad 


ithe mining law. ‘These claims are . Anvalid for want of adequate 
discovery. : 4 pig, 


_ The decision n appealed from i is. affirmed. 
aes | _ ‘Waracer W.. ‘Qanninin,’ 
— | _ Assistant Seoretary. 





44 Reve ‘Stat.’ Bees, 2329, 2318; 23i9: -80: U. 8: Cc. secs. 85, 21, ‘22, 

_ -8 @ameron -v. United: States, 252: U.:S.:450, 459 (1920) ; Chrisman’ v. Miller, 497: U. 8. 
813, 322 (1905); Jefferson-Montana Copper : Mines: ‘Co., 41 LL, D. 320: (1912) ; e« Cataract 
Gold Mining Co., 48 I. D, 248, 254 (1914). | 

 ‘@Revy Stat. secs. 2320 and 2329 ;'80 U.S. Ce ‘secs. 23 and 85 ; Castle: ve “Womble, 19% Ly, D. _ 

455, 457. (1894) ; East’ Tintie Consolidated- Mining. Co., 40:L. D. 271. 41911), and -41:.L.:D. 


- 255 (1912) ; ; Chrisman v. Miller, 197 U.-§8.. 313, 321-323. (1905) 3; Waskey v. Hammer, 223° Se 
U.S. 85, 90-91 (1912) ; : “2 Lindley on’ Mines (3d 'ed., 1914), sec, 336 ; Oregon: Basin Oil and 


‘Gas Co., 50 L. D. 244 (1928) ; ‘United’ Btates: v. Rutledge, Be ae cade (Billings. 1909826), 


August 12,1946. . 

7 United States v. Arizona neneatiess Corp., BT 1 D, 508. (1942) :: United States v, oy oe 
Larson, A, 22982, June'30,1941. ~~ . 
_. ®Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673, 675. (Cc. C. . Calit, , 1899); a2; Lindley, 
on. Mines (34: ed., 1914), secs. 336..and 437. ; - 
‘PT ckes vy. Virginia-Colorado: Development: Corp., (295° U. BE 639, 645 (4985) : “Cameron: ‘Ve 


|. United States, 252:U, S."450,'460,'464 (1920). 


ner oo “SOUTHWESTERN ‘POWER » ADMINISTRATION | -_ — 44Q 0 


“LEGAL STATUS OF THE SOUTHWESTERN: POWER 
ADMINISTRATION ee 


- Southwestern: Power. Adminstration —Estabishanent— Appropriations Au- 
thorized: by: Law.- 


“The: establishment: ‘of: ‘Souithwestern- oar ‘Administration ; by the: Sédtetaty " 
.of: the Interior: to- perform functions under.section. 5 of .the. Flood: Control 


: Act-of December 22;.1944_ (68. Stat. 887, 8903 16 U.S. C. see. 825s) , was 


authorized, by section. 161, Revised Statutes. (5 U. 8..C. see. 92). 
‘Apptoptidtions ' to! thie’ Southwestern “Power - ‘Administration are vatithorized r 
‘by: law.’ | : | } 


M-34873. oe ere ' _ “Feenvany 28, 1947. 


=e To. THE ‘Dinauion,’ Divistox ¢ or Bovorr AND ADMINISTRATIVE ee 


- MANAGEMENT." 


a. “The: following information’ is ‘submitted 3 in response to your memo-- . ion 
-randum of February 11, regarding the legal status of the Southwestern Dee 


ae Power ‘Administration : 
“The Southwestern Power ‘A Aciinicieation. was originally crested 


by the Secrétary of the Tnterior on September 1, 1943. (Departmental Sew 

- Order No. 1865), for. the purpose of carrying out wartime responsi- 

~~ -pilities vested in him: by-Executive Orders Nos. 9366 (SF.R. 10699) > 
and 9373 (8°F.-R..12001). These responsibilities included, among - 


other. things, the marketing of electric power and energy. ee the 


Denison Dam project and Norfolk -Dam project; both constructed at 


“4 - and: operated. by the United. States: through the Corps: of Engineers an 
i of the War Department. Be 


In the absence of legislation, the functions oer Brecutrvs ene oe 


9366 and"9373- which’ the Sécretary of the ‘Interior’ has: performed 


7 through’ the Southwestern Power Administration would terminate. 
not: later.than..6: months after:the-end' of the war.(which date:has 


not:yet:been: fixed). ‘However, the Congress, by section's of the’ Flood — 
Control ‘Act: of December 22, 11944 (58 Stat. 887,890; 16 U.'S.-C. 
‘sec. 825s), vested in’ the Bocretary’ of the Interior pavinanerit, respon- 
sibility for. the transmission and disposition of surplus electric power 
‘energy. generated at. all‘reservoir: ‘projects under the control of’ the 
“War Department. ‘In’ pursuance of section 5, the Secretary of the 

‘Interior reestablished ‘the Southwestern ‘Power Administration as 
‘the administrative unit, cunder his supervision and direction, for the — 


7 marketing of surplus power and energy from the Norfolk and Denison 
projects and ‘from:all other reservoir projects. constructed by the 


War. Department ‘i in the area comprised of the Statés of ‘Arkansas 


and Louisiana,’ of:.that;part:of the States of Kansas and. Missouri ie 


, vine south of the Missouri River Basin and east of the 98th meridian a 


~~ 450 DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 159 E = - 


and of cheb part of the States of Texas and Oklahoma lying ent: of | 


... the 99th meridian and north of the San Antonio River Basin (De- 
| -partmental Order No. 2185, dated November 21, 1945; 10 F. R. 14527). 


~The reestablishment of. the Southwestern Power Administration : 


: to carry out in the southwestern area the functions vested in the 
- Secretary of the Interior by section 5 of the Flood Control Act of ar 


1944 seems clearly to be within the general: authority of the Secretary — 


to determine, and to make appropriate provisions concerning, the __ 


_ Manner in which the business of the Department shall be distributed — 
and performed (Rev. Stat. sec. 161; 5 U. S.C. sec. 22). The South- 
~ western Power Administration is macy the name used by the Secre- 
tary of the Interior to designate a group of officials and. employees _ 


of the Department to whom the Secretary. has aseigned work under gas 


~ section 5. 
In the testimony of the ieaeates before the aa commit: 


- oe on the bill (H. R. 4485, 78th Cong.) which later became. the oe 


- Flood Control Act of 1944, in the comments of members of the com- | 
mittees, and in the debates ‘i in the House and Senate, there are ‘nu- = 


merous indications of a clear understanding that the Secretary. of the 
Interior would exercise the functions conferred by section 5 in the ~ 


same manner as he was performing similar functions through the ~ 
Bonneville Power Administration,-at. Fort Peck through the. Bureau : 


. of Reclamation, and in the Southwest through the Southwestern _ 
-- Power Administration under Executive orders. See, for example, the | 
statement of Representative Whittington, who was in charge of the | 


_ Conference Heport on the bill on the floor of the House. (90 hss 
Ree. 9281) : 7 , 
®, * OH The enterenae: agreement anogides 4ov the dispésal be the Sect etary 


of the Interi ior of the surplus power generated at the projects under the control . 
of the War. Department in substantially the same language. which now obtains. ; 


oe in legislation previously passed . by the Congress for . the disposal of power at o 
Bonneville, at Fort Peck, and under Executive orders for. the disposal of power - 


in the Southwest at the reservoirs at. Denison, Pensacola, and Norfolk, with. 


amendments, the. language as agreed to in the _ conterence to the - Senate He oft : 


amendment. ae 


All finds ere in éite 1948 budget estimate for ne Sees - 


, ern Power Administration are needed, and, if appropriated, will be 7 


used for the purpose of making possible the performans of permanent 
functions vested in the Secretary of the Interior by. section 5 of the — 

_ Flood Control Act of December 22, 1944. Hence, such an appropria- a 

“4 tion can pr operly be considered as authorized by law. Ra 

> a ae, ee - ee s ot ; a 


Masry G. Ween | 
Solicitor. 


481) we ay : oSTATE. OF CALIFORNIA’ oe ioe od - 
"STATE OF CALIFORNIA 


- A-24396 - | on | Decided. March 6, 1947 


" School-Land Indemnity Selections—Classification Under Section 7 of f Taylor | 
| _ Grazing: Act,..as- Amended. Baa - Fw og ge 
2 "While ‘section 2275 of ‘the. Revised Statutes, as “ended February, 298, 1994" | 


(26 Stat. 796; 43 U. S. C. sec, 851), granted a right to the States to make 
i indemnity ‘selection. for certain. deficiencies in: the. ‘school-land grants, a 


o State is not entitled. to particular. land selected unless the Secretary “in : — 


bis discretion” has previously. classified - the land under section: 7. of the. 
3 Taylor Grazing Act, as amended (48 Stat. 1272; ce ‘Stat. 1976; 43 U. Ss. C.. 

| sec. B15f), as proper for selection. | | 7 Sa ae 
| Timberland—Classification as Proper for Selection. | 


It is reasonable not to classify, as proper for indemnity meeceen: lands which ; 
are very valuable timberland and which may also serve # Ene purposes of 
7 “watershed pr otection. <i 


“APPEAL FROM THE. GENERAL LAND -OFFIGE? | 


The State of California has appealed from a decision of the General 
Land Office which rejected its school-land indemnity selection, Sacra- - 
mento 034186, under section 7 of the Taylor Grazing Act, as amended 
(act ‘of June 28, 1934, as: amended, 48 Stat. 1272, 49 Stat. 1976; 438 
U. S.-C.: sec. 315f), for lots 1, 2, 7, 8, 9, 10, 15, 16, SEY, sec. 2, T. 29 
N., R.2 E., M. D. M. The [and Office stated ‘that disposition of the. 
lands Bopled for. would be contrary to the conservation ‘and. develop- 
ment of natural resources, and to the general public interests; that — 
the lands are valuable for future timber production and watershed ? 
protection, and are not suitable for classification. as pan for 
losses in school sections i in place. = 

In its appeal, the. State urges that it is authorized to select, as in- - 
demnity for losses it sustained ‘in the original grants, a. like area of 
nonmineral lands, and that the only limitation is that the selected 
lands must not be mineral in character. The State asserts that there - 
was hever any claim in-this case that. the selected lands are mineral 
in character or fall within any of the other prohibited classes enumer- 


ated in the granting acts. It contends that the denial of the indemnity — 


_ selection amounts to an executive destruction, by indirection, of the | 
State’ S rights under its school- land grant: The State also claims that | 
: the’ welfare. of the We: States, and that any aeltey perpetually. - 
Me prohibiting ie nas of oe Jands' by the citizen. would be cg os 





‘ : 1 1 Effective J cig 16, 1946, the General: Tana Office ena the Gentine ‘Mebions Were S eaieniee - 


and their functions. were: transferred. to the Bureau of Land paren by. Reorganiza- 
“tion, Plan No. “ ‘of 1946. oe F. ‘R. 87S, ToS eae : ws 


452. DECISIONS OF THE ‘DEPARTMENT: “OF: THE INTERIOR 159. I.Da 


trary to the coal piltpose ofthe Taylor, Cue Act “to reimiots 
the highest use of the public lands pending tts final. disposal.” Finally, . 
it is the State’s assertion’ that the general public interest. would ‘be: 
served: by passing. the land..in-question .to.:private:ownership, namely; 


to the vendee of.the State, an experienced:;forester, rather:than by 


withholding. the land’s. disposal and. establishing 2 -apecial Federal — 
governmental. unit to: develop Ab. - 
' Section 2275: of:the: Revised: Statutes; as: purcaan ‘Oni ces 98, | 

1891 -(26'Stat: 796; 43 U: SC. sec. 851) ; granted the rightito the States. 
to make indemnity selection for certain deficiencies in the: school-land 
grants. However, the State is not justified; in. its: apparent: assertion — 
that .as.a result the State is entitled, as a matter of right, to the particu- 
lar land selected, as long. as it does not fall within any ‘of the’ prohibi- | 

tory, clauses’ of ‘the: granting act: Under section: 7 of the Taylor — 
Grazing ‘Act, supra, tlie Secretary must exercise “in. his: discretion” 
his power of élassification before the lands. can be patented to the State. ~ 
Section q sd pisincins in part, as-follows: a 
J Eee the: Secretary: ‘of ‘the. Interior. is: heréby authorized; ine ne Hida ‘discretion, a 
to: examine:and-classify: any lands withdrawn or reseryed:by : ‘Executive: order: of” 


November, 26, 1934. (numbered. 6910) ; and amendments. ‘thereto, and : Executive a 
order of. February 5, 1935. (number ed. 6964), or within a grazing “district, which - 


- gre a Le proper for acquisition — in satisfaction ‘of: any outstanding lieu, 


exchange-or script rights or:land grant, and to. open: such‘lands to entry; selection, 
or. location. for. disposal: oy accordance with. such classification under: applicable... 
public-land laws. ey Such: lands shall not. be. subject to. disposition, settle- 
ment, or occupation. until after the. same. have been. classified. and. opened to 


m4 entry: a [Italics supplied.]_ 


In fact; by filing a petition. for classification aindioe nee 1, the State 
recognized the necessity of such prior classification. | 

_ The selected lands are very valuable timberland. They.< can. prop- 7 
| erly be-used as a-means.of assuring thefuture.timber. production. and ~~ 
thereby. promoting the:stability: of the forest. industry. They. may. also. 
serve. the purposes..of watershed protection.. Under these circum- 
stances, it is reasonable.and in accord with general congressional] policy, 


7 not to classify the lands.as proper for indemnity. selection. 


Of course, the Department has no policy of “perpetually prohibiting , 
acquisition of. public lands by the.citizen.” The action taken.in the 
| precent case 1S sonal in accord with the. ‘Taylor Gane: Act, and j is.1n: 


2 See oct’ ae March. 29, 1944 { 58 Stat. 132: ‘16 U. S.. c. sec, 8B); ¢ on: the establishment of. 
cooperative ‘sustained-yiéld: ‘units: That: act indicates a clear expression ‘of policy’ on the 
 part-of Congress.as to:a:use of: valuable timberlands which it-deems: desirable.: Of. J» As. 

Allison. et at, 58 1: D. 227, 235 (1942; 1948), setting forth the broad: policy” basis for. 


. classifications. under seetion ‘T of: the Taylor : Grazing: ‘Act, and. explaining. that a. depart- 


mental srefisal ‘to! ‘classify::valuable: timberlands : as: “proper” ’ ‘for: ‘disposal: under’ ‘section - Ay 


_ was-din: ‘accordance: with: ‘the: ‘dévelopment: “Of fas ‘general: conservation: ‘programs : “Nélson. (AS: 


Gerttula, A-22716, July 12, 1941. (umreported); Ti OG. “Addrich; ‘A+24044° egy for: 
exercise of. a said authority denied), Lbaiay 26, 1947 (unreported). . oe 
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‘no. way: inconsistent: with its purposes... The provision: of: section: t of: aa 


that:act, quoted: by: the: State, stating: the: purpose, “to promote: the; — 


highest use of the public lands. pending its fiat disposal, * merelyre: | 
fers to the: Secretary’ S: authority to establish grazing districts: RE 
The decision of the General Lande ‘Offices is. affirmed. ae 


| Wanxze Ww. Gana, : 
| Assistant Reorstary, 


MARKETING oF ELECTRIC POWER FROM: RECLAMATION N PROTECTS 
_ IN ARKANSAS on 


Power “of Sicune to. Delepate: -Funotions--Bureau: oft ieciniies =. | 
Southwestern: Power Administr ation—Marketing: of. Electric: Power, 


| The. functions under the reclamation laws, ‘including: the function: ‘of: market- 

ing: electric power: generated : at: reclamation: projects; are vested. in. ‘the: 
- Seeretary’ of ‘the:Interior: . : 

Under: ‘section: 161. of. the: Revised. Statutes, the: sSeorataity. possesses. broad. dis-. 
cretionary.* authority: to. . determine. the ; extent. to. which his functions - in 
connection with the marketing. of, ‘electric’ “power. from. reclamation projects . 
shall.be delegated and in selecting the officials or agencies of the Department : 
to whom or to which the delegation. shall-be’'made, 

. ” Under | section 161° of: the--Revised: Statutes; the: head” of: a. Desartacnt: can,.. 
without - specific: congressional . authorization,. delegate to.-subordinate. _ offi-- 
cials -of the. Department ; many. ‘funetions : which. require. the exercise (of. 

_ . judgment.or discretion. | oy 

. The discretionary. authority of the ‘Rokeotary! to’ aie tie function of 

hs marketing. electric power from. reclamation projects: is not affected by: the: 
act of May 26,. 1926, defining the scope of. the: ‘position of ‘the: Commissioner 

. of: Reclamation, or by. the .act of December. 19, 1941, expressly authorizing 

-. the Secretary to. delegate. his powers and. duties: under the reclamation Jaws 

. to specified officials. of the Bureau. of Reclamation... - 

‘i the “Congress should: extend the provisions of. the. reclamation. laws: to the . 
State. of Arkansas, and the Department ‘should subsequently construct in 
Arkansas: -‘multiple-purpose projects. ‘under . such: laws, the. Secretary: of the. 

Interior: could properly assign ‘to the. ‘Southwestern Power: Administration - 
the. function of. mane e any, pupae electric. power from such’ Broseets: i 


ME34g03 ee ae eR ae he Maron. 18, 1947. 
Do ie Guonerary.- oe a caf via 
This: responds: to.an A inforinal, aenet: for my. opinion upon: ihe ques- 7 
tion: as:to. whether, ifthe. Congress:should- extend: the. ‘provisions of — 
the reclamation laws to the: State of; Arkansas; (as: proposed in Ht. Ri. 
1274 and S. 299, 80th Cong.) , and the Department:should stibsequently;, : 


~ construct in ‘Arkansas under.such'laws multiple-purpose: projects pro- — 
~ wadingy. oes other things, electric. power: for: distribution outside: 
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ae the pro} jects, the Scotitary-o of fie Interior could pr ere pore to the 


: Southwestern Power. Administration. the function of agancae such 7 


| power. ) ie . . 
. The functions Gen on ‘Gelamation las are s-aecrede: in his ee 


tary of the Interior. For example, it is the.Secretary.ofthe Interior 


~ to whom Congress has given the authority to make surveys and. = - 
vestigations with: respect to’ prospective reclamation projects (43 U 


_ &. -Gy secs. 411, 485h° (a)) 3 to acquire the property rights that aire’ _ 
7 needed i in connection with the establishment of projects (43° U. ee.” «, 
sec. 491) ; to enter into. contracts for the construction of projects (43. ee 2 
U.S.C. see. 419) ; to maintain the works after their’ construction (48° 0” 
U.S. C. see. 491) ; to classify the lands within projects (43 U.S.C. | 


secs. 462 and 485g); to prescribe the essential qualifications which: 


ie must be possessed by applicants for entry to public lands on. projects . 


— (48 U.S.C. see. 438) ; to make contracts for the distribution of water 
_ for irrigation purposes (43 U.S. C. secs. 511, 485c, 485h. (a), (e)); to 
sell water for. purpeses. other. than. irrigation. (43 U. S..C. secs. 521 - 
and 485h: (c)); ; and “to perform any andallacts * * * necessary 


and proper for the purpose of carrying out the provisions or ‘the | a 


fe reclamation laws’ (43 U. S. C. secs. 373, 485i). 7 7 
In particular, it is the Secretary of the Interior who is caioaeod: 3 
by Congress to sell or lease any surplus electric power or power privi- - 
leges at reclamation projects (43 U. S. C. secs. 522 and 485h (c)).- 
—Of.course, Congress did not intend that the Secretary should per- 
~ sonally ‘conduct. the. program of marketing the electric power gen- | 
erated at reclamation projects. As the: exaomey General stated In 
: 39 Op. Atty. Gen. 541, 546— | 


The theory underlying the vesting i in an srecutive officer of numer ous oie 


Pie. varying in importance, is not that he will personally perform all of them, but 


rather that he will see. to it that they are. performed, the testouatbttity nba 
his and ‘he being chargeable with the result. * * * | 
In recognition of this, Congress 3 in section 161 of the Revised Statutes a 
(5 U.S. C. sec. 22) has authorized the head of each Department to 

_ provide for “the distribution and performance. of its business.” 
a ‘Accordingly, the Secretary of the Interior possesses broad discre-_ 
tionary authority to determine the extent to which his functions in’ 
connection with the marketing of electric power from reclamation 


projects shall be delegated, and in selecting the official or officials of oe 


| _ the Department to whom, or the agency or agencies of the Department. - 
to which, the. delegation shall be made. ‘(See 37 Op. Atty. Gen. 364, = 
367; and Solicitor’s opinion M. 33549, March 21, 1944.) 


“Tt might be argued that the act of May 26, 1996 (44 Stat. 657: 430° 


; U. Ss. C. sec. 284), and the act of December 19, goats (55 ‘Stat. 849; 
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- 16U.8. ©. sec. 5902-11). , restrict the Secretary’s gathority to delegate 

in such a way as to require that any delegation of the Secretary’s fanp: - 
tions in connection with the marketing of electric power from recla-— 
mation projects shall be made to officials of the Bureau of Reclama- 
tion. The first of these statutes provides: - | | 


- ‘Phat under the supervision and direction of the Secretary of the Interior, the : 


reclamation of arid lands, under the Act of June 17, 1902, and Acts amendatory 
3 thereof and supplementary thereto, shall be administered by a Commissioner . 


of Reclamation, who shall receive a salary of 4 000 ‘per. annum, and who 
shall be appointed by the President. 

An examination of the legislative history of this statute (see H. Rept. 
549 and 8. Rept. 51, 69th Cong.) reveals that its purpose was merely 
to furnish a statutory basis for the payment to the Commissioner of _ 
a higher salary than was possible under the provisions of the Classi- 
fication Act of 1923. It will be noted that Congress, in defining the 


duties of the Commissioner. of Reclamation, merely provided that 


“the reclamation of arid lands” under the reclamation laws should be 
administered by the Commissioner. Congress did not say that the 
Commissioner should administer the reclamation laws, or use 
general language indicating that all activities under those laws should _ 
be administered by him. Thus, although the act of May 26, 1926, 

would constitute a bar if the Secretary of the Interior should wish 


to delegate his functions in connection. with “the reclamation of 7 
_ arid lands” to an agency or an agency official outside the Bureau of 


Reclamation, this statute does not limit the discretionary authority | 
of the Secretary with respect to the delegation of his functions in 
connection with the marketing of electric power generated at reclama- 
tion projects. , | 

The act of December 19, 1941, creates a more difficult problem from 


the standpoint. of this discussion. It provides: 


That for the purpose. of facilitating and simplifying the administration of. 


the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388 and Acts. 


amendatory ther eof .or supplementary thereto) and the Act of August 11, 1939 


(53: Stat. 1418), as amended, the Secretary of the Interior is. hereby authorized — 


to delegate, from time to time and to the extent and under such regulations as 


he deems proper, his powers and duties under said laws to the Commissioner of 


Reclamation, an Assistant Commissioner, or the officer in rere of any office, 


7 division, district, or project of the Bureau: of Reclamation, 
It could be urged that, as this statute specifically nehoeites the See 


retary of the Interior to delegate his functions under ‘the reclamation - 
_ Jaws to specified officials of the Bureau of Reclamation, it by implica- 


tion prohibits. the Secretary from delegating any of his functions 


under the reclamation laws to officials of other agencies of the Depart- 


9398405233 


456 _ DECISIONS OF THE DEPARTMENT OF TH INTERIOR (39 LD, 


ment. ‘Mein I have come to a contrary conclusion with respect 
to this point. | | 
It appears that the a t of December 19, 1941, was enacted by the 
Congress at the request of the Secretary of the Interior. It also — 
appears that the Secretary of the Interior, in requesting the enact- 
ment of this legislation, was acting under the mistaken belief that he 7 
— could not legally delegate any of his functions under the reclamation 


laws “requiring the exercise of discretion” unless Congress specifically .¢_ 
authorized such delegation (see S. Rept. 842 and H. Rept. 751, 77th ~~ 


Cong.). The fallacy of the theory that the head of an executive de- 


partment of the Government cannot, without express congressional __ 


authorization, delegate to subordinate officials functions requiring the 
exercise of judgment or discretion has been pointed out by the Attor-_ 
ney General (85 Op. Atty. Gen. 15, 19; 89 Op. Atty. Gen. 541) and 
by prior Solicitors of this Department (see Solicitor Gardner’s mem- 
orandum dated August 26, 1948, 58 I. D. 499, to the Assistant Secre- 
tary regarding the delegation of powers pertaining to Indian Affairs, 

and Solicitor Harper’s opinion, M. 33359, dated October 13, 1943). 
Any such limitation on the power to delegate would so hamper the 
operations. of the Government as to make the Government ineffective 
‘in a time of vast and far-flung governmental activities. However, it 
seems to be generally agreed that the power to delegate is not un- 
limited, although it is uncertain as to just where the dividing line lies 
ven delegable authority and nondelegable authority. As an 
- example of nondelegable authority, the Attorney’ General has said _ 

(385 Op. Atty. Gen. 15, 21) that the authority of the head of a Depart- 
ment to make regulations. which have the force of law, which are 
binding on members of the public, and which are enforceable in the 
courts cannot, without specific congressional authorization, be dele- 
gated to subordinate officials of the Department. Without attempting 
to make a detailed analysis of the powers of the Secretary of the © 
_ Interior under the reclamation laws, it may be assumed that some of 

-these powers are of such a nature that, prior to the passage of the act 


_ - of December 19, 1941, they could not have been delegated by the Sec- 


retary of the Interior to any of the subordinate officials of the Depart- 


_ mnent under the general language of section 161 of the Revised Stat- — ie a 


utes, mentioned in the third paragraph of this memorandum. Thus, 
the action of the Secretary in requesting the passage of the act of 
December 19,~1941, must be regarded as an effort to obtain specific 
authority to delesats to officials of the Bureau of Reclamation those 


| functions, if any, under the reclamation laws which could. not other- | 


wise be delegated to subordinate officials of the Department. 
The eurehon of marketing surplus electric power gener: ated at 
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| vecieeatons proj jects is not one which, prior to the passage of the act 
of December 19, 1941, the: Secretary of the Interior had to perform 
In person becarise it was nondelegable under the provisions of section 
161 of the Revised Statutes... On the contrary, that function was. 
clearly delegable prior to December 19, 1941, in accordance with the 
_ principles discussed by the Attorney General and Solicitors Gardner 
and Harper in the opinions previously cited. ‘Consequently, as no 
specific congressional authorization to delegate the, function of mar- 
keting power from reclamation projects was required, I conclude that. 


the act of December 19, 1941, was not intended to, and did not, affect _ | 


- Inany way the authority of the Secretary to delegate this function, — F 
_ The legal status of: the Southwestern Power Administration is — 
indicated in Solicitor’s opinion dated February 28, 1947, 59 I. D. 449. 
That agency is maintained within the Department to ania kot under 
a delegation of authority from the Secretary of the Interior, surplus 
electric power generated at flood control projects in the Southwest 
under the control of the War Department. The statutory authority — 
of the Secretary of the Interior with respect to the marketing of elec- 
tric power from these flood control projects (section 5 of the Flood 
Control Act of 1944, 58 Stat. 887, 890; 16 U. S..C. sec. 825s) is similar . 
in nature to the authority of the Secretary with respect to the mar- 
keting of electric power from reclamation projects, although the 
respective statutes vary as to the details of the power-marketing pro- 
grams. There is no distinction, in my judgment, between the au- 
_ thority of the Secretary of the Interior to delegate to the Southwestern 
Power Administration the function of marketing electric power from 
flood control projects of the War Department in the Southwest, on 
the one hand, and the function of marketing electric power from 
any reclamation projects that may be established in the same area, 
on the other hand. 

Therefore, for the reasons indicated. above, it.is my opinion that if 

: the Congress should extend the provisions of the reclamation laws to 
_ the State of Arkansas, and the Department should subsequently con- 
‘struct in Arkansas multiple -purpose projects under such Jaws, the’ 
Secretary of the Interior could properly assign to the Southwestern 


Power Administration the function of marketing any surplus electric 7 


power from such projects. | 
_ Of course, the conclusion stated above would be affected iy any 
restrictive inoue that might subsequently be inserted by Congress | 
in special statutory provisions (including items in appropriations 
7 acts) ee to particular reclamation PEON jects in Arkansas. 


Mastin G. Wuure, 
§ olicitor, 
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J OSEPH A. LEMAN 
LARRY M. OSKOLKOFF a 


A-24493 | Decided March 2, 1947 
Homestead Entry—Issuance of Patent—Statute of Limitations. 


Two years from the date of the issuance of the register’s ‘Yeseipt upon the 
final entry of any tract of land under the homestead laws, the entryman 
is entitled to receive a patent without regard to whether a final certificate 
has been issued, The running of the 2-year period may be tolled, however, 
if within. that time the entryman has received notice of a protest and ap-. 
peared to seek its dismissal, even though the trial of the protest is not com- 
meneced within the 2 -year period. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


On November 14, 1938, the application of Joseph A. Leman to 
make homestead entry on lot 2 (48.95 acres) and lot 1 (35.68 acres), — 
sec. 34, T. 1 S., R. 14 W., Seward Meridian, Alaska, under the act 
of May 14, 1898, as amended (30 Stat. 409; 32 Stat. 1098; 48 U.S.C. 
sec, 871), was allowed. In 1942, pursuant to section 2991, Revised 
Statutes (48 U.S. C. sec. 164), he filed an application for reduction 
of the required area of cultivation which was allowed on February 
. 1, 1945. At about the same time Leman also submitted his final 
proof, but an investigation disclosed that-most of his improvements 
were placed on lot 2, sec. 27, and that lot 2, sec. 34, is largely occu- 
pied by settlers and ‘subject to a withdrawal dated March 28, 1940, — 
for an air-navigation site. Because it appeared that Leman intended 
to include lot 2, sec. 27,.in his original entry and because many of 
his improvements were placed thereon, he was permitted by a decision 
of the General Land Office; dated February 1, 1945, to amend his’ 
entry by substituting lot 2, sec. 27, for lot 2, sec. 34. ‘And although | 
Leman had received a fuel receipt from the register dated March 10, © 
1943, it was stated in the same decision that there was a deficiency 
of 35 cents in his payment for final commissions and fees. * 

But the same Land Office decision noted that lot 1, sec. 34, ‘included 
a cabin and gardens belonging to Larry M. Oskolkof? who claimed 
long residence ‘on lot 1 for himself and his family. The decision 
stated that a final certificate would not issue until disposition had 
been made of the conflicting settlement rights of Oskolkoff, and he — 
was required to file, within 60 days of receipt of a copy of the de- 
cision, an affidavit setting forth the material facts of his settlement 
or have his claim sansidered: waived. A registered mail return re- 


1 Effective July 16, 1946, the General Land Office and the Grazing Service were abolished 
and their functions were transferred to the Bureau of Land anteeent by. Reorganization te 
Plan No. 3 of 1946 aa F. R. 7875, 7876 ; TV7T6).. : | 
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ceipt shows ohare’ service: -of this decision was made on Oskolkoft on 
March 14, 1945. | | 
Thereafter, Leman published five times ease Nis. 2 and: May - 
31, 1945, notice of his final proof on the amended entry (43 CFR 
65.25). This riotice allowed 30 days within which any person might — 
file a protest against acceptance of the final proof and issuance of ‘a 
final certificate. 
On June 27, 1945, subsequent to he 60- day period wosdiioal In the 
decision of February 1, 1945, but within the 30-day ‘period set forth 


in Leman’s published one of final proof on the amended entry, 
_ Oskolkoff filed his formal protest against the patenting of lot 1, sec. 


84, to Leman. 
In a decision issued August 28, 1945, ‘the General Land Office, 


: ‘among other’ matters, stated that the showing made by Oskolkoff — 


appeared to entitle him to equitable relief and that Leman seemed to 
have. no objection thereto. Consequently, Leman was allowed 30 
days to show cause why he and his wife should not execute a deed to 


Oskolkoff to be deposited in escrow pending’ issuance of a patent. a 


Leman, responded with a long letter received November 14, 1945, 
indicating that he was unwilling to grant as much land as Oskolkoff 
desired because Leman’s egress road passed within ze feet of Oskol- 
koff’s house but that he would “make a deed * * * guaranteeing 
not to exclude him from his home.” This was follow on April 
94, 1946, by another decision allowing the parties 60 days within 
which to make whatever type of aera. would be. mutually | 
satisfactory. 

Oskolkoff replied by letter dated June 21, 1946, in which he dented 
that he and Leman were unable to arrive at an agreement. He further 
asserted that he and his family before him had lived on lot 1, sec. 34, 
for 45 years, that his house, shed, and gardens are on lot 1 and that 
Leman has no “property” on it. Vereen concluded by nog uoetiag 
that he receive lot 1. % 

Leman also responded with a letter dated May 15,1946. He agreed 
that the parties could come to no agreement but assigned as reason. 


therefor: Oskolkoff’s unwillingness to negotiate because of a feeling _ 


that he could not lose by allowing this Department to solve the issue. - 


Leman renewed his former assertions that the family of Oskolkoff had 


not built the house on lot 1 on which Oskolkoff lived and stated that | 
- the house had been abandoned at the time when Leman filed his origi- — 
nal application to make homestead entry. o = 
On August 28, 1946, the Bureau of Land Management issued an- 
other decision canceling Leman’s entry as to lot 1, sec. 84, on the ground 
that one may not include in a homestead entry fend eeioiel by an- 


t 
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other as a settler in ae faith, citing Mien v. Fowler, 96 U. S, 
518 (1877) ; 50 L. D. 355 (1924). It cancluded with a statement that 
the Bureau of Land Management would proceed to consider a home-. 
stead application Oskolkoff had filed on June 30, 1988, which the reg- 
ister had rejected as being incomplete on its fas: ‘Letan has ap- 
pealed from that decision, reciting the equities on his own behalf and 
_ renewing his assertion that. Oskolkoff does not live upon lot 1, sec. 34, — 
_ but has abandoned the residence, if any, whey he might possibly have 
had in the past. | 
_ The facts of this case raise immediately an issue under the provisions 
of section 7 of the act of March 3, 1891 (26 Stat. 1095, aes 43 U.S. C. 


sec. 165): 


* # * after the lapse of two years from the date of the issuance of the - 


ical receipt upon the final entry of any tract of land under the home- 
‘stead . * * Jaws, * * + * and when there shall be no pending contest or . 


protest against the validity. of such entry, the entryman shall’ be entitled toa | ? 


patent. conveying the land by him. entered, and ane same shall. be issued to. 
him; * * 4%, . | 

Under this act re 18 ; immaterial that, as in this case, no final certificate 
has been issued. The 2-year period runs from the date of the issuance _ 


of the register’s receipt upon final entry. Stockley v. United States, 


260 U. S. 582, 540, 541 (1923). To toll the running of the 2-year 
period, it is not necessary that the trial of a contest or protest be under 
way within the prescribed time, although the mere suggestion of the 
propriety of instituting such proceedings will not be sufficient to stop 
the running of the period of limitations. It has been held, however, 
that where within the 2-year period an entryman had notice of a 
"protest and: appeared to seek its dismissal, the trial of such a protest 
could properly commence more than 2 years after the date of the is- 
-suance of the register’s receipt on final entry. United States ex rel. 
McDonald v. Lane, 263 Fed. 630 (1920) ; : hoes A. Hf sl 42 L. D. 611 
(1918). | : 
In this proceeding Oskolkof did not geeiatly sane his sesiat 
until June 27, 1945, sometime after the expiration of the 2-year period 
on March 10, 1945. Despite this fact, we do not believe the eee 
- mentis precluded from acting on Oskolkoff ’s protest. 
In the circumstances of this case, the receipt issued cannot be held — 


“34 to have activated the statute until, at the earliest, the General Land : 7 


Office decision of February 1,.1945, when Leman’s application to amend 
his entry was allowed. For until that time the payment made by 
; ‘Leman was in connection with his final proof offered with respect to 
lots 1 and 2, sec. 34, whereas what Leman now seeks is lot 1, sec. 34, 
and lot 2, sec. 27. The final proof originally made ‘was, in effect, vol- 
ey withdrawn by elie and not until on or sa February 1 i ga 


‘8B 
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— 1945, at vie renaaet of Teman, was there offered final Sai for the 
homestead entry for which he now seeks a patent. Oskolkoff’s protest — 
was formerly submitted within a few weeks after the submission of 

_ final proof on the amended entry. For these reasons, it follows that 
the 2-year statute does not bar consideration of Oskolkoff’s protest? 
Nevertheless, the Bureau’s decision of August 23, 1946, should be ~ 
modified to the extent of eliminating its conclusion that on the basis’ 
of the present record the entry of Leman as to lot 1, sec. 34, should — 
be canceled. If Oskolkoff is a settler in good faith upon lot 1, sec. 34, 
- within the meaning of the act of July 8, 1916, as amended (39 Stat. 
352; 40 Stat. 682; 48 U. S. C. sec. 373), Leman’s entry should be 
canceled pro tonto. Atherton v. Fowler, supra. But the contra- 
dicted self-serving statements thus far submitted to support the alle- 
gations of Oskolkoff’s protest as to his settlement and his good faith 
are not evidence of a quality sufficient to warrant cancellation of 
Leman’s entry. On the other hand, Oskolkoff’s protest is adequate 
_ in substance to avoid summary dicroiceal: In such circumstances, if 
‘Oskolkoff and Leman remain unable or unwilling to comle. to any 
agreement, a hearing should be scheduled at which Leman, Oskolkoff, 
and the United States, as well’as other interested persons, may ap- 
pear in person or through counsel, offer testimony personally and. 
through other witnesses, and submit to cross-examination concerning 
the matters in dispute between Oskolkoff and Leman as to lot 1, 
sec. 34. : 

The decision of the Bureau of Land. Management is modified ac- 
cordingly, and the case is remanded to the Bureau for further pro- 
ceedings in accordance with this decision. 

C. Grrarp Davinson, 
Assistant Secretary. 


RIGHT-OF-WAY RESERVATIONS IN INDIAN PATENTS: 


Indian Allotments—Reservation of Rights- ae or Canals— 
Bureau of Land Management. 


AS it is not certain whether Congress. intended for the Department to reserve 
rights-of-way for ditches or canals .in patents to lands. which were in, the 
public domain as of August 30, 1890,. but which were ‘Subsequently incor- 


. 2The record also shows that there is a deficiency of 35 cents in Leman’ $ paynicn: of | 
final fees and commissions. Testimony fees amounted to $1.80. For final proof.on 84.58 
- aeres, the charge to Leman. was $2.10 plus 50 percent, or $3.15. The total amount due, 
therefore, was $4.95 (43 CFR 65.24, 166.8). The total amount paid by Leman, however, 
was $4.60. But in the light of what has been said, supra, there is no need to consider 
‘whether, because of this deficiency, the. statute has not commenced to run. Cf. Stockley 

_¥. United States, 260 U. S. 532, 540, 541 (1923) ; Gilbert v. Spearing, 4L. D. 463, 466 
(1886) ; Instructions of June 4, 1914, 43 L. D. 322, 323, — 
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porated in. Indian reservations and are being distributed by allotment to 
_ individual Indians, there is leeway for a reasonable administrative con- 
struction of the right-of-way provision in the act of August 30, 1890. 

- The previous. administrative construction of the right-o f-way- provision, to 
the effect that when an Indian reservation has been carved out of the public 
domain since August 30, 1890, and is to. be distributed ‘by allotment. to _ 
individual Indians, such land is subject to the right-of-way for ditches or 

canals reserved by the Government, is not unreasonable, and, if adhered 
to in the future, would not be upset by the courts. . 

The legislative history of the right-of-way provision in the sie of August 30, 
1890, indicates that Congress probably intended for it to relate only to 
patents issued in recognition of rights acquired in public domain lands 


through occupation, entry, or settlement, and not to the distribution ‘of 7 


Indian reservation lands among individual Indians. Hence, the Depart- 
ment. could properly adopt such an administrative construction of. the 
legislation at the present time for: application in the issuance of future 
. patents, polylines aan the contrary constr eter heretofore followed by 
the ties an 


M-31156 (Supp) . ae a Mance 24, 1941. 


To THE SECRETARY. 
A memorandum dated October 31, 1946, to the Sserstary from the 
_ Director of the Bureau of Land Management submits a question con- 
cerning the right-of-way provision in the act of August 80, 1890 
(26 Stat..291; 43 U.S. C. sec. 945), as construed by the Solicitor S 
opinion of January 27, 1948, 58 I. D. 819. | 
The statutory provision an aoned above, as it appears i in the United 
States Code, provides that— | 
In all patents for lands taken up after August § 30, 1890, under any of the land 
laws of the United States or on entries or claims validated by the Act of August 
| 30, 1890, west of the one hundredth meridian, it shall be expressed that there is 
reserved from. the lands in said patent described a right of way thereon for 
ditches or canals constructed by the authority of the United States. 
The solicitor’s opinion of January 27, 1943 , passed upon the diesen 
as to whether, under the right-of-way provision in the act of August 
80, 1890, the Department of the Interior could construct ditches or 
| ene across the tribal lands of. the Indians located on the, Flathead 
Reservation im Montana, and across lands allotted to individual In- 
 dians out of that reservation, without paying compensation to the tribe » 
_or to the individual owners of the allotted lands. The Solicitor held 


that, ditches or canals could not be constructed by the Department 


across the tribal or allotted lands without the payment of compensa- 
tion. The grounds of the decision were that, by virtue of a treaty 
_ between the Indians and the United States, all the F1 athead lands were 
in a tribal status as of August 30, 1890; that such lands were not subject. 
to the reservation of the right-of. -way provided for in the act of 
August 80, 1890; and that the allotted lands did not become subject — 
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to sich eeservation by reason of their distribution among individual | 
‘Indians subsequent to August 30, 1890. | 


During the course of his opinion, the Solicitor stated by way of -- 


dictum that the statutory provision under consideration. “ap- | 
plies * * * to allotments made and patented from land of In- 

dian reservations created out of the public domain by statute or Execu-— 
tive order subsequent to 1890.” With respect to this dictum, the 
-. Director of the Bureau of Land Management points out that a serious — 
_ administrative burden is involved in the attempt to determine, when 
patenting to individual Indians or their successors allotments oak of 
_ Indian reservations, whether such reservations were in existence as of 
August 30, 1890, or were nee out of the public domain subsequent 
to that date. 

The question as ‘to whether the Congress intended for the Depart- 
ment to reserve rights-of-way for ditches or canals in patents to lands 
which were in the public domain as of August:30, 1890, but which were © 
subsequently incorporated in Indian réservations and are being dis- 
tributed by allotment to individual Indians, cannot’ be answered with 
certainty, in my judgment. There would seem to be no question as 
to the power of Congress to provide for the retention by the Govern- 
ment of rights-of-way in such a-situation, without compensating the 
Indians for whose benefit the reservation was originally created, where. 
the reservation was created after August 30, 1890, by Executive action: 
(See Sioux Tribe v. United States, 316 U. S. 317 (1942) ; Confederated 
Bands of Ute Indians v. United States, 330 U. S. 169 (1947).) . How- 
ever, it is not clear whether Congress, in the act of August 30, 1890, 
intended to legislate with respect to this point. Consequently, I be- 
lieve that there is leeway for a reasonable administrative construction 
of the right-of-way provision. 

On the one hand, it can be argued with considerable persuasiveness 
_ that when an Indian reservation has been carved out of the public 

* domain since August 30, 1890, and is to be distributed by allot- 
ment to individual Indians, such land has been “taken up after August 


“ a 30, 1890, under * * * Jand laws of the United States” and, con- 


sequently, is subject. to the right-of-way mentioned in the statute. | 
Certainly, the administrative construction of the statute to this effect — 


in the past cannot be regarded as unreasonable, and.an adherence to -_ 
this construction in the future would not, In my judgment, be upset by : 


the courts if subjected to attack in jadicial proceedings. | a 

On the other hand, I believe that an equally convincing argument 
can be made for the proposition that land which is part of an Indian 
reservation as of the time of its distribution by allotment to individual . 


‘Indians is not subject to the right-of-way provision in the act of © 


nee 30, 1890, a ee of the status of the land as of August 30, 
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1890, The reer aoe of this statutory provision is Bak aut in 

considerable detail in the Solicitor’s opinion of January 27, 1943. As 
indicated in that opinion, the provision originally appeated. aS a Pro- 
viso to an item in an appropriation act. In connection with the 
appropriation of money for pa aaa surveys, Congress provided 
that. | | 


-  * * * 9 much of the act of October second, eighteen mondied and eighty- 
eight, * * -* ag provides for the withdrawal of the public lands from entry, 
occupation and settlement, is hereby repealed, and all entries made or claims 
. initiated in good faith and valid but for said act, shall be recognized and may 
be perfected in the same manner as if said law had not been enacted, except 
~ that reservoir sites heretofore located or selected shall remain segregated and — 
reserved from entry or settlement. as provided by said act, until otherwise 
provided’ by law, and reservoir sites hereafter located or selected on public 
| jands shall in like 1 manner be reserved. from the date of the location or selection . 
- thereof. — 

No person who shall after the passage of this dete enter upon any of ie 
public lands with a view to occupation, entry or settlement under. any of the. 
land laws shall be permitted to acquire title to more than three hundred and 
twenty acres in the aggregate, under all of said laws, but this limitation shall 
‘not operate to curtail the right of any person who has heretofore made entry 
_ or. settlement on the public lands, or whose occupation, entry. or settlement, is 
- yalidated by. this act: Provided, That in all patents for lands hereafter taken | 
up under any of the land laws of the. United States or on entries or claims. 
validated by this act west of the one hundredth meridian, it shall be expressed 


that there is reserved from the lands in said patent described, a right-of-way | - 


thereon for ditches or. canals constructed by the authority of. the United States. 


When the proviso is considered i in its proper legislative setting, it 
| appears to relate to patents issued in recognition of rights acquired 
_in public domain lands through occupation, entry, or settlement. It 

does not seem to pertain to the distribution of Indian reservation 
lands among individual Indians, irrespective of when the reservation 
was created.. Accordingly, it would have been reasonable for the 

Department at the outset to construe the right-of-way provision as in-- 

applicable to patents covering allotments to individual Indians, out of 

Indian reservations, without regard to whether the reservations were — 
created prior or subsequent to August 30,1890. I do not believe that 

the*Department would be subject to valid criticism from the legal | 

standpoint if, upon the basis of the factors mentioned in the mem- 
orandum from the Director of the Bureau of Land Management, it, 
were to adopt such an administrative construction of the legislation — 

at: the present time for application in the issuance of future patents. a 

Specifically answering the first phase of the i Inquiry contained in. 

His Director’s memorandum, it is my view that the Department is not — 

required as a matter of law to reserve a right-of-way for ditches or 
| canals 1 in patenting to an individual Indian o or his successor an n allot- | 
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ment out of an Indian aed created os the public domain 
since August 30,1890. This answer obviates the necessity of. consider 
ering the second. phase of the Director’ s inquiry.” mex 


| Mase G. Warm, 
, 8 olicitor. 


7 ARCHEOLOGICAL EXCAVATIONS : 


Bureau. of Réclamation—Construction. Costs—Ar cheologieal Excavations— | 

_ Davis Dam Project. i i. | 
Funds appropr iated for the construction of the Davis nan project may be used - 

to defray the cost of excavating archeological sites on lands owned by the 
Government in order to preserve from loss by flooding valuable relics be- 
longing to the Government which would necessarily be lost otherwiSe aS a 
result of the construction of the project ane the spreading of the waters in 
the reservoir. 


M-84840 o . a Marom 27, 1947: 


To rH CHarMan, Coorprnation COMMITTEE. 

On January 20, you requested my opinion on the legality of expend- 
ing funds appropriated to the Bureau of Reclamation for the con- 
struction of the Davis Dam project: in order to defray the. cost. of. 
excavating archeological sites containing valuable relics which other- 
wise would be lost due to flooding as a result of the construction of the 
dam and reservoir, 

Tt is inferred From the memoranduni dated. November 19, 1946, of 
the Associate Director, National Park Service, relative to this subj ect 
that the archeological sites in question are located upon lands owned 
by the United States which are to be flooded as a result of the con-— 
struction of the project, and that the relics are the property of. the 
Government. Upon the basis of this understanding, it is my opinion — 
that the funds appropriated for the construction of the dam and_ 
reservoir project may be used to defr ay the cost .of excavating the 
archeological sites in order to preserve from loss by flooding valuable — 


relics owned by the Government. 


. This situation is somewhat similar to that soncidersd by lis Comp: | 
troller General in 7 Comp. Gen. 227. In preparation for the con- 
struction of Government buildings, it was necessary to close certain 


 gtreets in the District of Columbia and to divert or relocate water 


-- mains and sewers previously maintained within the area. ‘The vag : 
troller General held (p. 228) that— Oo , a ee wa 


- “The vacating of the streets to be used as eas of the sites includes the removal . 
of ee water mains and sewers, Obviously these can not be removed with- 
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out making pr ‘ovision for diverting the water and sewage. Such diversion is, 
4 therefore, necessarily incidental to the vacating of the streets: and, accordingly, 
expenditures for such purpose either in connecting the mains and sewers with 
other existing mains and sewers, if feasible, or the relocating of such mains and 
sewers in ‘other streets, if necessary, are properly chargeable to the appropria- 
tions made for the acquisition of sites and the construction of buildings * * = 
[Cf. 17 Comp. Gen. TOL.) 


The appropriation in the Tutsniée Desusaene Appropriation Act, 
1947, for the Davis Dam project of the Bureau of eeuuon uses 
the following language: | | | 

For continuation. of. construction of the following projects in not to exceed . 
the following amounts to be immediately available, to remain available until 
expended for carrying out projects (including the construction of transmission b 
lines) pr ‘eviously or herein authorized by Congress, and to be reimbursable under 
o the reclamation law: 


og eo ae * cr ae x ee 
"Davis Dam project, Arizona-Nevada, $7, 500, 000; Re 
I believe that the broad authorization from Congress that these funds 
may be expended for the construction of, and in carrying out, the 
project as a whole would, under the principle supporting the Comp: 
. troller General’s decision Gted above, permit the expenditure of such 
funds to excavate and remove from the project site valuable arche- 
ological relics belonging to the Government which would necessarily 
be lost otherwise as a result of the construction of me Project and the. 
spreading of the waters in the reservoir.. 
_ The question as to whether it is advisable to expend these funds 
for such a purpose is, of course, one to be decided by the administra- 
tive officials of the Department. - 
 Masrmn G. ee. 
Solicitor. 


CLINTON D. RAY 
7 A-24486 ee Decided March 28, 1947 
Withdrawn Lands— Withdrawals i in Aid of Legislation. = 


A withdrawal in aid of legislation remains legally effective. until revoked, 
_ even though no legislation has been enacted in 1844 years. 


Withdrawn Lands—Mining Locations, 


‘The discovery of mineral deposits and the performarice of assessment. work 
on withdrawn lands, in the absence of a location perfected by a valid dis- 
covery prior to the withdrawal, confers no right under the mining laws prior 
te the restoration of the lands from. the withdrawal. Upon such restoration, 
the land becomes subject to veterans’ preference rights under the act of 
egerrer 27, Toa. oa U. 8. C. see, 282). 


66) | CLINTON D, RAY — 467 
_- 4% a March 28, 1947 | | 
Sand, Stone, 2 and Gravel—Act of September 21, 1944, 


The act of September 27, 1944 (58 Stat. 745; 50 U. S. ©. App., sec. 1601), >: 


expired on December 81, 1946, when the President Pees the cessation 
. of hostilities. : 
‘Special-Use Permit—Mineral Leases, 


Special-use permits are not. issued by the Department for withdrawn lands 
not available under the public- -land laws. if. the vo sought is for the 
development of minerals. = 


Placer Mining count onmnetallitenne® Volcanic Cinder Aggregates, . 


Nonmetalliferous volcanic cinder aggregates on withdrawn public land. which .— 


can be extracted and marketed at a profit may be acquired by a placer 
mining location under the mining laws upon restoration of the withdrawn — 

‘ land.. Unless and until the lands are restored and are classified. under sec- 
tion 7 of the Taylor. Grazing Act, it is unnecessar y to determine whether 
= lands are - “valuable chiefly for stone” under the Timber and Stone Act. | 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


On May 20, 1946, Mr. Clinton D. Ray filed an application * fora a 

7 permit. to remove nonmetalliferous aggregates (volcanic cinders, etc.) 
for the manufacture of building blocks and materials to be titilized 
in the construction of homes and other Ree Mr. Ray’ S applica- 
tion covers the following lands: | 


T.228., R. 38 E., M. D. M. , California, 
sec. 30, Si; sec. 31, NY, 


On August 26, 1946, the Bureau of Land Nisan eiese re] jected 
the application on the eround that there is no legal authority under 
which this Department could issue to Mr. Ray a permit or a lease 
to mine and femove-the deposits of voleanic cinders. The Bureau’s 

~ decision stated that such deposits can be acquired only by location © 
under the mining laws of the United States, made at atime when © 
the lands containing such deposits are not withdrawn. from mining 
location. The Bureaw’s decision further indicated that these lands 
were withdrawn by Executive Order No. 6206 of July 16, 1933; that 
the application conflicted in part with mineral application, Sacre 
mento 020767, and Power Site Classification No. 241 of November 11, 
1929;? and that so long as the lands were withdrawn, a new ieee 
tion or a relocation could not be made on the lands, ‘although the 
withdrawal did not affect any mining locations perfected by valid’ 
discoveries made puore to the withdrawal. 


 @£The application, not serialized, was filed in the Sacramento district land office and is 
~ numbered 2113917. 

2'The records of the Department indicate that the lands also may be subject to Power — 
Site Reserve No. 671 of December 12, 1917, ‘and Federal Power project No. 1396, all for . 
electrical transmission lines. 
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In his appeal (A-24486), Mr. Ray contends that the various with- 
Bs drawals do not affect the lands for which he has applied 5 that his 
application does not conflict with mineral application, Sacramento 
. 020767; that he discovered such deposits and did assessment work 


_ thereon; and that the beneficiaries of Power Site Classification No. 
241 have consented to the allowance of his application. The file eon- 


| tains a letter dated May 17, 1946; addressed to this Department, signed -_ 
by Mr. E. A. Porter of the Water Land Section of the Department of _ 


‘Water and Power of the City of Los Angeles, acting on behalf of | 


‘Mr. Laurance E. Goit, Chief Engineer of Water Works and Deputy © 


- General Manager, stating that the mining and removal of certain ~ 


nonmetalliferous aggregates from these lands would not affect the | 


water supply or water rights of the City of Los Angeles or other 


southern California communities, and therefore the Department of. 
Water and Power of the City of Los Angeles would not objeet. to- 
such activity on these lands. 

_ 'The records indicate that: the lands are still withdrawn. Execu- 
— tive Order No. 6206 of July 16, 1933, was issued under the act of 
_ June 25, 1910 (36 Stat. 847), as amended by the act of August 24, 
19120 (37 Stat. 497; 43 U. S. C. secs. 141-142). Under this order, . 


| the lands i in which Mr. Ray is interested were, except as to metallif- - J 


~ erous minerals, “temporarily withdrawn from settlement, location, . 
sale, or entry, subject to all valid existing rights, in aid of proposed 
| dooulaaion withdrawing the lands for the protection of the water 
_ supply of the City of Los Angeles.” Although no such legislation 
“has been enacted in the 1314 years which have now elapsed, the 


' - withdrawal is still legally effective The land is also still subject. | 


to the reservations for transmission lines. so : 
The records of this Department still carry mineral phat 7 
Sacramento 020767,.as a pending application. This mineral appli- 


- cation (formerly Independence 07952, later Visalia 013072) was filed . 


- in 1924 by a Mr. Cordie G. Rodger and others. “Adverse. claims were 


*, filed also in 1924 against that application by a Mr. Guy McGuire, 


‘Sacramento 020799 (formerly Independence 08008, later Visalia — 
018115), and by a Mr. C. W. Wicklund and another, Sacramento 
020801 (formerly Independence 08010, later Visalia 013117 ): The | 
proceedings on the application were therefore stayed, as required by 


- law, until court adjudication of the controversy.* However, since 


_ copies of the judgment rolls in the court suits instituted by McGuire | 
_ and Wicklund were not filed in this Department, the case has never — 


? Section 1, act of June 25, 1910 (36 Stat. 847; 43 U. S.C. sec. 141), and Solicitor 
‘Finney’s opinion (M. 25809) of July.17, 1929, 52 L: D. 675, 677: Richard R. Crandall, . 
_ A-24444 (Sacramento 036908), November 12, 1946 (unreported) : State of Utah, A. 21949 

(“F” 11387480), July 10, 1940 ders : Jackson Hole Irrigation Company, 48:.L. D. 
278, 280 (1921). 
* Rev. Stat. ‘sec, 2326; 30 U. S.C. sec. 30; 43 CFR 185.84. 
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, been. aise offically on the books of this Departinent, and therefore . = | 


_ still conflicts with Mr. Ray’s application. 
Although Mr. Ray states that he discovered the deposits ea did 
assessment work thereon, he does not indicate that he made a mining 
location perfected by a valid discovery prior to the withdrawal of 
the lands involved, or that he claims any right based on such a prior _ 
location. In the ee of any such right, he can acquire no right t 
in the lands under the mining laws prior to their restoration. It is 
~ unnecessary to consider whether Mr. Ray’s application could have 
been granted under the act of September 27, 1944,° which authorized 
disposition of up to $10,000 worth of and: stone, gravel, ‘ 
if the disposal of such materials is not otherwise expressly S aitaat o 
bylaw.” This statute, expressly limited to expire upon the termina-~ . 
tion of hostilities in World War II, expired on December 31, 1946, 
when the President proclaimed: ‘the cessation of hostilities.*® Further- : 
more, although a special-use permit may be issued by the Department 
‘for up to 5 acres of public land not available under the public-land 
laws because the land is withdrawn,’ such special-use permit is not - 
issued where the use of the land is for the development of minerals. 
Since the proposed legislation contemplated by the withdrawal of | 
July 16, 1933, has never’ been enacted, and in view of Mr. Porter’s 
letter and the fact that the current emergency housing program. may 
~ be aided by making these building materials available, consideration 
now should be given to the question whether this.land should be 
restored ® from the withdrawal. Accordingly, the Department, by 
‘ letter of December 30, 1946, so informed Mr. Ray and suggested that, 
he might desire to make.representations to the City of Los Angeles to 
secure its agreement to such revocation, and that copies of the judg- 
ment roll in the court suits, filed by McGuire and by Wicklund pur- 
suant to their adverse claims, would. be necessary before action could 
be taken to clear the record of those adverse claims.?°- 3 
Mr. Ray’s attorney has furnished a copy of a pesblation (No. 569, 
dated December 30, 1946) by the Board of Water and Power Commis- 
sioners of the City of Los Angeles that the city would not object to — 


the restoration of the lands sought by Mr. Ray. He has also fur-— 


-nished a copy of the judgment roll in the suit instituted by. McGuire: _ 
and offers to furnish a Copy of the ee roll 1 in une suit instituted 
| by Wicklund. — | 


358 Stat, 745; 50 U. S.C: _ ApD., sec. 1601. 
-§ Proclamation 2714, January 1, 1947 (12 F. RB. 1). 
_ T$olicitor White’s opinion of October 22, 1946, 59 I. D. 313; Githert ¥. "Newman, A~23379 
{Las Cruces. 059588), December 18, 1942 (unreported). . . 
. 848 CFR, Cum. Supp., 258.2, 
®The Secretary of the Interior has authority to effect aici restoration bs a publietand j 
order. Executive Order No. 9337 of April 24,1943 (8 FR. 5516). . 
10 30 U. 8. C. sec. 30; 43 CFR 185.85. / 
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After the. restoration of the land, if is is ree ‘Mr. Ray Orie sient 
in accordance with the terms of the order of restoration, endeavor to | 
acquire a title to the deposits in those lands, subject, of course, to the 


reservations for the transmission lines under section 24 of the Federal 
Power Act.+- Mr. Ray will acquire no preference right by virtue of 
any occupancy by him prior to the effective date of such restoration 
in accordance with the terms of the order of restoration. There- 


after, if the volcanic cinder aggregates, which Mr. Ray apparently 


hopes to market from the 640 acres here involved, can be extracted 


and marketed at a profit, these deposits could be secined by any loca- 


tor of 4 placer mining location under the mining laws. Accordingly, 


"there appears to be no need at this time to ascertain or to rule on 


whether the lands here involved are “valuable chiefly for stone” # 


_ So as to permit the purchase of up to 160 acres under the Timber and 


Stone Act,” unless and until the lands are restored and are classified 


under section 7 of the oo Grazing Act ** as appropriately ee 


for such disposition. 


The decision of the Bureau is affirmed, sid fhe: case is remanded to 


the Bureau (a) to complete action on eal application, Sacramento 

020767, and (6) to consider whether to recommend the restoration of 
the lands here involved. | : | : 
- a S, aC Grand Davinson, | 
Cee se so pea! Secretary. 


SURVEYS AND INVESTIGATIONS REGARDING EFFECTS on 
WILDLIFE OF IMPOUNDING WATERS — | 


Cooperative Agreements—Surveys and Investigations. * 
Consultation with the Fish and Wildlife Service regarding effect which the 


impounding of waters will have upon wildlife resources must take place at 


1416.58. c. secs. 791-823 : see 48 CFR 103.8. 

2% Under the act of September 27, 1944 (58 Stat. 747, 748, sec. 4; 43 U. S.C. sec. 282), 
the land will, upon its restoration, be subject. to a 90-day preference to honorably dis- 
charged veterans of- World. War II to file applications under the homestead (438 U. 8. C, 
sec. 161) or desert-land (43 U.S. C. sec. 321) laws, or under the Small-Tract Act of 
June 1, 19388 (52 Stat. 609, as amended ; 43 U. S..C. sec, 682a). 

3330 U. S. C. sec. 161. United States v. Barngrover, 57 I. D. 533 (1942) ; Layman 


* 


- Bureau of Reclamation—Fish and Wildlife Service —Impounding Waters— 


y, Bllis, 52 L. D. 714 (1929); Holman v. State of Utah, 41 L. D. 814 (1912); opinion » 


of Acting Solicitor Fahy, 54 I. D. 294, September 21, 1933; Stephen B. Day, Jr., et at., 
50 L. D. 489 (1924) ; Stanislaus Blectric Power Co., 44 L. D. 655 (1912). 
14 See Forsythe v. Weingart, 27 L. D. 680 (1898) —building stone; Parks v. Hendsch, 


lime; Narver vy. Eastman, 34 L. D. 123 (1905)—-stone for: building culverts and house 


_ foundations ; Mordecai v. State of California, 17 iL. D. 144 (1893) —granite rock for 


building purposes. 

“18 Act of June 8, 1878 (20 Stat. 29), as amended ~ the act of ‘August 4, 1892 (QT Stat, 
348; 48 U. SS. C. sec. 311). This act applies to. lands. “valuable chiefly for stone,” irre- 
spective of whether ox not the land is locatable under me mining laws. 

6 43 «UL SL C. sec. 315f. . 


12 L. D. 100 (1891)— slate ; Shepherd v. Bird, 17 lL. D. 82 (1893.)—limestone for making | 
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early stage in ‘the planning work on any reclamation project, prior to the 
authorization of the project in‘the technical sense. 

Authority. to: determine whether, and to what extent, funds coeunaeas to 
the Bureau of Reclamation shall be transferred to the Fish and Wildlife . 
Service for the making of surveys and investigations as to the probable 
effect upon wildlife resources of the impounding of waters ‘is vested in 
the Secretary of the Interior. | 

: The existence of authority in section 2 of the act of March 10, 1934, as 
amended, for the tr ansfer of funds from the Bureau of Reclamation to the 
Fish and Wildlife Service for surveys and investigations does not prohibit | 
the two Bureaus: from entering into cooperative agreements under the 


: Economy Act, with transfers of funds under such agreements from the 


Bureau of Reclamation to the Fish and Wildlife Service, for services to be 
. performed. by the latter in fields other than those specifically contenyated 
by. section yids 


M8808 Manor 28, 1947. 


‘To TH ‘Comacisstoarer, Burzav or RecLaMATION. | a 4 
Your memorandum of December 13, 1946, raising several questions 


relative to the act of March ‘10, 1934, as amended by the act of August 


14, 1946 (60-Stat. 1080), was referred to this office by Assistant Sec- 
retary Gardner: I shall deal with the problems in the order i in which 
they. are presented i 1m your memorandum. | 
1, You refer to the portion of section 2 of the act e March 10, 1984, : 
as amended (16 U.S. C. sec. 662), which provides 1 that— 

_ Whenever the waters of any stream or- other body of water are aubhonued to | 


_ be impounded, diverted, or otherwise controlled for any purpose whatever by’ 
any department or agency of the United States, or by any public or private. 


agency under Federal permit, such department or agency first shall consult with — 


the Fish and Wildlife Service and the head of the agency exercising administra- 
tion over the wildlife resources of the State wherein the epounaments cyereion | 
or other control facility is to be constructed * * # : , 
_and you inquire as to when the required consultation must ue place. 
Neither section 2 nor any other provision of the act, as amended, | 
‘indicates with. any degree of clarity when the sonsiltation provided 
_ for in section 2 is required to take place. However, assistance. in con- 
 struing the section with respect to this point is ‘afforded by the legisla- 
tive history of the amendatory act of August 14, 1946. In a report 
on the bill which later became the act of August 14, 1946, the House 
| Committeé on Agriculture stated, in part: 
er ae ee Although it is impossible to outline specifically in legislation all of 


the steps that should be taken in planning flood control, irrigation, and similar 
projects so as to provide also for the conservation of wildlife resources, it is 


_ believed that the second and third paragraphs [sie] of the bill establish ade- 


quate procedures for the proper coordination of these seemingly diverse inter- 
ests. As drafted, these two sections require coordination between constructing 
and operating agencies of both the Federal and State Governments not. alone 


after flood control, Pe eanOn, (or impoundment projects have been started but 
939340—52 84 > 
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also in connection with the initial planning for such projects. This type of 
- coordination is extremely important from the standpoint of economical plan- © 
ning and construction as well as from the standpoint of effectuating conservation 
* of wildlife. * * * [H. Rept. No. . 1944 on H. R. 6097, 79th Cong., 24 SeSS. 


(1946) .] 


In the light of this statement of purpose, seems £6 me that section 

2, as amended, must be construed as requiring consultation with the 
Fish and Wildlife Service and with the head of the appropriate State — 
agency at a rather early stage in the planning work on any project, | 
and prior to the authorization of a reclamation project in the aera 
sense. Coordination “in connection with the initial planning for” 
project could scarcely be said to obtain if the investigations of the. 
State agency and of the Fish and Wildlife Service were begun, for 
example, after a reclamation project had been “authorized” under 
section 9 of the Reclamation Project Act of 1989 (43 U.S. C. sec, 485h). 

The formulation of procedures for determining the precise time — 
when the appropriate State agency and the Fish and Wildlife Service 
shall be consulted with meeper to a given project is an administrative 
matter, * * *) 3 , 

o. Your second i inquiry involves the final sentence of section 2, as 
follows : | | . . 


 . * # * Tn the case of souseenction by a Federal agency, that agency is au- 
: thorized to transfer, out of appropriations or other funds made available for 
- Surveying, engineering, or construction to the Fish and Wildlife Service, such 
funds as may be necessary to conduct the sn ySRiSe HONS required ble this section | 
to be made by it. 


You ask whether the Fish and Wildlife Susie or. the Siew of 


Reclamation “has the final word” regarding the amount of the funds 
to be transferred to the former under this statutory provision out of 
appropriations mace to the Burean of Reclamation aor reclamation 

projects. : | 


, The last sentence of section 2 merely baer and doe not require, 
the transfer of funds to the Fish and Wildlife Service. The final 


authority within the Department to determine whether, and to what 
extent, funds appropriated to the Bureau of Reclamation shall be 
transferred to the Fish and Wildlife Service is vested in the Secretary 
of the Interior by virtue of his statutory power to pee both — 
agencies. (5 U.S. C. sec. 485). | 
3. You inquire whether the final sentence of section 2 Paateone 
In part 2 of this memorandum ) and the appropriation to the Fish 
and Wildlife Service under the item “River basin studies” in the In- 
terior Department Appropriation Act, 1947, preclude the Bureau 
of Reclamation from making agreements with, and transferring funds 
to, the Fish and Wildlife Service under the so-called ey Act 
Sa S. C. sec. ee , | | 
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The present ibewans of section 2, including the final sentence, was 
_. enacted by the Congress on a date (August 14, 1946) subsequent to. 


-. the date (July 1, 1946) of the enactment of the Interior Department — 


' Appropriation Act, 1947. When Congress in section 2 authorized — = 
the transfer of funds to the Fish and Wildlife Service for surveys ‘end: 


. Investigations to be conducted by that agency “for the purpose of | a 
determining the possible damage to wildlife resources and of the 


means and measures that. should be adopted to prevent loss of and 
damage to wildlife resources” in connection with the impounding of © 
waters, it presumably was aware of the existence in the Interior De- 


“partment Appropriation Act, 1947, of the item entitled. “River basin 7 


studies,” which appropriated to the Fish and Wildlife Service funds 
“For investigations and studies to determine the effects. on fish and 


wildlife resources of proposed developments of river basins of the 
-- United States * * * by the U. S. Corps of Engineers and the 


- Bureau of Reclamation * * *.” Consequently, the existence of 
_ this previously enacted appropriation item does not prevent the 
. transfer to the Fish and Wildlife Service, under the last sentence 
of section 2, of funds for the eurseys and investigations contemplated | 
by that section. - 


The provisions of the So- called eam Act (31 U. S.C. sec. 686) ac - 


relating to transfers of funds between Government agencies, state in 


part that any Federal agency which has funds available for a par-_ | | 


ticular purpose may place orders with any other Federal agency for 
services of any kind which may be needed in carrying out the purpose 


of the appropriation and which the second agency is equipped to _ 


render, and the agency requesting the services is required promptly to _ 
_ pay to the other agency, upon its written request, funds to be used in — 
_ defraying the cost of the work. The Comptroller General has said. 
-. that this authority “is general j in its scope and covers all cases of such — 


_ authorized transfer of funds from one department. or bureau-to 


another for direct. expenditure except where otherwise specifically 
| provided by law.” (9 Comp. Gen. 89, 90; italics supplied.) Hence, 
_ the general provisions of the Economy Act do not cover the field of 
_ cooperation between the Fish and Wildlife Service and the Bureau 
- of Reclamation now governed by the specific provisions of the act of — 
March 10, 1934, as amended. As there is, therefore, no conflict be- 
tween the authority for the transfer of. funds. contained: in the last 


sentence of section 2 of that act, on the one hand, and the provisions — 


of the Economy Act respecting transfers of funds between Federal 
agencies, on the other hand, the existence of the authority for transfer 
in the present language of section 2 does not in any way prohibit the 


execution of agreements between the Bureau of Reclamation and the —- 
_ Fish and Wildlife pen and the transfer of funds from the. former a 
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to the latter, ate the provisions of the Economy het for purposes | 
_ which are outside the scope of the act of March 10, 19384. 
In this connection, it appears from the rey language of section 
2 of the act of March 10, 1934, that it is intended to operate prospec- 
tively, and the statements wads on the floor of the House by the spon- 
sor of the bill to enact such language were to that, effect.. (92 Cong. - 
Rec. 4520.) believe, therefore, that transfers of funds from the 
Bureau of Reclamation to the Fish and Wildlife Service for surveys 
_ and investigations of the sort contemplated by the act of March 10, 
1934, as amended, but which are to be made by the Fish and Wildlife 
Service, pursuant to requests submitted by the Bureau of Reclamation 
in connection with reclamation projects initiated prior to the date 


Pag (August 14, 1946) of the enactment of the present language of section 


2, should be accomplished under the Economy Act rather than. under 
, the provisions of section 2. 7 
~ With respect to. services which are to be rendered by the Fish ina , 
‘Wildlife Service in connection with reclamation projects initiated 
after August 14, 1946, the answer to the question as to whether trans- 
fers of funds from the Bureau of Reclamation to the Fish and Wild- 
_ life Service should be accomplished under the Economy Act or under — 
section 2 of the act of March 10, 1934, as amended, will depend upon 
_ whether the services are of the sort shiek section 2 contemplates will 
be performed by the Fish and Wildlife Service. If so, then the ar- 
rangements should. be made and the necessary funds should be trans- - 
ferred in accordance with the provisions of section. 2. Otherwise, the 
_ arrangements should be made and the funds should be transferred in 
accordance with the provisions of the Economy Act. | 


Mastin G. Wurrr, 7 
Solicitor. 


APPLICABILITY OF OKLAHOMA COMMUNITY PROPERTY ACT 0 
| RESTRICTED INDIAN PROPERTY eG 


Restricted aan Property—Oklahoma Community Property Act of 1945 : 
State Laws—Federal Indian Laws—Income from Restricted Indian | 
 Property—Federal Income Tax. ; 


The restricted property of Indians is subject to the plenary control of the ia 
eral Government. 

The States cannot prevent the wppticaeion of acts of Congress to wards of the 
Federal Government domiciled therein. 

Any. conflict between the laws of a State and the laws of Congress atte: to 
the Indians and their restricted property must be resolved against the State. 


The Oklahoma Community Property Act of 1945 vests in each spouse an uD- 


. divided ‘one-half interest in property acquired subsequent to marriage, or 
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subsequent to July 26, 1945, whichever is later. It likewise vests in each | 
spouse an undivided one-half interest in all income aecruing after the mar- » 
riage, or after July 26, 1945, whichever is later. 
ar With respect to the Indians of Oklahoma, the laws ‘of Congress determine in 
whom an interest in restricted property shall vest, to whom the income from 
restricted property shall belong, and whether such income shall be. subiect 
to State income taxation. _ 
The Oklahoma Community Property Act conflicts with Federal awe relating 
to the Indians and their restricted property. 
The Oklahoma. Community Property Act does not apply to the restricted 
property of Indians or to the income from such property. 

As a division of income between husband and wife for Hederal income-tax 
purposes is not permissible unless that division is based upon a State law | 
which vests in each Spouse an undivided one-half interest in the income, 
the Indians in Oklahoma should be notified that each Indian must report 
all his income from restricted property on bis own return and. that it 
‘would be improper for one-half of that income to be reported by his spouse. 

The income of married Indians from unrestricted sources may be reported to. 
the Federal Government as community income because as to that income 
the Indian is as much subject to the law. of the State as are its. non-Indian 
citizens. | : 


M3990 a ener. 


To THe CoMMIssIoNER oF Iypran AFFatrs. 

This will refer to the memoranda of February 11 and February 28 
fran Mr. Fred H. Daiker, Director of Welfare, with which he sub- 
mitted certain questions presented by superintendents of Indian 
“agencies in Oklahoma relating to the applicability of the Oklahoma 
Community Property Act of 1945 * to the restricted property of the 
Indians of Oklahoma. The questions are presented primarily in 
connection with the filing of Federal i Income- -tax returns for the In- 7 
dians and their non-Indian spouses. 

This office has heretofore instructed the “ Bitpériniiandéats af the 
Quapaw and Five Civilized Tribes Agencies that, where a saving in 
Federal income taxes can. be effected, married Tndiany should file 
returns of their income in such a manner as to take advantage of 
the Community Property Act, i. e., the husband should file a return 
for one-half of the income and the wife should file a return for the 
other half of the income. These instructions were based on informal 
advice from the Bureau of Internal Revenue that, in view of the re- 
cently enacted Oklahoma Community Property Act of 1945, it would 
permit Oklahoma spouses to. divide community income equally be- 
tween them. 7 


The superintendents call attention to the fact that, while consider- 7 


abis’ savings could be effected Oy. married. Paaene in their Federal 


1 Session Lawa of Oklahoma, 1945, D. 118; 32 Okla. Stats., Annotated, sections 66-82. 
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income taxes ifa separate return is filed i each spouse, the filing of 
_ returns in this manner might result in the violation of acts of Congress: 
enacted for the protection of the Indians and their property. The 
following questions are presented in connection with this point: (1) 
Whether, where one-half of the restricted income is reported by a 
non-Indian spouse, the superintendent has authority to pay the Fed- 
~ eral income taxes of the non-Indian spouse out of the restricted funds _ 

of the Indian spouse; (2) whether, after a Federal income-tax return 
has been filed for a non-Indian spouse covering one- half of an In- 
dian’s restricted income, the portion of the income included in such 
return may be considered unrestricted for State income-tax purposes ;. | 
(3) whether a superintendent has authority to pay, out of the re- 
stricted funds of an Indian, the State income taxes of a non-Indian 
spouse, where that income is derived from restricted Indian property 
which the Congress has declared to be exempt. from State income 
taxes; (4) whether property purchased with restricted funds sub- — 
sequent to the Community Property Act, where one of the spouses is 
a restricted Indian and the other spouse is a non-Indian, becomes 
community property; and (5) whether one-half of the property 
- mentioned in subdivision ( 4) becomes unrestricted in the event of 
the- dissolution of the marriage by divorce or by the death of the 
Indian spouse. 

The first community property law of Oklahoma was enacted in 
1939.2 Its terms were substantially the same as those of the 1945 act. 
The 1939 law provided, however, that it should apply only to husbands 
and wives and to their property after the filing by the parties of a — 
written election to come under its terms. The Supreme Court of 
Oklahoma, in the case of Harmon v. Oklahoma Tax Commission, 118 
P. (2d) 205 (1941), held that the income derived by the husband from 
his separate property after the effective date of his election to come — 
within the scope of the act was community property and should be 
treated as such for State income-tax purposes. In 1944, the question 
whether, upon Oklahoma’s adoption of the optional community prop- 
erty i a husband and wife who elected to come under that law were | 

entitled thereafter to divide the community income equally between 
them for purposes of Federal income tax was considered by the United | 
States Supreme Court. In the case of Commissioner of Internal 
Revenue v. Harmon, 323 U. S. 44 (1944), the Court held that the 
Oklahoma statute was ineffective to confer on a husband and wife the | 
~ legal right to divide their income equally between’ them for purposes 
-- of Federal income taxes where that income consisted of the husband’s _ 
salary, ited from stock held ay: the husband and wife aS their 





° Session Laws of Oxtanom, 1939, p. 356. 


74) OKLAHOMA COMMUNITY PROPERTY ACT == 477 
. April 2, 1947 a 


acess property, distribution of profits from a . partnership of which : 
the husband was a member, and oil royalties due to each of them. — : 

Thereafter, the Oklahoma Community Property Act of 1945 was_ 
enacted. AS stated above, it is substantially the same as the earlier 
act, with the elective feature of the 1939 act eliminated. The courts 
of Oklahoma have not yet construed the 1945 act. However, it seems 
reasonable to assume that they will follow Harmon v. Olle F aa 
Comméssion insofar as it holds that income accruing from the separate 
property of either spouse is to be considered as community income for 
State tax purposes. 'The Bureau of Internal Revenue has already 
ruled that the 1945 Community Property Act of Oklahoma establishes 
a community property system which, for Federal income-tax pur- 
- poses, satisfies the test prescribed by the Supreme Court in Poe v.. 
Seaborn, 282 U. 8. 101 (1980), and that a husband and wife who are 
domiciled in the State of Oklahoma are entitled to include in their 
| separate Federal. income-tax returns one-half of their’ community 


income received or accrued on and after J uly 26, 1945, the effective =: - 
es date of the new act.3 


 The-test presiibed. by Poe: v. Seaborn was that of ownership of or 
interest: in the community property. The Court found that, under _ 
the State statute there under consideration, all property acquired 


after marriage by either husband or wife, or by both, except that. 


acquired by gift, bequest, devise, or inheritance, was ee ots 
property. | 7 

The Oklahoma Caan Property Act bowie provides that 
_ property acquired by either the husband or wife during marriage and — 


after July 26, 1945, shall be deemed to be the community or common 


property of the husband: and. wife and vests in each spouse:an un- 


‘divided one-half interest therein. It excepts, _however, pr operty 


owned or claimed by either the husband or wife before marriage or 
before July 26, 1945, whichever is later, and that acquired afterwards 
by either the husband or wife by gift, devise, or descent, or received 
by either as compensation for personal i injuries. All debts created by | 


either the husband or wife after marriage or after July 26,1945, which- 


ever is later, are to be regarded as community debts unless the con- 
trary is satiefactorily proved. In the event of the dissolution of the 


_ marriage by decree of any court of competent jurisdiction, the husband . 
and wife are each vested with an undivided one-half interest in the. 


- community property as tenants in common. Upon the death of the 
husband or the wife, the surviving spouse is to administer all com- 

munity property in the same manner and. with the same duties, privi- 
| oaks, and ene as are vested i in a surviving pe tner to administer 


ST, uy 3782 (internal Revenue Cum. Bull, 1946-1, p. 84). 
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and settle the affairs of a partnership upon the death of the other part- 
ner. The surviving husband or wife is required to pay out of the com- 


munity property all debts of the community, whether created by the _ 


husband or the wife; and when all debts of the community have been 
_ fully satisfied, the survivor is to transfer and convey to thé administra- 
tor or executor of the deceased one-half of the community property — 
remaining, to be administered and distributed as other property of 
the estate. Thereafter, the interest of the survivirig spouse in the © 
community property.is ibee of a tenant in common. 
The question for determination i is whether restricted tadian: prop- 
— erty comes within. the oer of the Oklahoma ie Pea 


| Act. 


It is well settled tae ‘ths restricted uonerey of Indians is subject 
to.the plenary control of the Federal Government and that the States 
cannot, by acts of their legislatures, prevent the application of acts 
of Congress to wards of the Federal Government domiciled in their 
States. Any conflict between the laws of a State and the laws of 
Congress relating to the Indians and their restricted property must 
be resolved against the State. 

With respect to the Indians of Oklahoms, the laws of Congress de- 
_ termine in whom an interest in restricted property shall vest, regard- 
less of whether that interest is acquired prior to or subsequent to mar- 
riage or prior to or. subsequent to the date of the enactment of the — 
Oklahoma Community Property Act. Those laws likewise determine, — 
in many instances, that the income from the restricted property shall 
belong to the individual Indian as his or her separate property rather 


than to the community estate; that such income shall be expended 


under supervision of the Secretary of the Interior; that such income 
shall not be subject to State income taxes; and that, upon the death of 
the individual in whom title is vested, certain persons shall be barred 
from inheriting the estate. — 
I shall cite only a few examples of the conflict which exists between 
the Oklahoma Community Property Act and the Federal laws EOE | 
as restricted Indian property is concerned— : 
| 1. The State law vests in each member of the domint nite an un- 
_ divided one-half interest in the accruing income. Under that law, the 
income from separate property becomes community property. If real 
_estate is purchased out of the income from separate property, a one- 
half interest in the real estate would vest in each member of.the.com- . 
munity. Thus, under the Oklahoma Community Property Act, if 
’ real estate were a for an individual Indian out of that Indian’s 
4 Board of Coun? rs of Creek County v. Seber, 818 U. S. 705 (1943) ; ; Tiger v. acon’ 


Investment Co., 221 U. S. 286 (1911); Brader vs Tames, 246 U. S. 88 (1918) ; United 
States: v. Boyd, 83 ‘Fed. 547 (1897). 
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restricted ; income, accruing after marriage and after J uly 26, 1948, an 
undivided one- half interest in that property would automatically vest 
in the spouse of the Indian. The Federal act of January 27, 1933,° 
authorizes the Secretary of the Interior to expend funds aad ethers 
securities held under supervision “for the use and benefit of the indi- 
vidual Indians to whom such funds and securities belong *“ * *,.” 
The Federal act obviously contemplates that the entire interest in any 
real estate acquired with such funds shall vest in the individual Indian: 
whose funds are used for the acquisition, ‘The act of January 27, 1933, 
_ also provides that— 

* * % where the entire interest in any tract of restricted and fe eranl 
land belonging to members of the Five Civilized Tribes is acquired by. *. * #* 
purchase, with restricted funds, by or for restricted Indians, such lands shall 


remain restricted and ac steea a: aun es the life of and as long as heid by Buch _ 
restricted Indians * * *, 


| Under the State nw: if essumeisd funds, accruing after marriage or 


after July 26, 1945, were used to acquire restricted and tax-exempt __ 


lands, one- half thereof would immediately become unrestricted and. 
taxable, contrary to the law of Congres unless the pause: were also 
a a restricted Indian. : 
-2. Under the State law, each: spouse hag an al interest in all 7 
income. However, Congress has declared that Osage allottees or their 
heirs shall be paid their pro rata, shares of the interest on trust funds, 


_» the bonus received from the sale of oil or gas leases, and the royalties 


therefrom received during each fiscal quarter.? By the act of June 


24, 1988,’ the amount paid to Osage Indians who have not received 


7 certificates of competency shall not exceed. $1, 000 a quarter, xcept 


in certain circumstances. Ifthe non-Osage spouse of an Osage Indian _ 


had an equal interest with the Osage in the income from these sources, 
under the State community property law, the spouse could demand 
one-half of the accrued income, regardless of the limitation placed 
by act of Congress upon Osage Indians without certificates of com- 
petency. 

3. The act of April 11, 1981, 8 authorizes the State of Oricon: to 
levy and collect a gross production tax upon all lead and zine produced 
from the lands allotted to the Quapaw Indians. The act contains the. 
following significant language : - ha 

* * * Tn accordance with the uniform policy of the United States Govern- 
‘ ment to hold the lands of the Quapaw Indians while restricted and the income 


therefrom free from State taxation of whatsoever nature, except as said im- 
munity is expressly waived, and, in pursuance’ of said fixed policy, it is herein 


— BAT Stat. TTT. ; 
® Act of June 28,. 1906 (34 Stat. 539). 
752 Stat. 1084. 

850 Stat. 68. | 
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expressly provided that the waiver of tax immunity herein provided shall be _ 
_. in lieu of all other State taxes of whatsoever nature on said restricted lands ~ 
or the income therefrom, and the Secretary of the Interior is hereby authorized. - 
and directed to cause to be paid out of the individual Indian funds held under 
his supervision, belonging to the Indian owner of the land, the gross production 
tax so assessed against the royalty interest of the eau Indian owner 
© * ° * [Italics supplied. ] | 

Thus, Congress has specified. that the income from these lands shall 
be free from State taxation. The income from these lands: would not 
be free from State taxation if one-half thereof vested in a non-Indian ~ 
spouse of the owner of the land under the Oklahoma Community | 


Property Act. | 7 
4, Section 7 of the act of February 27, 1925,° provides that none — 


_ but heirs of Indian blood shall inherit from those who are of one-half 


. or more Indian blood of the Osage Tribe of Indians any right, title, © 

or interest to any restricted lands, moneys, or mineral interests of 
the Osage Tribe. The prohibition does not apply, however, to spouses 
under marriages existing as of the date of the passage of that act. | 
Under the Oklahoma Community Property Act, the surviving spouse 
is automatically vested with an undivided one-half interest in all 
community property after the debts of the community are paid. Since 
that community property consists of all income accruing subsequent 
to marriage or subsequent to July 26, 1945, whichever is later, and all 
property purchased with such income,.a on Ended spouse would 
take under the State statute a one-half interest in a deceased Osage’s. 
estate, in derogation of the law of Congress. 

No useful purpose would be served by additional references to. con- 
flicts between the Oklahoma Community Property Act and the laws 
of Congress. Enough has been said to show that, if the Oklahoma law 
were applied to the restricted property of Indians, the will of Con- 
gress would be frustrated. | 

Therefore, as the Federal law is paramount in the field of indian 
affairs, I conclude that the Oklahoma Community Property Act does . 
not apply to the restricted property of Indians or to the i income from 
such property. | | 

As a division of income between husband and wife fos F Sonal 

income-tax purposes is not permissible unless that. division is based. 


‘upon a State law which vests in each spouse an, undivided one-half. :. 


interest in the income, the instructions formerly issued to the Super- 
intendents of the Quapaw and Five Civilized Tribes Agencies must 
be modified. The superintendents, in assisting Indians hereafter in © 
the filing of Federal income-tax returns, should notify them that each 
Indian must Bs all his income from restricted. Sd aa on his. 


°43 Stat, 1008. 
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own en ond that it would be improper for one-half of that i in- 

- come to be reported by his spouse. 7 
«Of course, the income of married Indians.from. canennisied) sources, 
e. g., salaries and other income derived from the efforts of Indians and | 
their spouses, income from rea] and personal property held by Indians 
_ without. restriction or held by their spouses, etc., may be reported to. 
the Federal Government as community income, because as to. that 
income the Indian is as much subject to the law of the State as are 

its non-Indian citizens. 7 = 


: | Mastin G. Wurre, * 
Solicitor. . 
AL. COX ET AL. | 
- WILMA E. DONOHUE. . _ 
— A24366- Decided April 4, 1947 Oe ae 


Oil and Gas ieee olde by Undisclosed Trust. 


ace The Department cannot condone the obtaining. of an oil and gas lease by 
a party in trust for others without a full prior disclosure of: all parties. 


having a beneficial interest in the lease and a showing of their qualifica- 


tions to hold such interests. However, where the existence of the trust 

has been collaterally revealed to the Department in other proceedings and _ 

no fraudulent intent to violate the law appears to have existed, the parties 

were qualified, and the lease has expired, the Department will not - deny 
- - @ preference-right application by the parties ‘for a new lease based upon 
- the expired lease. 


APPEAL FROM THE GENERAL LAND OFFICE’ 


This is an appeal by Wilma E. Donohue from a errr of the 
Commissioner of the General Land Office dismissing her protest, 
against the issuance of a preference-right oil and gas lease, Las Cruces 
- 061870, to A: L. Cox, trustee for Victor H. Anderson, N.S. Williams, 
and J. N. Hawkins. 
_ The facts are as follows: On April 18, 19389, C. P. Bordages as- 
signed to Cox his prospecting permit, Las Cruces 030677.. The De- 
partment approved the assignment on October 17, 1939, and on the 
same day approved the issuance to: Cox of a.5-year oil aid gas lease | 
in exchange for the permit. The lease was dated December 31, 1938, 
the expiration date of the permit, and bore the same serial eae 
In the last year of the lease, J. N. Hawkins filed, on October 4, 1943, 


1 Eifective July 16, 1946, the General Land. Office and the Grazing Service: were abolished : 
and their functions were transferred to the Bureau of Land Management, by Pepneee ee , 


_ Plan No. Sof 1946 (11 F. R. 7875, T7876 ; wae 
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an application undet the act of J uly 29, 1942 (56 Stat. 726; 30 U. 6. C. 
sec. 226b), for a preference-right lease hesed upon Cox’s Ties: Haw- 
kins said that Cox held his lease in trust for Hawkins, Victor H. 


or Anderson, and N. S. Williams under a declaration of trust executed 


on April 18, 1939; that Cox had refused to assign to Hawkins. his — 
_ Interest in the lease; and that the new lease should be issued jointly — 
to Cox, Willams, and Hawkins (Anderson having given up his 


interest to Cox a Williams), or to Hawkins, if Cox failed to filea _ 


preference-right application. Hawkins attached a copy of the 
declaration of trust in which Cox, reciting that he was the assignee 7 
of the permit from ‘Bordages, agreed that he would apply for an 
| exchange lease, and would hold it in trust for Williams, Anderson, 
‘and Hawkins. Cox further stated in the declaration that he claimed 
no interest in the lease but. would hold it as escrow agent for the 
~ three and would yransrer to them all of his interest when called upon 
to doso. — | 

Two months nee on December 14, 1943, Cox filed an affidavit. 
referring to Hawking’ application, He contended: that since the 

original “lease was issued in his name, he had the prior right to file 
for a lease and to have the lease issued in his name to be administered — 
under the trust agreement. He asserted that Hawkins’ action should 
be.construed as that of his (Cox’s) agent or as being on his behalf, 
_and he requested the issuance of a lease in his name only. — 

In this state of affairs, the 5-year term of Cox’s lease expired on _ 
December 31, 1943. The following day, Wilma E. Donohue filed — 
her application for a noncompetitive lease on all the land included 
in Cox’s lease, some 1,189.46 acres in all. | 

On October: 26, 1944, the Commissioner declared that in applying | 
for and obtaining a lease under the circumstances disclosed, Cox 
: violated the provisions of the Mineral Leasing Act (41 ‘Stat: 437, 
as amended; 30 U. S. C. sec. 181 e¢ seg.), which clearly contemplate — 
that the identity, citizenship, and holdings of all persons having any. 

Interest in an oil and gas lease should be disclosed. The Commis-_ 
sioner said that while it was not apparent that the plan followed 
Was adopted. to circumvent the law by. permitting excessive hold- 

_ings, it was a clear violation of the law in that nothing i in the record 


-_ showed that the beneficiaries of the trust were qualified either as to. 


| citizenship or as.to holdings. Cox and the “real owners of the right 
to a lease” were allowed, however, 30 days to furnish copies -of all 
assignments by the beneficiaries of their interest and affidavits of | 


_ eitizenship and holdings. In response to this decision, various papers 


were filed by Hawkins, Cox, and Williams, including affidavits as to 
citizenship and assignments of the interests of the various parties. 
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“Then, on cPebeuary 1%, 1945, Donohue filed a paoieee. against the is-.. 


‘suance of a lease pursuant to Hawkins’ application. The protest — | 


-was based on the grounds (1) that Hawkins could not file an appli- 
cation since he was not the record titleholder of the old lease; (2) 
that in the absence of a valid preference-r ight application, the old 
lease expired on December 31, 1943, and thé leased lands became sub- 
ject to application by others: By na Donohue’s application, being — 
first in time, gave her a preference right over others; and (4) that 
| ‘the old lease was obtained under circumstances amounting to fraud 
in that the trust relationship between Cox and Hawkins and the others 
was not disclosed, and that therefore any equities that Hawkins and 
the other beneficiaries had to a preference-right lease were vitiated. 
‘In connection with the last point, Donohue said that the only reason 
- given for having Cox act as “dummy” lessee appeared in an affidavit _ 
executed on November 29, 1944, by Anderson and filed by Hawkins 
in response to the Commissioner’ S decision. of October 26. Anderson 
said in his affidavit : | bas : 

At the time the lease ~ issued 1 to Mr. A. L, Cox of El Paso County, Texas, 
~ he had no interest in same but was acting as a Trustee for the three of us. Mr. 
~ Cox had a fixed address in Hil Paso, Texas, and it was convenient to have him 
to act for the three of us and the plan was adopted merely as a matter of — 


convenience and with no intention to cir cumyent any ue or regulation of the | 
Department of Interior. | 


Donohue urged that there was no ‘gait reason for employing : a de- 
vice of this kind. 


In answer to the first eround of protest, Hawkins argued that even ~ 


if he could not file an application, Cox had filed one by his affidavit 
of December 14, 1943. As for the charge of concealment, he pointed 
to three facts in refutation: First, the trust agreement had been re- 
corded in Lea County, New Mexico; second, in a letter of September 
_ “[2, 1940, to the Department asking for relief from rentals on the — 
— lease, Hawkins stated that the lease “was issued to Mr. A. L. e , 
- who neied for himself and his associates, of whom the writer is one” 


third, in applying on May 27, 1939, for approval of an a 


to them of lease, Las Cruces 032127, both Williams and Hawkins. 


filed affidavits of siamo and holdings in which mney claimed — 
an interest in— 


Las Cruces Serial 030677; C. P. Bordages, assignee tren Be W. Cooper, as- 
_signor, reassigned by Bordages to A. L. Cox, Trustee for— : 
Victor Anderson, El Paso, Texas, 674 acres. 
N.S. Williams, Bl Paso, Texas, 674 acres. 
Je N. Hawkins, Hil Paso, Texas, 674 acres. 


These afidavits were filed less than 2 months ieee exscation of the 


trust declaration and over 4 months, .prior to issuance of the ee | 
to Cox, : , - | 
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ein a consideration of hed facts, the Commissioner, by decision. 
of April 15, 1946, dismissed Donohue’s protest and transmitted lease 
forms to be executed by Cox, as trustee for Anderson, Williams, and 
Hawkins. Hawkins’ applicston wae rejected so far as it asked for 
the issuance of a lease to him, but it was considered as supplemental 
to Cox’s informal application: The Commissioner based his decision - 
upon the*fact that the showings filed by the parties made it apparent 
that there had been in fact no violation of the law with respect to 


_ eitizenship or acreage holdings and that there had been no willful 


intent to violate the law. He relied principally upon the affidavit 
- of Anderson as to the reason for using the trtist device, and the affi- 
davits of Williams and Hawkins and “the September 12, 1940, letter 
of Hawkins as evidencing absence of intent. to conceal. the trust 
arrangement. ° 

From this decision, Donohue has sepeaien. ‘Her only new ground 
of appeal is an attack upon Anderson’s affidavit. She asserts that 
Anderson’s statement that the trust. arrangement was entered into 
with Cox only because the Jatter had a fixed address in El Paso was 
false, because. Anderson himself had an address in E] Paso from 1921 © 
to 1944, inclusive. This fact, Donohue claims, shows that fraud had . 
been practiced on the Department. ; 

The Department cannot condone the use. of ee trust ies for ob- 
taining leases without a full prior disclosure of all parties having a 
beneficial interest in the leases and a prior showing as to their quali-. 
fications to hold such interests. It is much too easy a method for 
circumventing the requirements of the mineral leasing law. For 
that reason, the Department cannot look with sympathy upon the 
_ claims of Hawkins and his associates. They were not strangers to 

the business of oil and gas leasing on public. lands—witness Hawkins’ 
and Williams’ affidavits of May of, 1939, showing that Hawkins and 
Cox had an interest in three other Teages and Williaa an interest in. 


7 five other leases—and_ they should reasonably have known that a 


disclosure of interests was required. See the discussion of other 
dealings in another Federal lease by Williams and. Hawkins in Anme 
L. Hilt. N.S. Williams et al., 59 I. D. 370 (1947). | | 

However, since the Gomimnissicnet has found, and the record sup- 
ports his finding, that Anderson, Williams, and Hawkins were quali- 
fied to hold interests in the Cox lease both as to citizenship and as to 


“4 acreage holdings, and that. the failure to make a disclosure was ap-. 


parently not due to a willful intent to violate the law, the Depart- 
ment does not believe that there is a sufficiént basis for now canceling 
the lease which has long since expired. Nor, in the absence of stich 
cancellation and in view of the fact that disclosure was made prior 
_ to the termination date of the old lease, does the Department feel that 
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a denial of a oe right lease would be justified simply as 


punishment for. the past. dereliction of the parties: Assuming the 
truth of Donohue’s allegation as to the fact of Anderson’s residence 
in El Paso, it does not necessarily lead to the conclusion that the 
parties had a fraudulent intent in entering into the trust arrangement. 

If such was the intent, it is scarcely likely that ‘less than 6 weeks 
later and over 4 months before the issuance of the lease to Cox, Wil- 
liams and Hawkins would have disclosed the existence of the trust, | 
even. though such disclosure was in a collateral matter. 

Donohue’s rights to a lease depend solely upon whether or not the 
preference-right application | is allowed. She has no. other equities 
or rights on her own behalf. | : a 

The Commissioner’s decision 1 is affirmed. 


| = 7 rere L. CHAPMAN, 
| | Onder Secretary. 


, CARL F. REYNOLDS 
 A-24412 _— Decided April 4, 1947 


Homestead Entry —World War I Veterans—Residence ‘Requirement— 
Issuance of Patent to Homestead Settler. 


Under the act. of February 25, 1919 (40 Stat. 1161; 43 U. S. C. sec. 272a), the 
time of military service during World War I is deducted from the time 
“otherwise required to perfect title, but residence of. at least 7 months during 
a particular year (i. e., a consecutive period of 12 months) must be enone 
before patent can issue. 


Homestead Entry—Disabled World War I Veterans—Residence Require- 
ment, 


A World War I veteran cannot claim the benefits of the act of August 27, 1985 
(49 Stat. 909; 48 U. 8. C. sec. 256b), if he incurred his disability after the 
life of his homestead: entry had terminated. 


peo eaires Entry—Soldiers’ and Sailors’ Civil Relief Act of 1940— 
. Homestead Entries Previously Canceled. 


The benefits of the Soldiers’ and Sailors’ Civil Relief Act of 1940 (54 Stat. ; 
| 1178, 1187; 50 U. S. C., App., sec. 561)—the nonforfeiture clause (section 
501); the provision granting credit towards residence (section 502); and 


the provision permitting final proof without further residence. (section 503 | 
(2))—are not available to a person whose entry was canceled prior to the ek = 


_ enactment. of the Soldiers’ and Sailors’ Relief Act of October 17, 1940. 
Homestead Entry—Reinstatement—Equitable Adjudication. _ 


Reinstatement of an entry is not granted in a:ease in which an entryman is 


not helped by the veter ans’ legislation and does not deri ive any support from < 


the general statute concerning equitable adjudication | (act of September 20, _ 
1922, 42 Stat. 857: 43 U. 8. C. sec. 1161), for the reason that the life of an 
entry, which i is fixed by at may not be e- extended. “ 
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APPEAL FROM THE GENERAL LAND OFFICE? | 


Carl F, Reynolds has appealed from a decision of the General Land 
Office which rejected his application for reinstatement of a stock- 
raising homestead entry. 

On July 18, 1929, Reynolds was aiGwed a sieceagisine homestead. 
entry under the aet of December 29, 1916 (89 Stat. 862; 43 U. S. C. sec. 
291), for the W14, SW14ZNE, W,SEY, sec. 18, SEIZNEWY, SEY, 
sec. 14, T. 12 N., R. 10 W., M. D. M., California, a total of. 640 acres. 
The entry was cael on November 13, 1935, because of the entry- 
man’s failure to submit final proof ‘within the statutory life of the 
entry. On November 14, 1945, Reynolds filed an affidavit requesting 
- reinstatement of the entry. He stated that “At the time of allowance © 
affiant spent 3.months on the land, after which he was absent to the - 
first part of June 19380, then rohirned and was on the land 8 months; 
that in the fall of 19381 he was again -on the land for 3 months.” He _ 
served in the Navy during all this time and claims that that was the 
reason why he was unable to remain on the land for any longer period 
- each year; that he was sent overseas in 1931 and did not return to the 
United States before 1983, during which year he spent 60 days on the | 
Jand; that he was then again ordered to sea and did not return until ' 
1935 when he became physically disabled and was retired. He further 
contended that, in 1936 he spent 8 months on the land but because of | 
bad health could not make any improvements; that he was physically 
disabled during the following years but was called into military serv- | 
ice for limited duty in February 1942, and was again released because 
of physical disability in June 1945. He requested 1 year’s extension 
of time within which to reestablish his residence, build a habitable ° 


house, complete the required stock-raising improvements, and place 


stock on the land. 
The Land Office rejected the application for reinstatement for the 

_ reason that the entryman was required to show actual residence on the 
entry for at least’? months during one year, and that his allegations 
therefore do not justify reinstatement of the entry. The decision re- | 
ferred to the fact that after cancellation of the entry the land became 
subject to the general withdrawal order of November 26, 1934 (Ex- 
ecutive Order No. 6910), and therefore pursuant to section 7 of the 
‘Taylor Grazing Act, as amended (48 Stat. 1272, as amended; 43 U.S. 
C. sec. 315f), is now subject to homestead entry only if the Seorctaty 
_ of the Interior should classify and open it to such entry; and even then 

“homestead entries shall not be allowed for tracts exceeding three | 

hundred and twenty acres in area.” : 





- 1@Bffective J sis 16, 1946, the General Land Office and the Grazing Sandee: were abolished 
and their functions were transferred to the Bureau of Land ilies dala by mooreanigation spar 
Plan No. 3 of 1946 (11 F. is 7875, 7876; 7776). 
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On appeal Reynolds: urges that he was opus disabled Bates 
‘June 3, 1935, and February 18, 1942, and that by reason of his many 


years of service in the armed forces, including service in World War seg 4 


II, he should be granted a reinstatement of his entry. | 
Official information. ‘secured from the Navy Department sustains 
| appellant’s allegations concerning his service in the naval forces and 


i discloses that he was on active duty from June 20, 1917, to September 


12, 1919; from June 29,,1920, to June 28, 1922; from J uly 21, 1924, — 
to June 30, 1985; and from February 18, 1942, to August 18, 1945, a 
Accordingly, appellant i is entitled to all the Bananite conferred by the 


act of February 25, 1919 (40° Stat. 1161; 43 U.S. C. see. 72a), upon - 
World War L veterans. That act made legislation previously enacted 
_ for the benefit of veterans of earlier wars (43 U..S. C.'secs. 271, 272) | 


applicable to World War I veterans, and the time of Reynolds’ service 
in the Navy during World War T is deducted from the time otherwise 
required to perfect: title. However, the statute expressly provides 
that “no patent shall issue to any homestead settler who has not 
resided upon, improved, and cultivated his homestead for a: period of 
at least one year after he shall have commenced his improvements.” 
[Italics supplied.]. 48 U.S. C. sec. 272; see, also, 43 Code of Federal 
Regulations 181.2. Reynolds has claimed certain residence on the 
land between 1929 and 1931, and in 1983, i. e. , during the 5-year. life 
of his entry. Cf. Revised Statutes sec, 9991s 43. U.S.C. sec. 164543 
CFR 168.1. But residence of at least 7 months during one particular | 
year (i. e., a consecutive period of 12 months) must be shown in order 
to permit credit for a year of residence. See act of August 22, 1914 — 
. (38 Stat..704; 43. U.S. C. sec. 231) ; 43 CFR 166.38. . According to 

his own affidavit, ‘Reynolds’ residence on the land, during any of the 
years of the entry, did not amount to a period of 7 months. His claim 
of residence is largest with respect to the first. year of the entry, July 
-19929-—J uly 1930. But even for that period it does not excéed 5 months. — 
Reynolds has alleged that he was disabled in 1935 -and retired for | 
that reason. But that fact does not here authorize the Department — 


to dispense with the requirement of at least 1 year’s residence. ‘The 


act of August 27, 1935. (49 Stat. 909; 43 U. OF C. sec. oe eee | 


. that a World War I veteran— 


* * * who was honorably discharged from such service, whose entry was 
made prior to January 1, 1935, and who becatuse of physical or mental disabilities | 
. has been or may hereafter become. unable to perform the prescribed residential 
and improvement and other. requirements may make proof without further resi- 
dence, improvement, or cultivation * * ' [Italics supplied.] - 


The act is not here applicable. For,i in any event, Reynolds’ inability es 
to comply with the residence requirement before the termination of his | 


entry’s life in 1934, could not have been due to any deability which he 


may have incurred in 7936. 
- 989340-—52——35 
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‘Remolde appeal disc fails to find apart in any 6 the ferme 
enacted for the benefit of World War II veterans. He qualifies under 
that legislation, but none of the provisions afford him any relief in ae | 
case. 
—. . Section 501 of the Soldiers’ and Sailors’ Civil Relief re of | 1940 

(54 Stat. 1178, 1187; 50 U.S. C., App., sec. 561) provides that no-right 

to: any public land initiated or acquired by any person prior to enter- - 
ing military service “shall during the period of such.service be for- — 
feited or prejudiced by reason of his absence’from the land.” Under 
section 101 (2), however, a “period of military service,” within the 
meaning of the act, can never antedate the date of enactment of the | 
act, October 17, 1940. The life of Reynolds’ entry terminated in 1934, 
and it was melds in 19385. His right of entry was, therefore, not 
“forfeited or prejudiced” during any period of military service, within | 
the meaning of the Soldiers’ and Sailors’ Relief Act of 1940.2 Simi- 
larly, section 502 of that act (50 U.S. C., App., sec. 562) is inappli- 

; cable. That section reads, in part, as follows: | 

If any person whose. application for. a homestead entry. has been allowed = 
after such entry * * * enters military service, * * the Department 
of the Interior shall construe his military service to be eee to residence 
and cultivation upon the tract entered * “ for the nerve ss such service. 
= * * [Italics supplied.] . | 
‘Reynolds’ entry was no longer 3 in existence at the time his period of 
military service,” within the meaning of the Soldiers’ and Sailors’ 
Relief Act, began. Therefore, credit for any such period could never 
result in compliance with the residence requirements.? Because of 
the previous termination of the entry, section 503 (2) likewise fails. 
to. protect Reynolds. According to that provision, a. veteran “may 
make final proof” without further residence if because of physical 
incapacities due to the service he has been unable to “return” to the — | 
land. But that provision applies only to persons whose homestead’ 
entries were in effect when they entered 1 mulitary service on or after 
October 17, 1940. 3 

‘While the Department may ner reinstatements 3 in. proper cases — 
(48 CFR 105.2), the present facts do not authorize reinstatement of 
the canceled entry. As shown, the legislation enacted for the benefit 
of veterans does not help the appellant. Nor-does he derive any sup- 
port from the general statute concerning santenle adjudication (act. 


2 The similay: provision of section 501 of the Soldiers’ and Sailors’ Civil Relief Act ot 


1918 (40 Stat, 440, 448; 50 U. S. €., App., see. 152), which: protected the rights of the 


- military personnel: of World War I against forfeiture, likewise does not apply. - It related 
only to rights to public lands initiated or acquired prior to entering military. service in 
- World War I. Reynolds’ entry was made only in: 1929. . 

It may be noted that section 502 of the act,. like the provision for veterans of World 
War I, supra, provides specifically that ‘No patent shall issue to any such person who has 
not resided upon, dar and cultivated his homestead for a pero of at least one year.” . 


48] -- *—s—sUNITED STATES Vv. COOKE A489 — 
_ Pa Aprit 8, 1947 | | — “a @ | 
of Sepianven 20, 1922, 42 Stat. 857: 48 U. Ss. C. sec. 1161). Reo 
ing to the regulations issued cmmdet that statute. (43 CFR 107. 2), | 
equitable adjudication is permitted in the case of entries in which the 
law has been substantially complied with, but ‘ ‘sufficient proof not 
~ submitted, or full compan with law not effected within the period 
authorized by law.” Under this provision,.the time to make proof 
may be extended as equity. and: justice, require. However, the life 
of an entry, 5 years, which is fixed by statute, may not be extended. 
Albert L. Taylor, A, 23977, July 5, 1945 (unreported). | | 
The decision of the General Land Oifice is affirmed. | 


Oscar L. CrarMan, 
Under Secretary. 
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Homestead. Rie Doane! Residence, | 


_ The homestead law requires an entryman i in good faith to éatabliah. his . 
home on the entry but does not require that his wife and family reside on 
the entry with him or prohibit him from maintaining a second residence _ 
off the entry where his wife and family live. However, where an entry- 
man lives alone upon his entry and his family resides elsewhere, a rebut- 
table presumption is raised that the entryman has not in good faith estab- 
lished his residence upon the entry. : 
Where the evidence shows that an entryman resided on nis eatiy daa the: 
week and went to town only on.week ends to operate his barber shop and 
ES to visit his family which resided in town, that in 2 years he tilled half 
of the cultivable land in his entry, that hhe made progressive improvements 
on his entry, including: the pbuilding. of a: habitable house at the time when 
he submnitted final proof, and that.he later sold his business to concentrate 
upon his entry, the pr esumption that he did not establish a residence upon 7 
the entry in good faith because he maintained a ‘second residence off the’ 
‘ entry i is ae . 7 


~ APPEAL FROM: THE GENERAL LAND OFFICE* | 


; Victor H. Cooke, a. veteran of World War I, formerly of Nampa, : 
Idaho, now of Homedale i in that State, has appealed from a decision 
of April 21, 1945, by the Commissioner of the General Land Office, 
which eee Cooke? s final proof and canceled his entry on the 
ground that Cooke had failed to comply with the Three-Year Home- 
stead Law of June 6, 1912 (37 Stat. 123; 48 U. S. C. secs. 164, 169). 
On the basis of an infu vorable field investigation and report, mavens 
| proceedings ay been instituted. against the nOULY the changes b being— 


1By Reorganization Plan No. 3 of 1946 rani F. R. 7875, 7876: T7716), the Gareral Land 
Office and the Grazing Service were abolished and their’ fenctions were transferred to. the 
. ‘Bureau of Land Management, the change becoming effective on. faded 16,1946. 


~ 
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ak, That claimant did not establish a residence on nthe land, as alleged | 
in his final proof; 


oe That he did not maintain saarienes thereon i in Pas manner and = 


| for the period stated in the proof and required by law;and 
_ 8. That he did not have a habitable house ¢ on the land at thet time of Y. 
offering final proof. — | | 
. On the basis of the evidence. given at re contest ree the - 
register had recommended dismissal of the charges, but the Commis- 7 
sioner of the General Land Office reversed the register’s decision, re- — 
jected the final proof and canceled the entry. Upon. appeal, Cooke 


contends that he had complied with-all the requirements of the law - 


and that the’ Commissioner’s decision is neither supported by the 
evidence nor correct in law. He asks that the. decision be oversee 
and patent issued. | | 
‘The laws controlling in Cooke’s case are. ‘section 2090, Revised - 
Statutes;? the Borah Three-Year Homestead Act of June 6, 1912 
(87 Stat. 128; 43 U.S. C. secs, 164, 169), amending sections 2991 and — 
2297, Revised Statutes; and the act of February 25, 1919 (40 Stat. 
1161; 43 U.S. C. sec. 272a; 43 CFR 181.1, 181.2), extending to veter- 
ans of World War rT certain residence credits in consideration of their = 
| tnilitary service. | _ 
Section 2290, Revised seis, denis: very peicaiaela with cts 
good faith and intention of the homestead applicant. dt requires of 
him an affidavit that he is the head of a family. or over 21 years of 
age; that he is making his application honestly and in good faith for 
_ the purpose: of actual settlement and cultivation and not for the 
benefit. of any other. person ; that he is not acting for or in collusion” 
with others in order to give them the benefit of the entry or of any 
_ timber thereon; that he neither has made nor will make any agree- 
- ment whereby the title which he may acquire from the Government 
shall inure to anyone other than himself; and that he is not applying 
to enter the land for purposes of speculation but in Bee faith to 
obtain a home for himself. | 
_ Section 2291, Revised Statutes, as senentiod by the Borah Tiss Y oak 7 


Homestead Act, deals with residence, absences, improvements,:and © — 


_ cultivation, this last not in issue in this « case. The relevant portions of 
section 2291 are as follows: - 7 : 
Src. 2291. No certificate *, * *- shall be given or patent issued therefor 

until the expiration of three: years from the date of such entry; and if at. the 

expiration of such time, or at any time within two years thereafter, the’ person 
making-‘such entry * * * proves by himself and by two credible witnesses. 
that he * * * have a habitable house upon the land and have actually | 


resided upon and cultivated es same for the term of three years succeeding the 


| 243 U. S. C. sec. 162. 
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time of jiling the awaavit, and. mines affidavit that no part of such. land has : 


been alienated, except as provided in section twenty-two. hundred and eighty- 


eight, and that he. * * * will bear true pleat to the Government of the . 
United States, then in such case he, * * * if at that time citizens of the 
- United States, shall be entitled to. a patent, as in. other cases provided by law: 


Provided, That upon filing in the local land office notice of the beginning of , 


guch absence, the entryman shall be entitled to a eontinuocus leave of absence. 
~ from the land for a period not exceeding five months* in each year after estab- 
- lishing residence, and upon the termination of such absence the entryman shall. 
file a notice: of such termination in the local land office * * *. [Italics 
supplied. | - 7 


Section 9297, as aera 4 is as follows: 


Src. 2297, If, at any time after the filing of the affidavit as equa in section 
twenty-two hundred and ninety and before the expiration of the three years | 
mentioned in section twenty-two hundred and ninety-one, it is proved, after 
due notice to the séttler, to the satisfaction of the register of the land office that 
the person having filed such affidavit has failed. to establish residence within — 
six months after the date of entry, or abandoned the land for more than six | 
months at any time, then and in that event the land; so entered shall revert to 
the Government: Provided, That the three years’ period of residence herein fixed 
shall date from the time of establishing actual permanent. residence upon the 
land: And provided further, That where there may be climatic reasons, sickness, 
or other unavoidable cause, the Commissioner of the General Land Office may, 
in his discretion, allow the settler twelve months from the date of filing in which: 
to commence his residence on said land under such rules and regulations as 
he may prescribe. 

The act. of Pebruaiy’’ 25, 1919, swpra, although providing » that no 

patent shall issue to any Pomestondee who shall not have resided upon, 
improved, and cultivated his homestead for a period of at least 1 year 
after he shall have commenced his improvements, also provides that — 
from the remaining 2 years of residence required to perfect title an 
honorably discharged veteran of World War I may deduct not ex- 
ceeding 2 years of hismilitary service. 
- The record in this case shows essential facts as follows: Subj ect to 
section 2289, Revised Statutes, and the Reclamation Act of June 17, 
1902 (32 Stat. 888; 43 U.S. C. sec. 416), Cooke, on. May 5, 1938, made 
reclamation omiestead entry (Blackfoot 052878) of i07. 50 acres 
known as Farm Unit C in: the Gem irrigation district of Idaho. This 
land is otherwise described as follows: Ct 4 N. , R. 6 Ww. iB. M. , Idaho, 
sec. 26, lots 3-and 4, EYSWi4. 

In ‘the summer of 1938, Cooke devoted nimeclt to siaday the aa 
but upon making a satisfactory showing under. the second proviso — 
of section 2297, Revised Statutes, supra, obtained an extension to May — 
5, 1939, of = time within which to establish residence. _ Thereafter, 





_ 2 This absence may be taken in two periods under the act of August 22, ‘1914, (38 Stat. fs 
7043; 43 U: S&S. C. sec. 281), and upon Proper showing may. be paeuded: anger the act of 
February 25, 1919 {40 Stat. as 43 U. &. C. sec. ay 


492 -~ DECISIONS OF THE DEPARTMENT OF THE INTERIOR [59 1.D. 


according to his final proof, Cooke established residence on the entry © 
on April. 10, 1939, on that date moving into a tent on the land. This 
he appears to have occupied until in 1940 he constructed a.one-room. 
_ house, 14’ by ‘16’, with two*windows, a-door, a floor, and’a shingled 
roof. This building was later: used.a as a cook house and still later as 
a granary. | 
On the basis of the date of veer 5, 1938, as the beginning of the 
statutory life of this entry, Cooke had a period of 5 years, or until 
May 5, 1943, within which to meet the homestead requirements. He 
was privileped. however, to offer final proof at any time within that 
period when he should be able to show the necessary residence, cultiva- 
tien, and improvements. This Cooke was able to do at a compara- 
tively early date by reason of his service inthe Army from October 
2, 1917, to March 26, 1919,.a period of 17 months and 24-days. Of the 
reqilived residence of 36 months: 12 months in each of 3 years, 1 year g 
residence was obligatory on Cooke under the statutory provisions 
_ above described. Of this, residence had to be actual for 7 months and 
might be constructive for as muchas 5. Of the remaining 24 months, 
Cooke was entitled to a service credit. of 17 months and 24 days. De- 
duction of this credit from 24 months left a residence.of only 6 months 
and 6 days still to be performed. This residence had to be actual for 
_ only 1 month and 6 days, since the law permits‘5 months of construc- 
tive residence. Under these rules, therefore, it was necessary for 
Cooke to show actual residence of only 8 months and 6 days, 7 months 
in one year and 1 month and 6 daysinasecond year. It-was, therefore, 
possible for Cooke to offer his final proof considerably in advance of 
_ the expiration of the 5-year period on May 5, 1948. | 
In point of fact, Cooke, on. June 21, 1941, gave notice of. his in- 
tention to make final 3-year proof on August 5, 1941, and on that date 
' did file his proof. He completed his Gosuiniony on August 14, 1941. 
In this he set forth his military service residence credit of 1 year, 5 
months and 24 days, and an actual residence of 14 months, or 5 
months and 24 days in excess of the 8 months and 6 days mentioned 
above as required in his case. The residence dates given were as 
follows: : i | 
Actual. residence on the land Absent from the land | 
1939, April 10 te November 10, 7 months; November 11, 19389, to March. 11, 1940, 
1940, March 11 to October 25, 7 months.| ._4 months; — 
. . October 26, 1940, to August 5, 1941. 
Cocke further stated that this residence was maintained by “my- 
self” and that his absences were “for business and during winter, for 
purpose of earning money to improve and reclaim the land.” ‘Cooke 
also stated that in 1940-he had on:the-land a four-room frame house — 
with bath, wore about $500. He also pete as one: of his improve- | 
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ments in.1940 a frame building 14’ by 16’, worth about 97 5. This he 
called a “Barn now used for cook house.” As to farming, he said that 
| of 52 cultivable and irrigable acres he had cultivated and irrigated 28 | 
acres, harvesting fair crops. in 1940, and having fair prospects for 
1941. Crops mentioned for 1940 were barley, 60 bushels from 6 acres; 
99 sacks of wheat, 90 pounds each, from 9 acres; 6 tons of clover hay 


from.5 acres; 4 tons of oat hay from 4 acres; 10 bushels of corn and _ : 


considerable fodder from 214 acres; ; pasture of 214 acres; 1941 crops | 
not yet harvested were radish seed. fon 5 acres; alfalfa hay from 6 |. 
acres ; barley from 9 acres; wheat from 4 acres ; ; potatoes From 2 aCTeS; 

pasture on 2 acres. 7 

Action on the proof | seems to have been deferred pondiae field 
; examination, as requested by the special agent. In April 1942 field - 
investigation was made, and in September 1942 a report recommended 
adverse proceedings‘on‘the charges above stated, namely, that neither. 
the establishment nor the maintenance of, residence was as stated in 
the final proof and that there was no habitable house on the land 
when proof was offered. In July 1943; the General Land Office 
directed adverse proceedings, and on March 8, 1944, a hearing was 
held before the clerk of the District Court of the. Seventh J udicial 
District of the State at Caldwell, Idaho. On the basis of the testi- 
mony offered the register recommended dismissal of the charges, but 
the Commissioner held the charges sustained. 

As to the establishment of residence, the Commissioner eaniaal out 
that this must be the act of the entryman. himself, but said that he — 
found nothing in the contest record. concerning any single date of 
initiation of residence or of the beginning of any absence from the land 
except what Cooke himself had read from his final proof, namely, that 
he went on the land on Aprif 10, 1939, and eee there until Novem- 
“ber 10, 1939 (Tr. p. 38). 
As to whether Cooke “maintained” residence as re by the 
_ law and as alleged in the Hnal proof, the one ene had the fol- : 

lowing to say: | pe 


* © % ‘The absence of the wife and family from the ibmextend when the 


‘entryman is on it does not necessarily vitiate the entry. It is not. ipso facto a _? 


fatal defect of residence but it may be a circumstance calculated to throw doubt 
upon the good faith of the entryman’ s claim that the homestead is his actual 
home, 
| rd ey rr eS 
It is established by the testimony however that the entryman’s family never 
at any time lived on the land. They always lived in the home at Nampa where © 
Cooke went on week ends to conduct his barber shop business.. a 
Residence by an entryman alone is not sufficient. The entry must be the 
home of the family too, albeit reasonable absences therefrom might be allow- — 
oe for the eos of the children and the making of a living. . ai a matter . 
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of fact there is no evidence that Cooke ever established actual residence on | 
the land at any time. He said at the hearing on March 18, 1944, that he had | 
sold the barber shop in July 1942 and lived on the entry in 1942 and 1943 
although the family was living right along in N: ampa and it appears that he was 
Not separated from his family. The fact is that Cooke lived in. Nampa with 
his family and conducted his business there and went out to the entry at divers — 
times. The testimony is meager as to the number of visits or the termination 
or purpose thereof. The details of Cooke’ 's activities in connection with this 
_ entry are merely intimated by the bar est of and the most indefinite of con- 
é clusions and assertions. Si | ot ae 

* eee rr ae ro  # | 
The showing as. to residence, cultivation + and the | existence of a habitable 
.. house at the time of the final proof is not satisfactory. Accordingly, the reg- 
- ister’s decision is reversed and the entry canceled. * * * . 

The Department has examined the complete record i in this case with . 
particular care. This scrutiny leads it to conclude that on a number 
of points the Land Office decision has overlooked or undervalued the 
facts presented. | 

In the first place, as regards. Cooke? S. eoblahient of erat 
the decision says that the contest record contains no evidence con-— 
cerning the date of any single initiation of residence or absence 
except what Cooke himself read from his final proof, namely, that-he. 
went on the land on April 10, 1939, and stayed there until November 
10, 1989 (Tr. p. 88), and also states that, “As a matter of fact there is © 
no eae that Cooke ever established actual residence.on the land 
at any time.” ‘These statements, however, overlook the fact that 
Hobart M. Hughes, a. witness for the Government, testified (Tr. p. 3) 
that to the best of his knowledge Cooke had gone upon the land 
“about the 1st. of April, 1939.” Hughes thus repeated in March 1944 
the statement which he had made in August 1941 when acting as a_ 
witness for Cooke on final proof. Further, Arthur Fisher, a witness | 
for Cooke, testified upon questioning (Tr. p. 56) that April 10, 1939, 
would be pretty close to the time when Cooke first went upon the 
land, and also that Cooke left the claim. that. year “about when the 
water went out,” which would be “pretty close to November 10, 1989,” 
Other contest witnesses were Gerald E. Parker and Lila Seaquest 
for the United States, and Jack King for Cooke. Of these, Parker 
was not questioned as to when Cooke first went upon the land, but he 
and all the others, although not mentioning specific dates, testified to. 


seeing Cooke there “in the spring of 1939.” Further, all the witnesses 


except Fisher testified that in 1989 Cooke lived i in a tent on the land. _ 
It is also to be noted that Earl B. ‘Antrim, the second witness. oo 


4The question of cultivation was not in issue. ‘No ‘charge had been made that tt was | 


inadequate. 
5in his appeal, Cooke referred oe his establishment of residence but. did not discuss it, 
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- ron on Ghar ‘proof, was precise as to the time et Cooke estab- 
lished his residence, specifying April 10, 1939, as the date. | : 

_ In view therefore of the fairly speciGt testimony by Hughes, An- 

» ‘trim; and: Fisher, and the more general testimony of King, Parker, 

and Seaquest, the Department considers Cooke’s alleged establishment 

of residence on April 10, 1989, as sufficiently corroborated, quite apart 


-- from his own testimony. 


In the second place, as to whether Cooke had a habitable house on ‘s 
the land when he offered final proof in August 1941, all the hearing © 
witnesses testified that there were two “houses” on ie land at that 


‘time. The first was a small one-room structure, 14’ by 16’, which had 


_ been either built or begun in 1939, and which was livable in early 1940, 
being completely enclosed, fitted with windows and doors, and haeine 
a floor. This evidently was the structure mentioned in Cooke? s final 
proof as “Barn now used for cook house,” worth $75. In the field — 
+ agent’s report of April 1942, it was described as “One rough lumber 
shed or store house, 14’ by 16’, lumber floor and shingle roof—$85.00.” _ 
_At the time of the hearing in March 1944, it was being used as a gran- | 
ary and had acquired a lean-to for chickens. 
‘The second “house” was a sizable four- -room structure, worth be- — 


. tween $500 and $600. The excavation for this had been made in late. _ 
1939. In 1940, Cooke had put up the framework, and Arthur Fisher 


had helped Cooke shingle the house (Tr. p. 59). In 1941, the house . 
had its window and door frames but as yet no windows or. sore In | 
the field agent’s photographs taken on April 9, 1942, those sides of | 
the house which appeared showed windows - ae. of the several | 


frames, but no door. His pictures showed also a floor. All the hear- — . 


ing witnesses testified in 1944 that the windows and doors had been _ 
_ installed in 1942 and that the house was occupied by Cooke in 1942, . 


1948, 1944. It would seem, therefore, that it had been subatentially a = 


completed before the hearing and therefore well before expiration of 


oe the statutory life of the entry on May 5, 1948, although not on August 


5, 1941, when proof was offered. 
The featiniony of the hearing witnesses also bore on the habitability 


of these structures. . All testified that in 1941 the small househadbeen 


| occupied by a Mr. Deal, who with Cooke’s assistance had farmed the . 


entry that year. They said that Deal, his wife, and five children had | 


all lived in the one-room. house caeae the winter but that in the sum- 
mer months they had had their sleeping quarters in the big house. 


~ Cooke testified that the Deals had moved to the entry in the fall of 


. 1940 and had farmed it until the fall of 1941, all seven members of the 
family occupying the small house during the winter of ee but 
Sleeping in the big house 1 in the summer of 1941. 
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Its seems ene thapedinins ae iene at the seat of final proof 
in August 1941 the large house had not been completed and was then 
being used only for summertime sleeping, there was nevertheless a 
habitable house on the entry, a house which, although r ough and small, 
was even then serving as the habitation of a. family “of seven and had so | 
served for almost a full year... The Department accordingly does not 
- agree with the Land Office decision when, although noting some of the. 

facts above recited, it nevertheless concludes that there was not. a 


habitable house on the land i in August 1941 at the time of. the final _ 


proof. 
Nor does the isa, samene consider it i nica nt that ie was “a, 
- complete absence of any testimony as to furniture, bedding, cooking 
utensils, or food in the final proof and contest records.” In view of 
-all the testimony given concerning Cooke’s residence on the entry, 
first in 1989 and 1940, and second in 1942, 1948, and 1944, it is plain 
- that in all those years Cooke must have had on the entry the household | 
equipment and supplies which made such residence possible. As for 
the year 1941 when the Deals were occupying the entry, there is noth- 
ing in any of the testimony to show whetlier Cooke removed these 
goods or whether the household equipment used by the Deals belonged 
wholly to them or in part to Cooke. It seems as easy to assume that 
Cooke left for the use of the Deals what household equipment he had ° 
as to assume either that he took everything away or had nothing there | 
to take. In all the cir cumstances, the Department is unwilling to — 
make any of these assumptions and regards the matter as unimportant. — 
In the third place, as to whether residence was “maintained as 
required by law,” the decision said that Cooke’s family never at any 
time lived on the land but always lived in the home at V ainpa where 
Cooke went on week ends to conduct his barber-shop business. The 
decision thus implied that Cooke lived on the entry by himself, mak- 
ing week-end trips from the entry to Nampa, and it said in the next _ 
_ sentence that thé residence of an entryman alone was not enough, that 
the entry must be the home of the family too. However, the decision . 
then went on to say that there was no evidence that Cooke ever estab- 
lished residence on the land, and concluded, “The fact is that Cooke 
lived in Nampa, with his family and condueted his business there and 
went out to the entry at divers times.” ; 
This conclusion the Department finds at, variance with the esnone. 
Neither the. affidavits fromthe field nor the statements of witnesses 
at the hearing were to this effect. The testimony did not concern 
itself with trips “at divers times” from Nampa to the. entry but on 
the contrary with Cooke’s week-end trips from the entry to Nampa. 
It was admitted that Cooke’s wife and family resided in Nampa, but. 
as to Cooke himself four witnesses testified that Cooke lived on the 
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and and made w eek-end trips from the entr y to Ni ampa fit ly regu- a 


~‘Jarly. ‘These witnesses were all neighbors. “Mr. Hughes: and Mrs. 


‘Seaquest had homesteads cornering Cooke’s entry. Mrs, Seaquest’s. i 


house was only about 40 rods from Cooke’s. She could see his house 
~ plainly. Parker had to walk only one-eighth of a mile to see Cooke’s 
house. Fisher lived three- fourths of a. ‘mile: away on the road to 


Cooke’s. land. All four had seen Gooke’s car. going to town F riday ca 


nights or Saturday mornings and returning to the entry on oo 
nights or Monday mornings. 

Of these four persons, Hughes, Parker, and Mrs. Seaquese were — 
witnesses for the Government, and on April 9, 1942, had made affi- _ 
davits for the field examiner. Hughes had sand of Cooke, “he gen- 
erally went to Nampa and worked in his shop Saturday afternoon 
and evening and would come back to his homestead Sunday night 
or Monday morning.” At the hearing Hughes said that his state- 
ment had been correct (Tr. p. 18). | 

Parker in his affidavit: said, “When Cooke has = eons on the. 
homestead he was alone, and would spend Saturday and Sunday in- 


town.” At the hearing, he said that in 1939.and 1940 it was Cooke’s : 


general practice to ‘go to oe week ends but. not in 1942 and 1943 
(Tr: p: 28). | 
Mrs. Seaquest in her affidavit said, a aay ie ‘Victor Cooke. 
worked on. his place in 1939 but generally went back to town on Fri- 
day afternoon and stayed over Sunday.” At the hearing, she said 
‘Cooke. wasn’t on the entry: week ends. “He generally left Friday 
night and came back Monday morning.” She said this was true of 
1940, as well as of 1939. He was on the ee in 1940 but she couldn’t 
nes for how long (Tr. p. 30). 
_ Fisher, a hearing witness for Cooke, lived on ihe road to Cooke’s 
entry. He said he saw Cooke’s car go by sometimes Saturday morn- 


ings but’ mostly Friday evenings, that he didn’t always see the car. - | 


when it came back, and that it might have come Sunday nights or 
Monday mornings. He remembered one occasion when it had come 


on Sunday evening and Cooke had stopped at Fisher’s place at the top  - 


of the hill to get water for his radiator (Tr. pp. 56, 57). Fisher 
also testified that he had been on Cooke’s place in both 1989 and 1940 
and that to the best of his knowledge Cooke had come to the land 1 in 
the spring and stayed until the fall in both years (Tr. p. 57). | 

In the light of this record, the Department considers it established 
that in 1939 and 1940 Gacks did not live in Nampa with his family, 


a going out to the entry only “at divers times,” as concluded by the Com- 


- missioner, but instead resided on the entry alone, making fairly regu- 
lar week- and trips to. Nampa to work in his shop and visit his iamily. 
As to the ews OF Cooke’s residence 1 in 1939.and 1940, it is tobe 
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noted that on final proof Cools and his witness Antrim. stated that 


the residence was 7 months in each year, while his witness Hughes 


made it 7 months in 1939 and 714 months in 1940. Hearing testimony 
as to Cooke’s establishment of residence tends to confirm these state- 
ments as to 1939. Hughes testified that Cooke went on the land about | 
April 1, 1939°(Tr. p. 3). Fisher thought the date was April 10, and 
he further said that Cooke had left the claim “about when the water 
went out,” whieh would be pretty close to pune 10, 1939 (Tr. 

p. 56). 

As to 1940 also, hearing testimony tends: to confirin the specific 
statements of Cooke, Antrim, and Hughes on the final proof. None 
of the hearing witnesses gave specific dates as to. when Cooke returned 
to the entry in 1940, or when he left it. But all said that Cooke 
lived on the claim in 1940 and made his week-end trips as in 1939. 
Hughes thought Cooke came back in the spring and was there until 
sometime in the fall (Tr. p. 6). As final-proof witness, Hughes said, _ 
“I worked with him quite a bit during the season of 1940. His place © 
- corners with my homestead. ” Wisher testified that he had helped 
Cooke shingle his house in 1940 (Tr. p. 59). Parker testified that 
Cooke was back in 1940 (Tr. p.21). Mrs. Seaquest. noticed the week- 
end trips in 1940 as in 1939 (Tr. p. 30). Her 1942 affidavit said — 
Cooke did. not live on the entry after the fall of 1940. King, whose 
entry adjoined Cooke’s, said Cooke was on the entry in 1940 and might - 
‘have been there as long as 7 months (Tr. p.51). a 
Further sornoboracion of Cooke’s residence on the entry in 1940 j 1s 


~ to be found in Cooke’s construction work done in that year. It — 


- appears little likely that he could have accomplished the farming — 
and building shown by the record if he had lived in Nampa and paid 
only occasional visits to the entry, as suggested by the Commissioner. 
It is also to be noted that none of the witnesses even suggested that 
- Cooke’s residence was not of the requisite length. There seems little 
reason, therefore, to doubt the statements of Cooke, Antrim, and 
Huches that Cooke resided on the entry in 1940 as much as 7 mignthe: 
But even if there were reason to believe that the 1940 residence was 
shorter than 7 months, it is finally to be recalled that by ‘reason of his 
military service Cooke was not required to live 7 months on the entry 
in 1940, but only 1 month and 6 days. In view of the facts presented, 
the Department is convinced that: residence of the requisite length 
was fully performed in both years by Cooke alone. | | 
As to the residence of Cooke’s wife and family, the record amply 
supports the decision’s finding that they lived not on the land but “at 
Nampa where Cooke went on week ends to conduct his barber-shop . 
business.” In his final proof, Cooke stated that his residence on thé 


® See p: 495, supra. 
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| Jand 1 was maintained By himself. At the hearing he testified that ihe. 4 
family had not moved to the entry with him but had: remained in 


- ‘Nampa. Asked whether his wife had refused. to accompany him, — 
he said that she had desired the two children of school age to continue © 


in the Nampa schools and had not wished to leave them in Nampa 7 
alone (Tr. p. 39). He said that a school bus ran near his entry to 
a grade school in Homedale, and he believed that a few rooms there. : 
were set aside for a high school but that this high school was not 
. comparable with that in Nampa. At the time of the hearing, one a 
~ child had been graduated from high ee and the two others were 


- gtillin the Nampa schools. 


Cooke also testified that the notary ‘public before abit he gave his - 
final proof, and who was also a land attorney, had advised him that it 
~ was not essential that his family live on the entry and had shown 
_ him papers in which the Government “had passed other entrymen 
without the family living on the entry.” Cooke had not consulted 
_ the Land Office about this but. had relied on the advice of the lawyer- — 
notary that.the Government would not make one rule for one man and - 
a different one for another. Cooke testified that it had been his inten- 
tion to make a home out of this entry (Tr. p. 40). He still wished. 


aa to do so. He had gold his Nampa barber-shop business in July 1942 | 
in order ‘to “do justice to the homestead.” As to that business, Cooke _ 


testified that in 1939 and 1940 he had worked at the shop during week — 

ends and in the winter to earn money to improve and reclaim the land. , 

On the occasion of those trips he had visited his family. | 
In summary then as to the facts, the Department finds that residence 


was properly established ; that. there was a habitable house on the entry | 


at the offering of final proof; that Cooke’s wife and family never 
moved to the entry, continuing to reside in Nampa, but that entryman 
actually inhabited the entry by himself for the periods. required by 
the law, absenting himself at week ends to earn money in his Nampa. 
barber shop and-to visit his family. The sole question remaining 
_ therefore is one of law, namely, whether the residence demands of. _ 
the homestead law are satistted by the inhabitancy of the entry byt the... 
entryman alone in the circumstances described. : 
As appellant has pointed. out, neither the homestead. statutes nor 
the departmental regulations in terms demand that the actual resi- 
dence required by section 2291, Revised Statutes, swpra, be residence: — 
by the wife and family, as well. as by the entryman himself. Nor do. _ 
they otherwise défine the term. But it is to be recalled that even be- 
fore the original homestead act of 1862, in those years when it was the: 


_ general policy of the Government to use the public lands as a source. - _ 
of revenue, it was nevertheless the object of the Congress in the pre-- 


emption and other public-land statutes to promote settlement of the» 
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vountry_ by establishment | on the public domain of homes and the es 


-. families that. make them:.- 


It was to induce such settlements in distant parts of the country 
where Indian incursions, depredations, and massacres made life dan- 
gerous for scattered. pioneers that the Donation Acts’ were passed. — 
And in that connection it is not to be forgotten that the. Oregon Dona- 
tion Act put a premium upon settlement by families, for it gave to a 
married couple twice as much land as to a single man and to the wife 
in her own right.just as much as it gave to her husband. Nor is it 
to be overlooked that the original proposal to secure homesteads to 
actual settlers on the public domain, passed by the Congress but vetoed 
by President Buchanan on June 22, 1860, confined its benefits to . 
heads of families. Hence, although the’ ie as finally enacted on. 
May 20, 1862, was modified to extend the homestead right to single 
_ persons ‘of 91 years, it is. clear that the concept of the homestead entry 
as the seat and home of a family may be regarded as implicit in the 
object and spirit of the homestead law, whatever the status of the’ 
applicant, but especially when he is.a married man. It is, therefore, 
not surprising that the Land Department should have essayed in its ~ 
practice to take account of the spirit as well as the letter of the home- 
stead statutes, and should have thought of homestead: residence in . 

terms of the wifé and family, as well as of the entryman. — - 

- Sections 2290, 2291, and 2297, Revised Statutes, speak merely of an 
intention “to obtain a home for himself,” of “actually resided,” and 
“residence.”. The Secretary, being charged with the care and the dis- 
posal of the public lands and with execution of the statutes regarding — 
them,*® has discretion as to the rules which he will prescribe for de- 
termining what constitutes “a home for. himself,” “actually resided,” — 
and “residence.” He has looked for guidance to those general prin- | 
ciples of law which ordinarily govern questions of residence, in- 
habitancy, and domicile. For these questions, “although not in all 
respects precisely the same, they are nearly so, and depend upon much | 
the same evidence”’; 2° and 3 in American decisions the statutory term 
residence has generally been interpreted as meaning domicile. 

_. As for homestead residence, whether or not it can always be con- 
sidered. identical with domicile in the ‘purely t technical sense of that 


7The Florida Donation Act of August 4, 1842 (5 Stat.. 502} ), for the armed Poceumation and 
settlement ‘of. the ‘unsettled part of: ‘the ‘peninsula of east Florida ; the Oregon Territory : 
Donation Act of September 27, 1850 (9 Stat. 496); the Washington. Territory Donation 
Acts of March 2, 1853, and July 17, 1854 (10 Stat. ‘172, #05) 3; and ae New, Mexico 
Territory Donation Act of July 22, 1854 (10 Stat. 308). 
®The act of May 20, 1862 (12 Stat. 392), was approved by President Lincoln. 
9 Rey. Stat. secs. 453, 2478; 43 U.S. C. secs, 2, 1201. 
10 Shaw, Chief Justice, Suprenie Court of Massachusetts, in Thorndike v. City of Boston, 
1 Metealt 242, 245 (1840). 
1 See sec. 17, p. 30, “Handbook of the Confliet of Laws” (2a ed. ), by Herbert FP. Goodrich 
"West Publishing Co., 1938). . 
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word, ihe ewicn of homestead residence so sloaely? resembles ac- 
quisition of a domicile of choice that its establishment is determined 
under the samie rules as govern cases of technical domicile, with such 
modifications, however, as the terms of the homestead law necessitate 
and as the Secretary i in his discretion considers the spirit of the home- 
~ stead law to. require. Moreover, there is no question but that home- 
stead residence is in all points identical with a domicile of choice 
where the homestead applicant removes from the jurisdiction of one 


_. State of the Union to that of another, complies with the rules of. 
domicile, and fully observes the additional es of the home- = 


stead law. 

The basic principles « common. to. sstniees questions of aaa cil and 
homestead residence are set forth in the discussions of domicile in text- 
books on the conflict of laws. These all show that the term domicile, 
derived from domus, the Latin word for home, is intimately bound up 
with the concept “home” and a whole complex of related ideas.. In — 
the much-quoted, classic definition, which he adopted from the Roman . 

_ law, Mr. J ustice Story, writing in 1841, said: 
| _ By the term domicil, in its. ordinary acceptation, is meant the place where a 


, person. lives or has his home. In this. sense the place where a person has his: 
actual residence, inhabitancy, or commorancy, is sometimes called his domicil. 


In a, strict and legal sense that is properly the domicil of a person where he * 
_ has his true, fixed, permanent home and principal establishment, and to which, 


whenever he is absent, he has the intention of perurnune (animus r evertends). 7 
[Italies supplied. ] no vhlte 4: . : 
Mr. Story suggested, however, that: a more correct statement might | 
be that that place is properly the domicile ofa person— _ | 7 
gee * * in which his habitation is fixed without any oreseme intention 0 of re- 
| moving therefrom.” -[Italies supplied.] . 
Other writers use variant phraseology i in their dean Gon of doi 
-cile, but all agree that mere bodily. ‘presence in a new place does not 
by itself initiate a domicile of choice. The actual residence, or bodily: 
presence, must be accompanied by a certain intent if the place of new 
_ sojourn. or physical habitancy is to be converted into such a home as. . 
_ makes the basis of legal domicile. In other words, a domicile of choice 
can be established only by intent and by act, animo et facto. It is not — 
otherwise with homestead entry.. These same principles underlie the 
terms of the. homestead law. Under.sections 2290, 2291, and 2297, 
Revised Statutes, the homestead applicant is. required to swear that 
his. “purpose,” or intent, is “in good faith to obtain a home for him- 
self, and pestes making © sworn Se of that intent, he 1 is re- 





18 Joseph en “Commentaries on the Conflict of ‘Laws, as see. AA, Dp. 40 (8th . aa: }, by 
‘Melville M. Bigelow (Little, Brown, and Co., Poston, ey 
7 ae Cte, see. 43, p. 43. 
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omen to perform the act, analy to establish actual permanent 
residence upon the land within 6 months from the date of entry. 
The chief :rules implementing these common principles, here ~ 

phrased with particular reference to homestead rather than domicile, 7 
are as follows: First, there must be intent to make the desired public . 
_ lands the applicant’s home, or fixed abode. This intent is called the _ 

animus manendt, the intent to remain, and implicit i in it, of course, 


is the intent no longer to have a home at the former residence, or 


domicile; second, there must be actual bodily presence on the lands 
entered, this act. of inhabitancy of the entry being called the factum. 
Moreover, these two elements must coexist. The mere intent to acquire 
a, new cane on the desired lands, if unaccompanied by the factum of 
bodily removal to the entry and. bodily presence there, avails nothing ; 
nor does the fact of removal and presence if those acts be not animated 
by intent. - 

It felis that in the Scenes of an i intent to remain, no o inhabitancy 
of the new abode on the entry, no actual residence there, whether for 
‘8 years or for longer, is suflicient to create the homestead residence 
and home envisaged. by the homestead law any more than it would. - 
create a new domicile. Without the requisite intent, the dwelling 
place on the entry and the entryman’s actual residerice thersin do not 
constitute home and homestead residence, but only-the actual situs 
_ of the entryman; nor is homestead residence or home established any 
more than a change of domicile is effected, if despite removal to the 
new place there is an-intention to return to the former dwelling oes 
as the home. Exactly as acquisition of a new domicile involves “ 
present, definite, and honest purpose to give up the old and take : 
- the new place as the domicile,” * so establishment of homestead resi- 
dence and home involves a present, definite, and honest purpose to 
‘give up the old dwelling place as home and to take up the entry as 
home. Accordingly, when bodily presence on the entry is initiated. 
within the statutory period of 6 months and at the same time the 
requisite intent is. present, homestead residence is at once established, | 
Just as a new domicile at: once comes into being when bodily presence 
- in a new jurisdiction is ; found to coexist with an intent to have a eo 

abode there. | | : i 
‘The entryman’s intention to remain need: not ae an intention to re-, 

‘main there for the rest of his life. It is enough if the entryman, like 
the domiciliary in a new jurisdiction, have a definite and fixed inten- 


- tion to establish on the entry. his new fixed home and be without any 


present intention of removing therefrom to any other place as his ~ 
home. Nor are absences precluded if the entryman observe the re- 


“In re Newcomb’s Estate, 192-N: ¥. 238, 84.N..H. 950 (1908). 
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-. quirements rerteding theres An asta biched’ domicile eerie until 


the domiciliary decides to make a change of home and acts to effect. it. 
_ ‘It persists independently of absences of whatever duration or purpose. | 


To the homestead entryman, on the other hand, absences:are permitted — 


only with limitations, and homestead residence i is held to continue only 
if those limitations be observed. In some States, statutes controlling 
| particular rights, such as voting, office holding, suing for divorce, etc., 


- require as conditions precedent for the exercise of those rights not only 
an established domicile but actual residence for a prescribed time in 


addition. Similarly, the homestead law conditions the exercise of 
the homestead right to obtain title to the entry not only upon the éstab- 


lishment of the homestead residence as above described but upon its 
maintenance by actual residence, bodily presence, throughout a 3-year - 


period, except for absences of 5 months in each year. 
During the 5 months’ absences permitted by section 2291, ‘Revised 


Statutes, neither the entryman nor any member of his family: need 


_ remain on the entry. All may absent themselves, whether to escape . 


a climatic rigors, enable the children to go to school, add to the family 
income, or accomplish still other purposes. During the rest of each | 


year the actual residence required may, if necessary, be performed by 


. the entryman not personally but constructively through actual resi- 


‘dence by his family. ‘Other statutes authorize leaves of absence for 
1 year or’less because of destruction or failure of crops, sickness, or 
unavoidable casualty. % During such leaves | there need be no resi- — 


a dence on the entry. 


In domicile, whether the ae lives in a . house of his own or other- 
wise is usually immaterial. But the mode of habitancy becomes of im- — 
_ portance whenever evidence is required to determine whether the 

- proper intent has accompanied presence. To aid in supplying such 
_ evidence, the homestead law requires the entryman to show at the time 
_. of final proof that he has a habitable home of his own on the land. | 

_ In the determination of whether homestead residence has been ve 
lished and maintained, difficult questions often arise. The question — 
whether there has bean bodily presence on the entry is a question of 
fact generally easy to establish by eyewitnesses or circumstantial evi- 
dence. But the questions whether there has been a genuine intent to 
make a home on the entry and whether that home exists are questions 


_. of fact. not so simple, having to be determined: by the inferences to be . 


drawn from a. ee number of evidential | facts. In ‘questions of 


2 Vernier, “American Family I Laws” (to J anuary 1, 1931), secs. 81, 82, 122, 123, as ¥ 


. residence. requirements for divorce (Chester.G. Vernier, assisted by Benjamin C. Duniway, 


Stanford University. Press, 1932); 1.Stimson, “American. Statute Law” (to January 1, - 


- 1886),’pp. 59, 60, secs, 241,-242, as to residence requirements for Suffrage, office holding: ete. | 


(Frederic J,. Stimson—Charleg C. Soule, Publisher, Boston, 1886). 0 - 
16 For leaves of absence and. excuses for nonresidence see. 43 Vu. S$. ‘c secs. 231-242. 
989840 5236 = ! 
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domicile, the party’s intent is not always expressed. The homestead — 
application, on the other hand, is required to give sworn expression 
to the applicant’s intent..7 But even such a declaration of intent may 
be ambiguous or untrustworthy as evidence. No statement that the 


desired land is intended to' be one’s fixed home makes it such unless gq“ 


genuine intent to remain really exists. Further, the presence may be 
of equivocal nature, and in that case the intent as to pi a may 
be still more ébasure: | | 
In addition, the motive with which a change of spedes is made and 
a homestead entry is sought may play a part. Ordinarily, motive is 
4 entirely immaterial and does not prevent entry and patent so long as 
there is a real intention to make the entry and the new dwelling place. 
a home. But motive becomes of account whenever there is question 
_- whether an alleged intent to make a home.on the entry is genuine. 
-. Proof of motive may so explain the act of entering as to deprive the 
inhabitancy of the entry of any evidential value in the determination 
of an intent to make the new abode and the entry a home. Moreover, 
proof of motive may also affect the credibility of an entryman’s dee 
larations or testimony as to his intention to change his home. ' Accord- 
ingly, in cases where, despite the sworn declaration, there is doubt of 
the existence of the intent and of its good faith, reliance must: be 
-placed'on the acts of the entryman. 3 
From the inception of the homestead law the good faith of dis: 
entryman’ s intent and clear proof that it exists have been the primary — 
concern of both legislators and administrators. In 1885, the Supreme — 
Court called this element of good faith “the essential foundation of 
all valid claims under the homestead law.” ® In 1911 and 1912, the 
same point was stressed by the Public Lands Cominittees and both 7 
Houses of the Congress when they were debating the Borah Three- 
Year Homestead proposal to liberalize the 1862 act2* In 1871, As- 
sistant Attorney General Walter H. Smith emphasized the imporeaace 
of evidence of good faith. Referring to the intention of the Congress 





7 Rey. Stat. sec. 2290. 

18 Tee v, Johnson, 116 U. §. 48, 52 (1885). 

19 Jn the course of the years, the homestead act of 1862 was seen to be not quite the liberal. 
instrument it had early been pr onounced, experience showing that the act was unreasonable, . 
even cruel, in its operation, notably in its requirement of 5 years’ residence with no 
statutory ° absences whatever. 
delegations from-the West; but the Congress in ‘general had delayed. any reform. Shortly 
‘after the turn of the century, however, it became Widely recognized that the law’s harsh 
features, together with a developing. trend in the Department toward strict administration, 
were yearly driving 125,000 American farmers of pioneer spirit into expatriation across the 
northern border, there to take advantage of Canada’s far more generous and considerate 
homestead Jaw, and it was largely the realization of this loss of sturdy citizens and the . 
thousands of dollars which they took with them that spurred the Sixty-second Congress: 
to enact the 3-year law with its provision for 5 months’ absences.- These absences, it was 

agreed, would enable the entryman to earn money for his improvements and would also. 
make it possibile for his children to attend school ina town. 


This was well known to’ the sympathetic congressional | 


Vader ~ 4 oy 4 Be. ‘UNITED STATES v. COOKE bake «5505. 
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to give homesteads to those persons who in Gobel faith would. settle 7 
upon and cultivate unappropriated public | land, he said: | 
8 & In order to. protect the Government from imposition by mere specu- 
lators, it was deemed necessary to require clear proof of the intention of the - 
| claimant to make the land in good faith hishome. * *  * 20 [Italics supplied. | 
The homestead law itself, in its requirements as to residence, cultiva- _ 
‘tion, and improvements, including a habitable house, calls for its 
own special evidence of that good faith2+. The Commissioner of the 
, General Land Office, when issuing instructions ” regarding the Borah — 
Three-Year Homestead Law, reminded local officers not only that the 
homestead laws were enacted primarily for the purpose of enabling — 
citizens of the United States “in good faith to obtain a home,” but 
that they required evidence of that good faith. He repeated the - 
rule that the entryman must so reside upon, use, occupy, cultivate, 
and improve the tract of land entered by him as to show satisfactorily 
that he in good faith at the time of such entry intended to make the 
land his bona fide home and that it has been his home to the date of 
- final proof, and he warned the officers that the provision of the new 
law permitting reduction in. the required area of cultivation would — 
not be allowed in any manner to relax that rule. Later regulations, 
aiter requiring a habitable house for 3-year proof, provide: | 
* * * Other improvements should be of such character and amount as are | 
| sufficient to show good faiths [Ttalics supplied. ] : 
Accordingly, when the required evidence is weak, residence being 
defective, intermittent or occasional, cultivation meager or neglected, 
‘Improvements insufficient,’ the Rous inadequate or uninhabitable, : 
_ there immediately arise presumptions against the good-faith of the. 
_ entryman. These, however, are all open to rebuttal upon contest 
hearings or at ae proof. On the other hand, where an ulterior — 
motive for making’ the entry has been uncovered and established, the 
presumption of eal faith which arises is not overcome even ‘by a 
showing of complete observance of the several requirements men- 
| tioned. a7 as | 
- Of the many facts as to feteane which may case joabe upon the 
intent to establish a home on the entry, one of the most troublesome 
is an entryman’s maintenance of double residence—a residence im. 
the dwelling place from which he has gone to the entry, as well-as . 
the residence on the entry itself. This is not to say that the home-_ 
stead law prohibits a man from having two residences. Although the 
daw does not accord the homestead right to one owning more than 


9 waldo v. Schleiss, 1 C. L.. GL. 234, No. 288 (sz). 
ti Higgins v. Wells, 3 LL. D. 21 (1884). 
2 Cire. of November 1, 1913, 42 L. D. Sil. | 
Cire. §41, ay 16, 1926, par. 27 ener: 43 CFR 166. 26. 
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160 acres of land at the ee of making application for a , homestead, 
it nevertheless does not deny the homestead right either to one who 


owns less land or to one who is well enough off to own.a house or . 


lots of whatever value. Nor does the Department hold the entryman | 
- prohibited from making certain personal or family residential uses _ 
of such owned property or of any other off- entry dwelling place. 
Indeed, it pertinently asks where an entryman is to live during 
absences from the entry, whether with or without his.family.2* — 
But although the law thus permits an entryman to have two resi- 
_ dences, it insists that he have only one home and that he make that 
home on the entry. It insists that he shall have given up his former | 
home not as a place of mere residence, or temporary sojourn, but as a 
home, and that he shall not have any present intention of again 
making it his home. Otherwise his sworn intent to make his fixed 
home on the entry will be found not to have been in good faith. 
Here, as in domicile, the question of which dwelling place is gen- 
uinely ence to be the home and which the mere residence finds 
its answer in the inferences to be-drawn from the acts of the entry- 
man and the circumstances of his life, whether trivial or unusual. 
Always important and often determining among these evidential 
facts is the place where a married entryman’s family resides. Of this. 
Justice Story says: 
* * * the place where a married man’s family resides is generally to be 
deemed his domicil. But the presumption from this circumstance may be con- 


trolled by other circumstances; for if it is a place of temporary establishment 
only for his family, or for transient Peer it will not be deemed his 


domicil, * * ** 
And regarding doubtful cases of double residence Minor says: 

* * * Great weight . * *® should be attached to the presumption of 
the retention of a prior domicil, and unless the evidence clearly predominates 
in favor of the home last acquired, the presumption should be in favor of the | 
first. as the party’s domicil.” 

These principles are an integral sar of public-land law. Countless 
homestead decisions?” have applied them, and from time to time 


% United States v. Hans Peter Jensen, A—23019 (Denver 044185), March 27, 1942 
(unreported) ; United States v. John. U. Rencher, A~-22957 (Blackfoot 044281), February 


27, 1942 (unreported) ; Harold Paul, 54 I. -D. 426. (1934) ; ; Higgins v. Wells, 3 L. D. 210 . 


(1884). 
85 Sec. 46, p. 50, op. cit., supra, footnote 12, p. 501, 
20 See, 64, p. 123, “Conflict of Laws,”: Raleigh C, Minor (Little Brown, a Co., Boston, 
1901). 
_ 27For some early decisions gee “Thomas v. ree 1 L. D. 89 (1883) ; : “Ganopell Me 
_ Moore, 2L. D. 159 (1884) ; Higgins v. Wells, 3 L. D. 21 (1884) ; Cleaves v. French, 8L. D. 
533 (1885) ; Hlliott v. Lee, 4 L. D. 301 (1886) ; Grimshaw v. ‘Taylor, 4L. D. 3380 (1886), 
-6L. D. 254 (1887) ; Stroud v. De Wolf, 4 L. D. 394 (1886) ; ; West v. Owen, 4 L. D. 412... 
(1886) ; William M. Penrose, 5 L. D.. 179 (1886) ; Van Ostrum v. Young, 6 L. D. 25 (1887) ; : 
B. F, Heaston, 6 L. D. 577 (1888) ; Gates v. Gates 7 L. D. 385 (1888) ; Dayton v., Dayton’ 
_ (On Review), 8 L. D. 248 (1889) ; Spalding v. Colfer, 8 L. D. 615. (1889) ; Thrasher v. 
Mahoney. 8 L. D. 626, 629 (1889); Albert H. ‘Cornwell, 9. L, Dd, 340 (1889) ; : Bates v. 
Bissell. 9 L. D. 546, 550° (1889) ; : Wis: vy. Swisher, #0 L. D. 240 (1890). 
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- material for Subic information: has included the following para- | 

~ phrase of the guiding statement by Story: : 

: . * * * the law contemplates that the entryman: ‘make the. land: the home: | 
of himself and his family, and the failure of his family to reside on the land 
with him raises @ presumption against the bona fides of his residence which must 

be rebutted at the time of final proof.” - | 
Review of a long line of homestead decisions shows three classes“ 

_ of double residence raising presumptions against the entryman’s good 

_ faith. These three classes are those in which during the statutory 

- life of the entry occupancy of either a former home: or some other - 

off-entry dwelling has been maintained— 7 
1. By the entryman and his family during Jong absences srom the 
entry, no one remaining on the entry. 
2. By the entryman alone, his fo mily living on the entry. 
3. By the family only, the entryman living alone on the entry. 

In many of these cases the presumption of bad faith has been held 

confirmed. But in many others, unfamiliarity with the refinements _ 

of homestead law or with the difference between home and mere resi- 
dence has been responsible for adverse charges and contests which the 

Department has dismissed upon examination of the evidential facts. 
Such a case of absence of both the entryman and his family was 

United States v. Hans Peter Jensen, A-23019 (Denver 044185), March 


. 27, 1942 (unreported). Here climatic conditions entitled Jensen, a 


sheepman, to 7 months’ absence each year for 5 years, and the ae 
 partmental decision pertinently asked where Jensen and his’ family 

_ were to reside during those 7 months. It held that there could be 
no objection to his ownership of the good house which he had in 
Gunnison, 500 miles away in Utah, or to his residence therein during 
the 7 months’ period; and it found him in compliance with the stock- _ 
raising homestead requirements and in complete good faith as to his | 
home on the entry.” | 7 

In cases showing occupancy of a . former home or of some other off- 

entry dwelling place by the husband alone, the decisions have regarded — 
doubts of the good faith of the entryman’s change of residence as. 
dissipated when all else has been regular and in compliance with the © 
requirements. In Stroud v. De Wolf, 4 L. D. 894 (1886), the De- 

partment applied the rule noted by Story. that, in the absence of proof 
| to the COnTaEys the place where a married man’s family resides must 


a : See par. 25 in 7S eoeatione: to Homesteaders and Persons Desiring to Make Homestead 
Entries” (Cire. 10, April 20, 1911), 40 L. D. 39, 42; see, also, answer 22 in “Answers to 
Questions by Servicemen About Land Settlement in Alaska” (December 1944),. . 

For the bad faith of a married entrywoman presumed from her husband’s failure to live 
with her on her entry see 43 CFR 166.18, par. 8, Cire. 541, J uly 16, 1926, — 
_ 29 For similar cases of off- entry residence during allowable absences, see United. States - v. 

Estanislado de la O, A~23491 (Santa Fe 069264), January 11, 1948, and United States Ve. 
~ Victoriano M. Vigil, A-23449 Sante Fe ene January 19, 1943. (both unreported). 
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be deemed to be his domicile or oni Detailing claimant’s several 
acts of compliance with the law, the Department held that the fact 
that he continued to do business in Madison, Wisconsin, while his fam- 
| ily lived on the claim i in Dakota Territory, was not sufficient to war-.. 
rant the conclusion-that he had not settled i in good faith on the tract 
or established his residence thereon. 
In Barold Paul, 541: D. 426 (1984), Paul, a a Stas Seviithed | 
residence on his entry and maintained it constructively by the resi-. 
dence thereon of his wife and family. In order to support the family 
and improve the entry, Paul retained his post on the Los Angeles 
police force, living in his former home in Los Angeles and going 
to the entry only when off duty. Here the Department sald: | 
The mere fact, however, that the entryman retained his ownership of his 
former home, kept it fur nished and used it as his dwelling place while engaged 
in his duties as a policeman which necessitated his personal Pre in or 
near the city, does not pr ima facie show mala fides. 


Citing edad v. Wells, 3 L. D. 2h (1884), the Department further 


said: — 
Keeping a house ina ‘town, to which the family return from time, to time, 
does not im itself prove want of good faith. ; , | 


It also quoted the following passage from the Wells case: 


* * % The homestead law is a practical law, and is so devised that. it 
may have a practical enforcement. The law itself provides its own evidence 
of good faith in improvement, cultivation, and: residence ; if these exist aS facts, 
the law is satisfied. If the things done on the land are sufficient to warrant 
good faith, we must infer good faith;.and we may not go off the land and find 

a. fact elsewhere, from which we may infer bad faith. For example, if a claim- 
ant has a hundred dollars’ worth of furniture on his homestead, and two 
hundred dollars’ worth in a bouse that he occupied before he took the home- 
stead, it would be absurd to infer bad faith from the latter fact. So, if he 
owns 2 house in a town, wherein he lived before entering. his homestead, and 
which he retains and visits periodically for purposes of business or pleasure, 
his good faith is not. thereby impeached. The extra furniture and the extra 
_ land are not forbidden by anything in either the letter or Spirit of the home- 


_ Stead law.” 

: A similar piliue was made in the unreported case of United States 

v. John U. Rencher, A. 22957 (Blackfoot 044281), February 27, 1942. 

Rencher was a school teacher in Burley and throughout the school - 

_ term resided alone in the house which he owned in Burley. His wife 
lived on the entry ane Rencher joined her on his vacations. He ii 


30 The. validity of ‘Wells’ residence had been attacked on the ground that’s as clerk of ‘ae 
county court his personal and legal residence was at the county seat. In 1884, however, it. 
was considered that official duty in a town and residence on a homestead were not incom- 


patible, and the Secretary said that the fact of official position proved nothing. “In this | 


case the removal of his family to the land and the permanent and valuable improvements 
made are evidences of good faith in the claim, which is, after all, the gist of the whole 
matter. ‘These are the ordinary evidences of good faith demanded, and I see no reason for 
requiring extraordinary evidences in this case.” [Italics supplied. ] : 
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arsed with never having given up his Burley residence as a home. 
But the. ‘Department did not find his occupancy of it incompatible | 
with his declared. intention of making the entry his home, since his 
wife lived on the entry and there was — with other 

. “requirements. 7 

The ‘Department: ruled otherwise, eee in United States v. 
_ desse D. Lee, A. 22782 (Santa Fe 064025), June 380, 1941 (unreported). 

Lee, a tiasmith by trade, with a tin shop in Roswell, made stock-raising — 

homestead entry of land adjoining his son’s ranch about 40 miles 
from Roswell, and so fenced the entry as to include it within his son’s — 
- pasture. Tes himself ran only a few head of cattle on’ the land.: 
‘Lee’s wife resided on the entry in a small adobe house but only for _ 
part of the required periods. Lee himself went to the entry on 
week ends and occasionally on some night during the week. The rest. 
of the time he lived in his nine-room adobe house on his 20-acre farm 
about 8 miles from Roswell, doing a little cultivating on it and con- 
ducting his business in Roswell. — 

- The Department found that there had been no euiglinnes sath 

the residence requirements, the constructive residence by the wife — 

having been defective, and that Lee had never intended to make the 
entry his permanent home. Instead, he had used the entry primarily 
to increase his son’s pasture land ‘and had continuously maintained 
his home in his: nine-room house near Roswell. The presumption of 
bad faith arising from Lee’s residence in his former home was, there- - 
fore, confirmed and the entry was canceled. ae” 

_. In the third class of double residence cases, where the husband ives 
. on the entry but the family does not, the presumption of bad faith 
raised by the family’s residence, ether | in the former home or in some 

other off-entry dwelling place, has generally been held overcome when 

the entryman not only has met all other requirements but by all his 
acts has evidenced good faith concerning his change of residence and ~ 
~ has given acceptable explanations of the J family’s Ss residence away trom — 

the entry. | 

_ Among the explanations which. ihe Department has deemed meri- 

‘torious have been those showing that the wife’s residence elsewhere 

has been for transient objects and therefore of only temporary char-— 
acter. Likewise accepted have been those showing the residence 
elsewhere to nave been nee ponding entryman's peepereues 


th 1 Hxamples of seh explanations are found in (1) the wife’s impaired health and > 

inability to procure medical treatment near the entry——Eg bert v. Paine, 2 L. D. 156 (1884) ; 
(2) the illmess (insanity) and death of wife’s father, : ‘requiring the wife’s presence and 
assistance-— Grimshaw v. Taylor, 4 L. D. 3830 (1886), and 6 L. D, 254 (1887, On Review): 
(3) the serious illness of an infant and the physician’s advice: against moving it to the 
elaim—Scott v. King, 9 L. D. 299 (1889); (4) the wife’s pregnancy, confinement, pro- 
tracted convalescence at former home, and consequent temporary inability to travel and 
join entryman at the claim—-Fee v. Young, 12 L. D, 472 (1891). 
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om of the home on the claim. But explanations radically different from © 
- those showing the family's removal to the entry as a home as being 


merely deferred have been accepted in numerous cases where the evi- 


dential facts support the inference of the good faith intent of the 


_ entryman to have his home on the entry and so are held to entitle 
him to’a patent despite the family’s residence elsewhere. ‘ 

Such evidential facts the details of a few cases well illustrate. io 
Elisha B. Gates, 5 Lu. D. 207 (1886), Mrs. Gates refused to remove from 


their former home in Pennsylvania to the Dakota entry because she - | 


was afraid of storms and cyclones. Her husband’s good faith was - 


- further questioned. because of a 3. months’ absence from: his entry and - 


because of his offer of. final proof at the earliest time permissible under 

the law giving a soldier credit for his time in military service. The 
Department found reasonable Gates’ reasons for his wife’s residence 
in their former home, and for his absence—a lawsuit.and an-accident 
to his hip upon the same side as his wooden leg; it declared that the 
mere fact of offering final proof at the expiration of the time prescribed 
by law was not of itself a suspicious circumstance, and it held that 
there was no evidence to warrant a finding of bad faith. It therefore 
restored the canceled entry. 

In B. F. Heaston, 6 Li. D. 577 (1888), Mrs. Heaston, dhe mother of 
six smal] children, absolutely refused to live on the claim, alleging that 
she was confined to her bed most of the time, that she required medical 

attendance which she could not have on the claim, and that it was im- 
_ possible for her to move from the former home. Heaston, however, 
had resided on the entry continuously since settlement, had placed 
substantial improvements thereon and showed complete compliance 
with the law save for his family’s residence inthe former home. Heas-. 
ton declared that the claim was his only residence and that he was 


trying to make thereon such a home as would induce his wife to live — 


with him there. The Department held that the wife’s continued resi- 
dence in the former home, apart from her husband, did not prevent 
Heaston’s establishment and maintenance of a residence at another 
_ place and that although it raised a presumption against the good faith 
of that change of residence, the. evidence olfered showed his good : 
faith and rebutted the presumption. 

Still another type of double residence in which die entryman’ S good 
faith was held unimpeached by his wife’s residence elsewhere is that of 
Scott v. Carpenter, 17 L. D. 387 (1893). This was the case of a pre- 
emption filing by Carpenter attacked by Scott on.a nonresidence _ 
charge in which the Department held the validity of Carpenter’s 


_ residence unaffected es his wife’s refusal to live on his claim. 


33 Hoagland v. Fairfield, 11 L D. 943 (1890) ; Davis v. Hisbert, 26 ae D. 384 (1808). 
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“The ee were not separated and on visits to each sities lived 
ra as husband and wife. Mrs. Carpenter was a midwife and . 


. nurse, following her profession in Seattle and living on property — _ 


~ which she owned. Her husband, however, settled on some forest land, - 


oy placed: on it substantial improvements, qacluding a comfortable habe 


tation, and cultivated part of the claim. ‘He desired to live there be- 


cause ther e he could keep away from whiskey. He induced his wife to 
. -yisit him but could not prevail upon her to remain on the claim. She _ 


said that she could “get along better at Seattle. * In effect, the De 


| partment considered this evidence as overcoming the presumption that 
_ Carpenter’s residence was in Seattle with his wife, for it held that the 
fact that his wife declined to live with him could not affect the legality « 
of the Ss s residence and that his prempuon filing should 
~ remain intact. oo | 
In Edward L. Denney, A. 23182 (Blackfoot 044870), Omar 20, 
- 1942 (unreported), the Department accepted explanations of a differ- 
ent character as rebutting the pr esumption of. bad faith raised by the 
family’s residence on adjoining lands during a good part of the statu- 
tory life of the entry. The record shows that during the first year of | 
this entry Denney’s wife and four children lived with him in the 14’ 


by 16’ one-room house which he had built on the entry; that he had 


livestock, consisting of 50 sheep and 5 or 6 cows,-which he pastured | 


: and. bared for on the entry; and that he cultivated about 12 acres. 
_. The gravelly soil was unproductive, pOWwever, and he was unable to - 


make a living from crops. | 
‘In the second year, conditions on the sates Tecan ensigiagty diffi- | 


dns, The two children of school age had to walk 2 miles to school and © 


2back. Denney’s house was blown down. The house with which he — 
_ was-able to replace it was no more adequate than the first for his fam- 
_ily’s needs. Mrs. Denney was pregnant ang ill. She finally re 


to live longer on the claim. 


In consequence of these adverse sonditone Dente rented and later — 
contracted to buy 240 acres of adjoining land. It contained a three- | 
room house located on the line of the school bus. - ‘Denney’s wife and 
 four.children moved to this house. Here two more children were born — 
and here Mrs. Denney found life easier and care more readily had 


during her pregnancies and confinements. ‘The two school children — 


were spared the daily 4-mile walk and. were able to attend school more 
| regularly. ‘Denney himself, however, continued to live on the entry — 
- in order to feed his sheep in the winter and to attend to the lambing | 


in the spring. At the time of the field report, his livestock had in- 


— creased to 800 sheep and 10 cows, and he had hogs and chickens besides. 


In providing supplementary information on his appeal, Denney = 


made no secret of the details of the second residence on the one oining pa 
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~ Jand or of the conveniences-which it afforded his family. ‘Nor did he. 
conceal the possibility that later on he might decide to make his per- 


- manent home on the adjoining land instead. of on the homestead, aly 7 
_. though he planned to make one farm of the two acreages. . 


In these circumstances, as in the Heaston case, supra, the Depart- : 
ment did not hesitate to hold that Denney was in-good faith and that | 
his efforts to comply with the requirements should not be undone by 
his wife’s refusal to continue on the claim and by his consequent main- © 
- tenance of the second residence. “Under trying circumstances,” the 
Department said, “he has been striving to support pe and family, © 
~ and he seems to have had some measure of success.” The Department 

‘thereupon accepted Denney’ s showing as satisfactor y compliance with 
- the requirements of the law and directed issuance of final certificate. 

To have decided these cases otherwise would have been to disregard. 7 

the spirit of the homestead law. This, all authorities agree, requires: ~ 


that great weight be given to evidence of good faith.. The Supreme. __ 


Court half a century ago said that the law deals tenderly with one who, 
in good faith, goes upon the public land with a view to obtaining a 
~ home.*? The Federal courts hold that the land laws should not be | 
construed strictly and harshly against the homesteader but should be 
administered liberally to fulfill their purpose. From early days to 
date, the Department has repeatedly declared that the homestead law 
should receive a liberal construction when good faith is shown; that 
decisions in keeping with the spirit of the homestead act and ‘apported 
by positive evidence of good faith should be sustained; and that the © 
Department will not lend its power to defeating an honest settler and © 
depriving him of his labor and Se on mere speculative and 
technical grounds.® | 
Of course; bad faith will always tip the scales against the entryman. | 
In cases of double residence, where-the presumption of bad faith 
— raised by the circumstance of the family’s. residence away from the 
_ entry 1s confirmed by still other irregular circumstances, the entry- 
man will not prevail. The presumption is always held confirmed — 
_when an ulterior motive is disclosed, whether the several requirements 
incident to habitancy are adeduately met or not, for any ulterior 
motive is incompatible with the alleged intent to make a home on the 


8 Ard v. Brandon, 156 U. S. 587, 543 (1895). 

= United States v. Mills, 190 Fed. 513, 521 (Ala, 1911). 

4 Waldo. v. Schleiss, 1 C. L. L. 234, No. 283. (1871); Vinzant v. Forsyth, 92 L. D. 422, . 
423 (1896), and cases cited ; Israel Martel, 6 L. D. 566 (1888) ; Nilson v. St. Paul M. & M. 
Ry. Co., 6 L. D. 567 (1888) ; Scott v. King, 9 L. D. 299, 301 (1889) ; Lunde v. Edwards, 
21L..D. 163 (1884) ; see, also, legislative history of Three-Year Homestead Law, 48 Cong. . 
- Rec. 1014 (62d Cong., 2d sess., January 17, 1912) ; Hearings before the House Committee 
- on Public Lands on various bills proposing amendments to the homestead laws, January 
_ 81 and February 5, 1912, Dp. 19; page T of H. Rept. No. 413 o Cones 2d: sess., March. - 

12,. 1912). . 
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entry: 33 The presumption is also held sustained when scrutiny of 


the entryman’s acts shows his alleged observance of the requirements 


to be only colorable. Where there is evidence‘ that the entryman’s — 
actual. ‘personal residence on the entry is defective in length or only. 
| ‘intermittent: or occasional, that his cultivation has been meager, his 
improvements insuficient, his house inadequate, uninhabitable or 
- uninhabited, that evidence is held to show that the entryman never 
intended to ae his residence and make his home on the entry, but 
on the contrary intended to keep his home where the family continued 
to reside and to return there when he should have obtained title, to the 
entry. | , 
In all such cases, deeds aieae ipaaes than words. The acts of the. 
- entryman determine the i issue, and the explanations he gives for the. 
-. family’s:residence.away from the entry become of no worth, however. 
meritorious in themselves apart from the circumstances, or however 
. acceptable they might be to the Department if all else were regular. 
‘This is well illustrated by Adams v. Coates, 38 L. D. 179 (1909). 
Here Coates’ wife and two children never lived on the entry, the excuse 
being that the wife was.afflicted with obesity and heart trouble. This 
excuse the Department said might have been accepted: if the record 
had given evidence of dona fide actual residence by the entryman. 
But as things were, it was not worth consideration. For Coates? al-- | 


 Jeged residence on the entry appeared to have consisted of mere visits, 


transitory and temporary in character, while his improvements were 
of a minor nature only, and his clearing and cultivation of the land 
- were so nominal as to bea mere pretense. — It was, therefore, concluded — 
- that at no time did Coates intend to remain on the land and to make 
it his home-but instead intended to keep as his home the Place where 
his family was located. a 
A double residence case in which defective performance of the 
: ‘requirements and a possible ulterior motive combined to support the 
presumption against good faith was that of Benjamin Chainey (Coeur — 
d’Alene 02526), 42 I. D. 510 (1913). Here. the record shows .that 
Chainey lived alone on the entry during the summer season but that 
his wife and nine children lived in a small house which he owned in 
Coeur d’Alene, allegedly because the State law required the children 
to go to school, and no schools were available to his entry. Chainey 
himself also lived there during his absences from the land. Charges 
were brought that Chainey had not maintained the required residence ~ 
and, besides, had made the entry not for a home but for purposes of 
| timber aan | | 


88 See Charles K. Zenor, Pierre 010209, p. 7 of decision of December 12, 1911, by Assistant - 
Commissioner of the General Land Office (unreported). Secretary’s file 2-19 (part 4), 
' Homestead entries—Legislation (62d Cong.), Three-Year Homestead bill, S.. 3367. 
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| ae on the Sesunipe on of bad faith thus ee ane tata : 
disclosed evidential facts as follows: Chainey’s entry was in a remote 


area 100 miles distant from Coeur d’Alene, accessible only over poor ~ 


roads and rough trails and not habitable in all seasons of. the year. a 
His land washeavily timbered. Far the greater part of it was unsuit- 


able for cultivation except at great expense for clearing. Inthe course — 


of 6 years, Chainey had cleared not more than 4 acres. His other - 
improvements were substantial, but his personal residence, performed | 
only during those summer months when the entry was habitable, was 
even then considerably interrupted and shortened by time-consuming | 
trips to Coeur d’Alene to. pa there the erecery. business 1 In which | 
he had an interest. — 7 

Chainey’s acts, it was hala, did not. indicate the good faith necessary | 
to be shown where homestead entry is made of valuable timberland 
not suitable for cultivation and not habitable at all seasons of the 

year, but on the contrary showed that he did not make the entry in 
good faith for the purpose of making the land an agricultural home ~ 
and homestead. Thus the presumption of bad faith was found sup- 
ported, and in the presence of the several irregularities mentioned, to- 
gether with the indicated ulterior purpose of speculation in the entry’s 
timber, the school excuse given for the family’s residence in Coeur 
d’Alene received no consideration and was not even. mentioned in the 
decision. . 

The Chainey decision is ‘frequently cited in homestead residence 
cases and the following portion of its headnote quoted: 

The homestead law contemplates that an entry fisceunaer’ shall Moaeeate 
the entryman’s home and family homestead to the exclusion of a home else- 
where; and mere personal presence of the entryman upon the land does not meet 
the renuizewents of the law as to residence where he maintains a family resi- 
dence elsewhere. . 
_ Although this passage has often been used as iti it stated the eae ise 
those double residence cases in which the entryman lives on the 
entry but the family does not, it clearly fails to do so, for it fails to 
‘mention or even suggest that very important part of the rule which 

provides that the family’s off-entry, residence is not necessarily evi- 
dence of bad faith but merely raises a. presumption’ which in many 
circumstances may be overcome. The passage quoted also fails to 
mention that Chainey’s personal residence on the land was of | 
insufficient duration.?’ — | | fi 

A striking number of double residence cases in which the wife has 
lived away from: the entry has arisen in connection wath: stock- 


37 Chainey’s eniry was made under the original Five-Year Homestead tae of. 1862, . 
which made no provision for absences. Compare Fred H. Parker, 42 L. D, 96 (1913). 
See, also, Wright v. Hasson Ge L. D. 555, ‘556 ese), citing Porter v, Se 6 L. D. 691, 
tee i288): . . 
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ner eens In very many of. these, an ulterior ruben has 


been readily apparent or even admitted and has frequently been ace | - 


a companied by defaults in personal residence and stock-raising im-_ 
_provements.** The land has been wanted not for a home but for 
‘seasonal range, for an additional grazing unit convenient to lands. 


already controlled, for a place to keep the stock, or even, as in the case: se 


of William Paton, as extra pasture for the horses of the. entryman’ S 
“dude ranch. In many of these cases,*° it has been said of the wives 
that they refused to come to the land because they had children in 
| school where they were living and therefore had to remain there. _ 
_ In this connection, it is to be noted that some ® of the cases listed 
7 above have sometimes been cited as authority for the view that i incon- _ 
venience in reaching schools serving the entry is not a sufficient excuse. 
for failure of an entryman’s family to live on the entry. But this _ 
statement by itself is much too broad and in relation to the two cases _ 
_ cited not strictly accurate. In both of them, as in all the other cases 
listed, it was found and held that the family continued to live in the 
aeeustomed home because the entryman never intended to give up. 
that: residence as home and intended personally to return to it as 
suchas soon as he should have obtained. patent to the entry. And © 
this finding was made without regard for what the entryman may 
have had to say about sending his children to school. For, as has 
been pointed out above, in the presence. of an ulterior motive for 
making the entry, -no explanations about. schools or anything else’ 
avail to overcome the presumption of bad faith, but have value only 
in confirming it. , 
This, however, is not to say that the school excuse must always be” 
without merit. When the wife’ ‘S off-entry residence is: the sole cir- | 
cumstance impeaching the good faith of the entryman’s intent, and .. 
: the explanation g given is what appears to be the wife’s sincere desire 
and determination to keep the children in schools that are accessible 
~ and good and her insistence on remaining where she can do so, the 
Department sees no reason why it should regard that explanation - 
“with less respect than it pacers to pleas of illness or fear of storms : 
and cyclones. 





. 38 Bdward C. Goetz, A. 22973 (Denver 043611), January 23, 1942; United States Vv. 
John L, Jourgensen,, A. 28572 (Cheyenne 051033), February 23, 1943: Fremont Michie, 
A. 20419 (Cheyenne 045898), July 30,1937; United States v. Hyrum ‘Brough, A. 238552 
(Salt Lake City 050215), March 12, 1943: Guss Everett, A. 21538 (Santa Fe 062636, 
. 062637),: ‘October 20; 1938 ;. United: States v. Nelle D. Hocker, widow of Clarence M. Hocker, - 
- A. 22914 (Denver 041645), January 23, 1942 United States y. Elmer O. Johnston, A. 23854 
(Blackfoot 046543), November 14, 1942; Henry M. Montgomery; A. 22306 (Great Falls 
078014, 078040), June 26, eo William Paton, A. 20957 (Buffalo. 030243), November 10, 
. 1937 ; Edwin Stott, Jr., A. 23025 (Salt Lake City 050456), May 27, Sel ‘William BK. . 
Young, A. 23469 (Salt ate City 051753), December 18, 1942. 
%°For example: Brough, Everett, Hocker, A ohnston, heat Paton, Stott, and 
Young, supra, footnote 38, 
40 For. example : Paton and Brough, ee. footnotes 38, 39. 
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| In appellant’s case, the rules to be applied are those of the third — 
_ class of double residence, just discussed. Cooke lived on the land, — 
~ but his family resided in Nampa, allegedly because Mrs. Cooke in-  ~ 
sisted on sending the children to the well-established high school 
there available. This raised a presumption against the good faith 
_of Cooke’s residence on the land and his alleged intent: to make his 
’ home there. Whether this presumption is to be supported or over- 
~ come depends upen the inferences to be drawn from the evidential | 
- facts. | | =e 
The record and the testimony at the hearing ane the following: _ 
facts: There has been no adverse party. No one except. the special © 
agent: objected to the final proof. The case is one between the Govern- 
ment and Cooke. | Insofar as appears, Cooke has never disposed of 
his interest in‘ the claim; nor attempted to do so. He has lived on © 
the land since making final proof and has made substantial, well- 
constructed additions to his improvements. 3 
The evidence neither shows nor implies that Cooke had any ulter oe 
motive in making the entry. It shows him as reiterating his intent in _ 
good faith to make his home-on the land and his hope that. his family 
will join him there. It does not suggest that his relation to the entry 
_ was one of only colorable compliance with those requirements designed 
to test the good faith of his intent. Instead, the evidence shows that. - 


in the short period of only 2 years Cooke had put half of the cultivable - a 


land under tillage and had produced not only crops but seed. It also 
- shows] progressive improvement in the character of his buildings, look- 
ing towards permanency. It shows actual personal residence by Cooke — 
- for more than the required time berore final poo and residence after 


_ proofas well. — 
In the Department’s view, all that Cooke: did idee pur pose, 


- determination, industry, and ood faith. Living alone for morethan 


the requisite time, clearing his fields, farming his crops, stocking his _ 
farm, adding substantial buildings as he found the means to do so, . 
using his barber shop to earn money for his improvements, and, when | 
he was able, selling it in order to concentrate upon the entry, these 
are hardly the acts of a man in bad faith who makes an entry for com- — 
mercial or speculative ‘purposes. ‘Rather, they are acts persuasive | 
that Cooke in good faith went upon the land with the intent of obtain- 
‘ing a home, a home which he hoped his wife would some day wish to 
share. In these circumstances, the Department finds Cooke’s expla-_ 
nation of his wife’s off-entry residence trustworthy and acceptable and 7 
the presumption of bad faith rebutted. 7 | 7 
| The Commissioner’ s decision is reversed, 


Oscar L. Gases :- 
y nder Secretary. 
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DEFINITION. OF PRIMARY TERM OF OIL AND GAS LEASES 


Oil and Gas Leases—Definition of Primary Term—Extension of Leases by | 
ee of si a Royalties—Section 1? of Mineral iia : 
Act. 


i ae used in section 17 of the. Mineral Peasine Act, the “primary term” of: an 

oll and gas lease means the initial 5- -year term of the lease.. _ ; 
a Oil and gas leases: issued under section 17 are. entitled to the extension granted: 
by that section upon the payment of compensatory royalties only if such. 
payment is made eid the initial S-year term of the ancy i. e., the Ps imary 
: term.” 

id Extensions granted to a lease - the act of December 22, 1948 (57 Stat. 608), — 
and subsequent acts, do not constitute part. of the primary term of the lease - _ 
within the meaning of the provision for lease extension by the yee of — | 
compensatory: royalties. 7 


M34872 000 at Aven. 9, 1947. 


To THE Dranciot, GxorocreaL Survey. 

You have asked for my. opinion ona question arising out. of ae 
following situation: A noncompetitive oil and’ gas lease was issued to 
R. O. Roy for a 5-year term expiring on April 17, 1944 (G. L. O. - 
06360). Because the leased lands were on that date situated on the 
known geologic structure of a producing gas field, the term of the 
lease was extended to December 31, 1946, by the acts of December 22, 
1943 (57 Stat. 608), September 27, 1944 (58 Stat. 755), and November: 
30,.1945 (59 Stat. 587). Since October 1, 1945, the lessee has been 
paying compensatory royalty in lieu of. drilling on the lease because 
the lands are being drained by operations on adjacent land. | 

You ask whether under section 17 of the Mineral Leasing. Act, as 
amended by the act of August 8, 1946 (60 Stat..950; 30 U. S. C. sec. 
226), Roy may have the term of ine lease extended beyond: December 
31, 1946, by the continued payment of compensatory royalty. 

The pertinent portion of section 17, as amended, reads as follows: 

“ Whenever it appears to. the Secretary of ‘the Interior that lands. owned by 
the United States are being drained of oil or gas by wells drilled on adjacent © 
‘lands, he is hereby authorized and empowered to negotiate agreements whereby 
_ the United States, or the United States and its lessees, shall be compensated for 

such drainage, such agreements to be made with the consent of the lessees.af- 
fected thereby and the primary terne of any lease for which compensatory 
royalty is being paid shall be extended by adding thereto a period equal to the ~ 
period during which such compensatory royalty is paid. [Italies. supplied. ] | 


In its revision of the oil and. gas regulations on October 28, 1946 (43. 


CFR, Part 192, 11 F. R. 19986), the Department construed this pie 
vision: as follows: | 


. ~ 192. & Protection. of leased lands from. drainage. Where a in linysteane is. 
| Gas drained of its oil or gas content by a well either on a Federal lease issued. 
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at a lower rate of royalty or on land not the property of the United States, | 
_ the lessee must drill and produce all wells necessary to protect the leased lands 
from drainage. . In lieu of ‘drilling such wells, the Jessee may, with the consent 
of the. Director. of the Geological. Survey, pay. compensatory hee in the 


"amount determined in accordance with 30 CFR sec. 221.21. 


A period equal to that for which compensatory royalty is paid in lew of 
| drilling on any Federal lease under this or the preceding section shall be 
added to its primary term where there is no producing well on the lease. For 
~ guch purpose the primary term of. a noncompetitive lease means the initial ~— 
five year term. and the slat extension of five years authorized ne neon 17 : 


> of the act 


It seems clear from the statute that a lease is to is extended any . 

| “if compensatory royalty is being paid during and at the end of the _ 

“primary term” of the lease. The’ een) therefore is what is 

meant by the phrase “primary term.” Specifically, in this case, are 

the extensions granted. beyond the end of the 5-year term of Roy’s | 
lease by the acts of 1943, 1944, and 1945, supra, to be considered as_ 

part of the primary term of his lease? If not, Roy is not entitled 


to an extension of his lease because he did not commence the payment. = 


of compensatory royalties until October 1, 1945, over a ies ee 
x the end of the 5- zhao term of his lease. 
» The expression “primary term” was first ae into gestion: 

| 17 of the Mineral Leasing Act by the act of August 8, 1946, supra. 
_ As used in section 17, it seems clearly to mean only the initial 5- -year 
term of the lease and does not include any extensions. For instance, © 


the first paragraph of section 17, which contains the eee ace 


_ to issue oil and gas leases, provides that— | | | 
* me Leases issued under this section shali be for a primary hepa of 


“ ‘five years and shall continue so long thereafter as oil or BAS is s produced in 
_ paying quantities. [Italics supplied.] ?- : 


| Also, the third paragraph of section 17 states hat 


| Upon the expiration of the primary term: of any noncompetitive ieGs main- 
tained in accordance with applicable statutory requirements and regulations, a 
the record titleholder thereof shall be entitled to a single extension of the lease, 


“3 unless then otherwise provided by law, for such lands covered by it as are not 


on the expiration date of the lease within the known geological structure of a. 
producing oil or gas field or withdrawn from leasing under this section. * ¥ @ 
Such extension shall be for a period of five years and so long. thereafter as 
- oil or gas is produced in paying quantities and shall be subject to such rules 
and regulations as are in force at the expiration of the initial VeUeer term Loe 


- 2T he: “preceding section” referred to concerns soteoieuts with owners of ‘adjacent lands 
to pay compensatory royalties to the United ae or to the United States and its lessees 
(43.CFR. 192.7).° . 
- 2 Compare section 17 (a) [sic] (30 U. 8S. C. sec. 226d}, which was added to the Mineral 


Leasing Act by the act of August 8, 1946: This section, which authorizes the exchange of © : 


new leases for old, provides that such new leases are to be “for a primary term of five 
sears and so long thereafter as oil or’gas is produced in paying quantities, ee ; 


BIT] -PRIMARY TERM OF OIL AND GAS LBASES B19 
| April 9, 1947. 


the lease; * * * Any noncompetitive lease which is not subject to such _ 

‘extension in whole or in part because the lands covered thereby are within the | 

| known geologic structure of a producing oil or gas field at the date of expiration ~ 
of the primary term of the lease, and upon which drilling operations are being 


° diligently prosecuted on such expiration date, shall continue in effect for a period 
of two years and so long thereafter as oil or Bas is broduced in paying - 


quantities. [Italics: supplied. ] 


That Congress. did not intend that the wnmed of sae 
_ royalty during the extended term of a lease should further exténd the 


term of the lease is also indicated by the legislative history of the 1946 


- amendment to section 17. When S. 1236, 79th Congress, which became — 
the act of August 8, 1946, was introduced, the language proposed for 
inclusion in section 17 provided, enter élia, that noncompetitive leases 
should be “for a period of five years” and that the payment of com- 
pensatory royalty should “continue in effect the term of any lease.” 
This language could readily have been construed to cover not only the 
5-year term of a. lease but also any extensions of the lease. However, 
when the bill was reported 1 in the Senate on July 6, 1945, both provi- 
sions had been rewritten in their present form to inclade the adjective 
“primary” in connection with the word “term.” This clearly limited 
- the scope of the compensatory royalty provision to the term. denomi- — 
nated as “primary” elsewhere in the section. There is nothing in the 
hearings, committee reports, or debates on the bill to throw any addi- 
tional light on the change. 

The foregoing discussion establishes beyond much doubt. that, SO 
far as the present language of section 17 is concerned, “primary term” 
means only the initial 5-year period. . Roy’s lease, howoee was issued 
under section 17 prior to the enactment of the present language of the 
section. Section 17 then provided that noncompetitive leases “shall 
be for a period of five years and so long thereafter as oil or gas is pro- 
duced in paying quantities.” However, it contained no provision for 
lease extension by the payment of compensatory royalties. Hence, 
notwithstanding the fact that section 17, as it stood at the time of the. 
issuance of Roy’s lease, did not use the phrase ‘ ‘primary term,” it 

seems entirely reasonable, i in applying the new compensatory royalty 7 


extension provision to Roy’ s lease and other leases issued under old | 


section 17, to construe “primary term” as meaning ouly: the initial : 
5-year term of those leases. 
For the reasons given, it is my opinion that « primary term, ” as ¢ used 
in the compensatory royalty provision of section 17, does not include ~ 
the extensions granted by the acts of 1943, 1944, and 1945, and there- 
_ fore that Roy is not entitled to an extension of his lease beyond Decem- — 


ber 81, 1946, by continuing to pay compensatory royalties. I realize 


that the view of section 17 here taken is inconsistent with the Depart- 
- ment’s regulation on compensatory royalty (43 CFR 192. e) insofar as 
| 939340—52—-87 


520 . DECISIONS OF THE DEPARTMENT OF THE INTERIOR [59 LD. 


the latter: eee primary term to mean the initial 5-year term a the 
5-year extension authorized by section 17. I believe that this provi- 
sion in the regulations is erroneous, and I recommend that % be elimi- — 
nated or amended.? — | | | | 
Tf, asyou suggest, policy considerations make it advisable that ibages 
: such as Roy’s be extended upon the payment of compensatory royal- 
ties, you will doubtless wish to drat and recommend legislation totake — 
care of the situation => 3 . ° : | 
Soe | Oe Masry G. Wurrs, 
Solicitor. 


ADMINISTRATIVE ADJUSTMENT OF TORT CLAIMS WHEN DAMAGE 
is COVERED BY INSURANCE | 


Damage Claims—Payment-—Insurance—Subrogee——Burean of Reclamation. | 


Where an insurance company informs claimant that it will not make payment 
for damage, the Department may pay such a claim, if it is otherwise meri- 
torious, since there is no danger that the claimant will be compensated 
twice or that the Depar tment will be required to make a second payment. 

. to the insurance company on the same claim. : 

' The claim of an insurance subrogee is recognized where actual payment for 


the damage or a portion of it has been made by the insurance company under _ 


~ a legal duty to the owner of the damaged property. 

The fact that damage is covered by insurance does not bar a right to payment 
under the Federal Tort Claims Act. If the claim is otherwise meritorious, 
it is paid to the insured if he has not collected from the insurance com- 
pany, or to the insurance company to the extent that it has made payment 


to the insured.. 


M-34902 = | . Apri 9, 1947. 


To tue Rectonan Drercror, Reeion 5, BUREAU or RECLAMATION. | 
Your communication dated March 30 to the Commissioner of Rec-  - 
lamation, raising the question whether a claim should be paid by the 
Department under the Federal Tort Claims Act when the hability of 
the Government for the damage is clear but the damage is covered 
in whole or in part by insurance and the insurance company Perses 
_ tomake payment, has been referred tome for reply. 
’ The Federal Tort Claims Act authorizes the settlement of. Miige | 
7 claim against. the United States.” The claim of an. insurance: com- 
_ pany as subrogee is recognized where actual payment for the damage 
or a portion of it has been made by the insurancé company under a 
| légal duty to the owner of the damaged property. Columbia Electric 
& Manufacturing Company and National Automobile Insurance — 
Company, pubnogec Solicitor’ S fopmioN, December 12, 1946, M-345133 | 


8 : Provision deleted on. Say 24;. 1947. (Bee. 43 CFR, 1947 7 Supp, 192, 8. ) [Wario] . 


ne] MRS. MAY B. BURTO «621 
| Apri 17, 1947 | 
Century Insurance Geis Lid., Subrogee, Soliatow S opinion, 
J anuary 8, 1947, M-34533. ‘Thus, the fact that damage.is covered by ~ 
- Insurance does not bar a right to payment under the Federal Tort 
Claims Act. If the claim is otherwise meritorious, it is paid to the 
insured if he has not collected from the insurance company, or to 
the insurance cOmpeay, to the extent that it has made payment to 
the insured. | 
A statement in a claim indicating that the damage is covered in 
whole or in part by insurance puts the Department on notice that. 
the rights of a subrogee may be involved. Therefore, before sucka 
a claim is paid, the claimant should be required to inform the Depart 
ment whether he has placed a claim with the insurance company, aric- 
if so, what disposition the insurance company has made of his claim. 
Answering your question specifically, where the insurance company 
informs the claimant that it will not make payment, the Department » 
may pay such a claim, if it is otherwise meritorious, since there is. 
_ no danger that the claimant will be compensated twice because of the. 
same damage or that the Dep artment will be required to make a, second, 7 
payment (i. e. , to the] insurance sao raed on the same claim. | 


“Masti G. We ates | 
? Bolteitor. 


MRS, MAY E, BURT 
| A-24589 ; Decided April Lt, 1947 
Abandoned Military Reservations—Public Sale. 


The laws per taining both to the sale of abandoned military peeee ation lands: 
and to the public sale of isolated tracts authorize, but. a not PURE: the 
pecrelaly of the Interior to dispose os any land. — a 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Mrs. May HK. Burt has stated that she does not understand a decision 
of the Bureau of Land Management which.rejected her application, 
accompanied by a tender of the purchase price, to buy at private sale 
lands on Lopez Island, San Juan County, Washington. The lands 


constitute a portion of the abandoned Washington Harbor Military 


Reservation, and under the provisions of the act of July 5, 1884 (23 

Stat. 103; 43 U.S. C. secs. 1071-1074), they may be sold at private 

sale at not less than their appraised value, nor less than $1.25 -per 

_acre, if they have been twice offered for public sale. without bidders.. 

_ Because her application was complete, Mrs. Burt asks the Department. 
to review the action of the Bureau of Land Management which re- . 

| en nee ea in favor ge a. public sale of the. lands. under the — 
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provisions of section 14 of the. Taylor Grazing Act (48. Stat. 12745 

—48U.S. C. sec. 1171), as amended. 
The lands involved are two small isolated tracts, the only lands ; 
' remaining unpatented on this small island.. All the other lands on 
the island are privately owned and most of them are devoted to agri- 
cultural purposes. No reason appears why the lands Mrs. Burt 


desires to purchase should be retained by the United States. 


The only issue involved, therefore, is the manner in which the sale 
shall be made. Mrs. Burt’s application is filed under the act of July _ 
5, 1884, supra, which permits the lands to be sold to her at private 
salé, ection 14 of the Taylor Grazing Act, swpra, on the other hand, 
permits the offering of the lands at public sale, where Mrs. Burt, 


along with all other interested persons, may bid for the tracts; section — : 


14, however, affords ‘a preference right to contiguous landowners to . 
| acquire the lands offered by meeting the highest bid price, but not 
more than three times the appraised price, within not less than 30 
days after bids have been received. The language of both statutes - 
_ismerely permissive in character1 They authorize, but do not require, 
the Secretary to. dispose of land under them. The Secretary of the 
Interior, in the exercise of his discretion on behalf of the public in- 
terest, may determine that the lands ought not to be sold or he may 
elect to dispose of them under either of these two statutes, among 
others. Henry W. Parrott, A-243638, August 19, 1946 (unreported). 
In this instance, there is no reason why the lands should not be sold.. 
But where, as here, it is not unlikely that contiguous landowners may 
- desire to purchase the lands, the Department favors the: public sale — 
rather than the private sale in order that all interested persons may 
have an opportunity to acquire the lands; that contiguous landowners . 
may have an opportunity to exercise the preference right conferred 
upon them by section 14 of the Taylor Grazing Act; and that the re- 
turn to the United States may be as large as the land market warrants 
within reasonable bounds. _ 

The decision of the Bureau of tac fad aweniant fieieeone 1s 
affirmed without prejudice to any application Mrs. Burt may file to _ 
acquire the lands involved at a public sale under section 14 of the 
maysor eon Act, supra. 2 
| | se Wana Ww. GaRpNzr, 

| | Assistant Secretary. 
1As to lands in abandoned military reservations, “the Secretary we the Interior ae . 


sell the same at private sale, for cash * * #9" 23 Stat. 103; 43 U. 8. C. sec. 1072. 
[Italics supplied. ] 


Ag to section 14 of the Taylor Grazing Act, “it shall be lawful for the Secretary of the 


Interior to order into market and sell at public auction * * * any isolated or dis- . 
connected tract or parcel of the public domain not exceeding seven hundred and sixty 
acres which, in his judgment, it.would be proper to expose for sale * * *." 48 Stat. 
1274 ; 43 U. 8. C. sec. 1171. Pian supplied. ] . 
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| | H. R. SCIVALLY 
—A-24569 Decided Aprit 17, 1947 
Oil and Gas—Mineral Reservations Under Louisiana Law. | 
Under Louisiana law the reservation by a vendor of mineral rights in lands 
sold creates only a servitude in the land which is extinguished if not exer- 


eised by the vendor within 10 years, even though the reservation is sed 
made for periods i in excess of 10 years. 


: Mineral Reservations in Louisiana. Acquired Lands—Terms of Purchase by 8 
Department of Agriculture. 


In view of assurances from the Department of oientcuns that that Depart- . 
ment interpreted the Louisiana law of servitude as being inapplicable to 


_ Inineral reservations made by vendors of land to the United States, and that — 


the Department contracted for the purchase of land on the basis that the. 
vendors could reserve the minerals for over 10 years and assured such. 
vendors that such: reservations would be honored -for the full period, this — 
| ‘Department will give eg ee ‘to the mineral reservations for their full 
period. 
"MOTION FOR REHEARING 


On January 20, 1947, the Department approved a decision of the 
Bureau of Land Management rejecting the application of H. R. 
Scivally for a lease on a future interest in oil and gas in 560 acres of 
acquired land situated in Claiborne Parish, Louisiana. Scivally has 
filed a motion for rehearing. | 

The land in question was cae — the United States cnnough 
_ the Department of Agriculture. In the deed of conveyance, executed 
on February 2, 1938, the veridors reserved for a period of 25 years 
from May 28, 1936, the right to all minerals in the land. On May 22, 
1946, the vendors pecued a lease of the oil, gas, and other minerals 
to Scivally for a term of 10 years and so Jong thereafter as minerals - 
should be produced. The lease was placed in escrow pending title 
examination. 


On June 24, 1946, Scivally Gled with the Department of Agricul Asoee 


for execution by the Secretary of Agriculture an agreement that at. 
such time as the mineral rights would vest in the United States, the 
Secretary would issue to Scivally, his successors or assigns, an oil, gas, | 
and mineral lease “to be of such character and with such terms and 
conditions as those set: forth in the oil, gas and mineral lease” executed 
by the vendors. Scivally said that ales he could secure the agree- 
ment, it would not be feasible to accept the vendors’ lease and to make 
heavy expenditures and engage in drilling and other exploratory ac- 
tivities. Pursuant to section 402 of Renrpanieation: Plan No. 3. of 
1946, the case was transferred to this Department for action. 

Th the decision of January 20, Scivally’s request was treated as an 
~ application for a future lease pursuant to regulations of the Depart- 
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ment of Agriculture (7 CFR, 1944 Supp., 4.9). The regulations pro- 
_ vide that where the United States owns a future interest in oil or gas, 
the Secretary may, “where it is deemed in the public interest,” enter - 


- into an agreement for the issuance of an oil and gas lease at some 


future time. The execution of an agreement. with Scivally was not 
deemed to be in the public interest primarily for the reason that it 
might defeat the vesting of the mineral rights in the United States. 
on February 2, 1948. Such vesting was deemed to be a possibility 
under the Louisiana law of servitudes or prescription which was fully 
_ discussed in the decision. - Briefly, the Louisiana law is that the reser- 


- -wation of minerals in a conveyance creates only a servitude in the land _ 
which is extinguished if not exercised within 10 years of its creation. — . 


. This is so notwithstanding that the reservation is expressly made for 
_periods in excess of 10 years. In this case, therefore, it was thought 
that the mineral rights would pass to the United States if not exercised 
tby February 2, 1948. Reference was made to a 1940 Louisiana statute 
{Act 315, La. Stats., 1940) which purports to render mineral reserva- 
tions in conveyances to the United States “imprescriptible,” i. e., not 
‘subject to the law of servitudes. . It was held that this statute could not 
be given retroactive effect and that it would be invalid if so applied. 
in his motion for rehearing, Scivally contends that the 1940 act 
As. applicable. He then urges that as a matter of policy the United 
States should “ratify” his lease+ He suggests that if such action 
is not taken, the operator of the lease will take out as much oil and 
gas as he can during the 14 years remaining of the mineral reserva- | 
tion and that such uncontrolled production will not be in the public 
interest. Aside from this, he states that when the land acquisition 
program ‘was undertaken Be the United States, Government agents 
advised the landowners that their mineral rights would be preserved 
for the full period of reservation and that the United States would. 
not invoke the law of prescription to defeat these rights. 
The Assistant Secretary of Agriculture, in a letter to this Depart- 
ment dated April 3, 1947, has verified this last statement. He states 
~ that his. Department saterrsied the law of prescription as being 
inapplicable to reservations made by the Government’s vendors in 
conveyances to the United States, and that under this interpretation - 


_ the Department contracted for land on the basis that the vendor could 


reserve the minerals for a period of over 10 years and gave assurances 
that such cee would be honored for the fall p Pane The 


‘1 Not only in the motion for rehearing but in severnl ee received ‘from Scivally's 
attorneys from time ‘to time, the request is made that Scivally’s lease with the vendors be 
“ratified.” Apparently by “ratification,” Scivally means the execution by the United States. 
of an agreement. to issue him a future lease. The United Stutes has no control over ‘the 


leasing by the vendors of the mineral interests which they have reserved, and no AppTOVAL a 


or rey Lion: by the oe States is required to. make such leases effective. 


- 828] 4 WIIAM H. Holst — i (ti(itst~i‘<—sé«SDW 
2 ad eS April 21, 1947 - | | 


| ‘interpretation referred to was apparently that set forth j in opinions 
of the Solicitor of Agriculture (Op. Sol. No. 4948, March 25, 1944; 


No. 13845:Old Series, September 4, 1985; and ister of May 4, 1935, 


to Regional Law Officer Murphy at. Atlanta, Georgia). 3 
In view of this information, which was not available to this De 
partment at the time the decision of January 20 was rendered, the 
Department will recognize the mineral reservation of the vendors — 
as being in effect for the ‘full period of 25 years. This renders un- 
necessary any further consideration of the effect of the 1940 Louisiana 
‘statute. Since the primary ground for rejecting Scivally’s applica- 
tion has thus been removed, a reconsideration of the facts will be 
~ necessary to determine whether it will be in the public interest to 
enter into an agreement now to issue him a, lease effective in the future. 
The case is, therefore, remanded to the Bureau of Land Management 


for the determination of this question and for appropriate action, to 


be or the ee | 


Wannur W. GaronER, 
Assistant Secretary. 


aoe, ‘WILLIAM H. HOLST 
 ARMI6 =———Ss«C ec déed April 21, 1947 


- Public Sale— Purchase of Mountainous Tract—Section 14 of Taylor Grazing “i 
-Act—Use of Improper Application Form. 8 : 


"Although executed on form governing sales of isolated tracts; application. held 
sufficient.as an application for a mountainous tract under the particular 
7 facts of the case, in which the supporting affidavit emphasized the moun- | 
 tainous character of the land and in which the Land Office, in a previous 
decision, had characterized. the application as an application for a | 
mountainous tract and had suggested its refiling. . | 


es Sale of Land—Public Interest. 


Sale of land held to be in the public interest where it is public ian: setend: i 
ing into a general area of privately owned land, but only if the purchaser 
also buys certain. additional public lands in order to prevent the isolation of 
such Jands by surrounding privately owned lands. a. 


APPEAL FROM THE GENERAL LAND OFFICE* — 


On September 98, 1985, William H. Holst filed a public: ani ap- a 
_ plication, Great Falls 081850, under section 14 of the Taylor Grazing 
Act (48 aaa 1274; 43 U.S. C. sec. 117 1), for lots 1, 3, 5, NWANE A 


1 Effective J uly 16, 1946, the General Land Office and the Gra zing Service were » abolished’. | 
and their functions were transferred to the Bureau of Land pies a by Reorganiza-. 
- tion Plan No. 8 of 1946 at we ‘R, 7875, 7876: TTB). ef 


2 
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sec. 14, T. 5 S., R. 4 W,, Pp. M., Montana. The application was 
executed on the form governing ouirchiases of isolated tracts. Holst 
stated in the application that he was the owner of adjoining land. On 
October 21, 1935, he submitted an affidavit in which he alleged that 
“the land applied for in said isolated tract application No. 081850 - 
is rough, and mountainous and is unfit for cultivation.” © 

On February 19, 1936, the Assistant Commissioner of the General 
Land Office rej ed the application, on the ground that at the time 
it was filed public sale of the land was precluded by the first general — 
order of withdrawal (Executive Order No. 6910, November 26, 1934). 
Since the Executive order had been amended on November 26, 1935, 
so as to permit sales under section 14 of the Taylor Gr azing Act, the 
Commissioner’s rejection, however, -was without prejudice to ap-- 
plicant’s right to have his application considered as a.new applica- _ 
tion for the public sale of the lands. The Commissioner specifically — 
~ described Holst’s application asan “application * * *™ under the 
second proviso to section 14 of the Taylor Grazing Act,” and 
emphasized Holst’s allegation that the land: applied for is rough 7 


7 and mountainous, and unfit for. cultivation. 


In accordance with the Commissioner’s decision, Holst requested, ~ 
~ on March 12, 1936, that the papers originally submitted be considered 
as a newly filed application! Investigation was made of the land.’ 
On May 26, 1944, the Assistant Commissioner rejected the application — 
for the reason that the land is not isolated by location or use from the 
other public lands-in the township, and that its disposal would be con- 
trary to the public interest since it can be properly utilized and ‘ad- 
ministered under Federal ownership in connection with other. public 
- Jands in the area. However, the Assistant Commissioner added that 
apparently the applicant is primarily interested in the land for a 
residence site, and that the rejection of his application would be with- — 
out prejudice to the filing of an application under the Five-Acre- 
Tract Act of June 1, 1938 (52 Stat. 609; 43 U. S. C. sec. 682a). | 
William #H. Holst had died in the acne and Emma A. Pom- 
renke filed an appeal as the administratrix of his:estate. An addi- — 
tional field examination was made in order to obtain data for deter- 
mining the proper disposition or use which should be made of the land. 
Following an extensive investigation, the appeal was transmitted to 
the Department on August 20, 1946. Thereafter, a ‘reexamination 
- was made of the question - whether the public interest requires re- 
tention of the land in public. ownership. | | 7 
The present application is sufficient as an application under the 
second proviso of section 14 of the Taylor Grazing Act, i.e, fora _ 


2 — tract of land which is mountainous or too rough for caltivatien: Al- — 
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though the application was executed on the form governing sales of 
isolated tracts, it should be noted that the supporting affidavit which _ 
the applicant submitted in accordance with the regulations (48 CFR. 
250.8), emphasized that the land is rough, mountainous, and unfit | 
for cultivation. In particular, the Land Office decision of February 
19, 1936, rejecting the application but suggesting its refiling, charac- 


jarined it as an application under the second proviso of section 14 : 


- of the Taylor Grazing Act and called.attention to the fact that the 
land is mountainous and unfit for cultivation. The Land Office thus 


regarded the application as one for a mountainous tract. Pursuant 


to the suggestion of the Land Office, the same papers originally sub-_ 
. mitted were refiled on March 12, 1936. They meet all requirements 
of an application for a mountainous tract, and they quite clearly were © 
intended and should be regarded. as. sue Under the express pro-. 
visions of the statute, a mountainous tract need not be isolated, and 
the Land Office.erred in rej oe the jeypiceuien on the ground. that 
it is not isolated. | 

Reexamination of the nature. and iaeen of the isda hae: shown 
that no particular public interest requires’ retention of the land in 
public ownership, since it is public land extending into a general area — 
of privately owned land. However, the public interest demands © 
that, if the land is sold, the purchaser also buy lots 4 and 6 of the 
same section, lying on the opposite side of an adjoining mining claim 
which is patented to the applicant. For otherwise a narrow neck of 
public land would remain, protruding into privately owned land. 

Consequently, the decision of the Land Office is reversed, and the 
_ appellant given an opportunity to amend his application, ie 30 
days from receipt of notice of this decision, so as to include’ lots 4 
and 6 of section 14. If appellant should fail ‘so to amend his ap- 
- plication, it is hereby rejected for the reason that a sale of the lands 
now applied for would be contrary to the public interest. The re- 
jection would be without prejudice to appellant’s right. to file an 
- application. under the. Five-Acre-Tract Law, supra. It should be | 
noted, however, that in case of a disposition iden that law, veterans. 
of World War II may have a preference right over the appellant 
(section . A, of the act of September. 27, 1944, 58 Stat. 748; 43 U.S.C. 


+ sec. 282). 


The case is remanded to the Buea of Land Management for fur- 
_ ther ae in accordance with this decision. 3 


Warner W. Ganpwer, 
Assistant Secretary. 


“a 


4 
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— s CALDER, APPELLANT 


v. 
| | WILSON MURRAY ET AL.., INTERVENERS : 
A-24397 | _ Decided April 23, 1947 


Authority of Director of Grazing Service—Examiner Resigning 1 Before | 
 -‘ Rendering a Decision. eo hy 


~ Under the regulations in force | in “March 1946 (43 CFR 501.9 (i) \, the examiner. 
_ either had to: make findings of fact and render a decision himself, or could 
— submit a proposed. decision to the Secretary upon whose approval it would 
become. the decision of the Department ; and if the examiner resigned before. ; 
issuing a decision, the Director of the Grazing Service, who had no function 
in the appellate process involving gr azing matters, had no right to issue a - 
decision on the basis of the hearing before the examiner. . : : 


Scope | of Examiner’ § Decision—Framing of Issues—Additional Grazing 


Privileges and Existing 10-Year Permit. 
While, when appealing to an examiner, an applicant may not. restrict the 
issues, fairness requires that if additional issues are considered the examiner 
so state, in accordance with 48 CFR 501.9 (g), so that, unless the issues are 
_ specifically widened, questions involving the impropriety of an existing 
year permit may not form the basis of a decision concerning the grant of . 
additional grazing privileges. | | | | 


Seasonal ‘Use of Range. | 


Questions as to the seasonal use of the range are matters s peculiarly for con- 
sideration by the local officials, 


Advisory Board—Bias: of Member—Section 18 of Taylor eae Act. 


Section 18 of the Taylor Grazing Act (53 Stat. 1002; 48 U. 8. GC. sec. 8150-1) | 
. expressly provides for an advisory poard of “local stockmen”. (see, also, 
43 CFR 501.12), and there is no showing in the case to substantiate the 
claim of bias or impropriety on the part of one of the members. 


APPEAL FROM THE GRAZING. SERVICE * 


- Zelph g. Calder has appealed from a decision of the Acting Director 
of Grazing, styled “Findings of Fact and Decision of the Examiner,” 
Nie affirmed a decision of ‘the district eraner, Utah ome District. 

8 (Duchesne) 2 


Z Effective July 16, 1946, ‘the Genetsi Lana Office and the Grazing service were ahaa 
and their functions were transferred to the Bureau of Land Mavagement, by aacuae 
tion Plan No. 3 of 1946 (11 F. R. 7875, 7876.; 7776). 

2 Notice of ‘intention to appeal to the Secretary was filed in this case on March o5, 4946, 
and the appeal perfected on June: 24, 1946. -Section 9 (j) of the Federal Range Code, as 
then in force, provided for an appeal to the Secretary from decisions of an examiner.... By . 
Circular 1630 of December 11, 1946 (11 F. BR. 14496), the Federal. Range Code was revised 
to provide for appeals from decisions of examiners to the Director of the Bureau of Land 
Management. (43. CFR 161.9.°(j)), subject to any further appeal to the Secretary of the. 
Interior (43 CFR. 161.9 -(m)). Since the appeal to the Secretary was filed in the present 
case before the issuance of Circular 1630, it is decided by the Secretary in accordance | 
with the appeal procedure in effect at that time... In any event, even if the new appellate . 
_ procedure were deemed applicable, the Secretary, of course, has authority to decide any 
matter, irrespective of the fact that regulations provide for an intermediate appeal. 43 
. CFR 221.83 ; West v. Standard. Oil Co., 278 U. 8S. 200, 218 (1929). 
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Utah Cui District N 0. 8 was established on June 22, 1935. Ap: 3 
pellant’s first application for grazing privileges was filed on July 25, 
1935, and he has been granted certain grazing privileges for his live? 
stock | in Units B and C of the grazing district each year since 1935. — 
The present appeal arises out of an application by appellant for addi- — 
tional grazing privileges. He holds a 10-year permit issued to him on 
January 10, 1943. On February 26, 1945, he sent a letter to the Graz- 


ing Service, requesting adjustment of that permit. The permit 


assigned to him is for 60 cattle each year on Unit B from April 16 
to May.15, and November 1 to December 81, and for 140 cattle, during 


the same periods each year, on Unit C. In his letter, he requested — : 


transfer of the 60 cattle from Unit B-winter to Unit: C -winter, and 
at the same time asked that the time of the permit for Unit C-winter 
be specified as November 1 to April 30. In another letter, also of 
. February 26, 1945, appellant protested the use of the Unit C cattle 
division during the month of May, alleging that that month is the’ 
main growing season for the winter feed. In addition, he filed an — 
application on March 19, 1945, requesting, besides other privileges, 
a permit to graze 140 Read of cattle on Unit C-winter from as id to 
May 1, and November 1 to December 31, 1945. : 

While : approving the other. requests made by appellant j in his March 
19 application, the district grazier, on March 29, 1945, rejected the 
application with respect to the grazing of 140 cattle on Unit C-winter’ ~ 
for the period April 1 to April 15, for the reason: that such use m 
would be detrimental to the Federal range and would adversely affect 
other licensees and permittees. Appellant’s request to use the Federal 
range in Unit C cattle allotment for a 6 months’ period during the 
- winter was also denied. The grounds for that denial were (a) more 
than 2 years of nonuse had expired since 6 months’ use had been applied. 
for, used, or grated; (0) no sufficient range or forage available for 
any ether class of livestock except class 1; and (¢) such use would 
adversely affect other aati and would be detrimental to the 
Federalrange. Ps | 

Finally, the district orazier 16] jected cepellant pre -otest penne the. 
use of Unit © cattle allotment during the month of May, on the 


- grounds that it had been previously determined by the Grazing Serv-.— 


ice and the advisory board that the month of May is a part of the: 
proper grazing seasou and that to eliminate use. during that oe 
would seriously affect the other permittees. _ e 

Calder appealed the decision of the district grazier. He sped eet | 
he has run between 50 and 250 head of cattle for the last 15. years in 


_ the vicinity; that his father, O. B. Calder, together with his three 


sons—the appellant, Leo and Mentzer—grazed: about 2,000 head: of 
| Bneep auras) winter seasons for not less than 15 years ee to 7 
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1934 on what is now known as Unit C-winter and B-winter; that since 
the organization of the grazing district appellant has been granted a 
permit to run 200 head of cattle on the Federal range, or the equivalent 
in sheep, except as temporarily reduced in certain ways; and that he 
never acquiesced in a permanent permit for less than 200 cattle, 6 
‘months’ winter use, but on the contrary was informed by the Grazing 
Service that the 8 months’ winter use was only temporary. He stated 
that he has paid his grazing fees “for the lest past seven or eight years 
and has received: very little use of the Federal range”; that it has 
been his plan, because of the Grazing Service policy of changing the 
allotment of Federal range from sheep to cattle, also to change from 
sheep to cattle and “run his cattle on the public domain during the 
winter months the same as sheep are run”; and that he has “no private 
‘ground to care for his cattle during the winter. months (except a 
twenty-acre pasture),” so that to “deprive” him of the Federal range 
- during part of the winter season would force him to lease winter pas- 
tures and buy feed at prohibitive prices. me 

_ A hearing was held before Perry T. Williams, as examiner, on Sep- | 
tember 12, 1945. At the beginning of that hearing, the examiner 
announced that, the parties had stipulated the i Issues in the ¢ case to be 


as follows: 


a" Whether the appellant is qualified and eligible fort his pase properties, 
personal qualifications, and within the provisions of the Federal Range Code, © 
to receive a, license or permit for the grazing of 140 cattle in Unit C and 60 
 ¢attle in. Unit B for. the full winter grazing season of 6 no being from 

November 1 to April 30 each year; and 
- 2. Whether the classified use of the Federal range in Unit C for the month: 
_ of May each year should be rescinded and that reuee closed to all present users 

during the month of May. | . o 
Certain licensees and permittees ‘of the Heder range in Unit C were 
‘recognized -as interveners. Described lands were stipulated by the 
parties to be the base properties of the appellant for the grazing privi- 

- leges requested. The parties stipulated that “there is with the file of 
the appellant a copy of the 10-year permit issued to him by the Graz- 
_ ing Service on January 10, 1948, which permit has at all times since © 

its issuance remained in Sood standing.” At the opening of the hear- — 
ing, District Grazier Dale C. Naylor, who represented the Grazing 
Service at the hearing, stated his position as follows: 

My contention is that the adjudication of grazing privileges made by former 
district graziers in this district substantially represent the maximum qualifica- 
tions of the appellant from his base properties, particularly the grazing privi- 
leges specified in the 10-year-term permit issued to this appellant on January 10, | 
1948, as accepted and countersigned by him at that time. 


Mr. Naylor further referred to the reasons, set forth een of his | 
rejection notice of March 29, 1945, and summed. up his position by | 
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sang as his contention “that the livestock Spemations of the pee 
lant have heretofore been stabilized and that any additional use of | 
~ the Federal range by the appellant would be in excess of his auaees | 
_ tions under the general provisions of the Federal Range Code.” | 
Most of the testimony at the hearing was concerned with the second - 
— issue stated by the examiner, namely, whether the Federal range in 
Unit C should be closed to all users during the month of May, and in | 
lieu thereof be reclassified as suitable for use during the period April | 
1 to April 15 each year, in accordance with appellant’s petition. Of 


the other testimony, some portion was devoted to the question whether ~_ 


appellant used the Federal range during the priority period with — 
cattle. That. portion of the testimony, however, is irrelevant becatise 
later in the course of the hearing appellant stated specifically that he 
bases his class 1 priority claim on the use of the land during the pri- 
ority period with sheep, not with cattle. Almost all the evidence 
taken at the hearing concerning sheep operations related to the opers- 
tions carried on by’ Eppes father and brother, .O. B. and Leo 
Calder. 

The examizier, Mr. Williams, aineelt did not render any asia 
At the time of the decision here appealed from (March 13, 1946), he 
was no longer in office. The decision of March 13, though styled 
“Findings of Fact and Decision of the Examiner,” was signed by the 
Acting Director of Grazing. The decision ruled that.1t is the con- 
clusion and decision “of the examiner” that appellant does not own or 
control base properties which would qualify him to receive a license 
or permit for the grazing ‘of 140. cattle upon the Federal range 1m 
Unit C and 60 cattle in Unit B for the full winter grazing season, 
_ November 1 to April 30. It was-stated to be the further conclusion 

and decision “of the examiner” that there is insufficient evidence to 
support appellant’s petition to close the range during May and to re-_ 
_ classify it as suitable for use during April 1 to April 15 each year. 

The first conclusion of the decision was predicated upon the follow- 
ing reasons: 

(a) There is a presumption that the grazing ptivilepes conferred by 
_ the permit issued on January 10, 1943 , represented the maximum graz- 
ing privileges the appellant was qualified to receive. It was not until 
more than 2 years thereafter that he applied for additional grazing 
privileges, and no additional base ‘properties had been ete by 
him in the meantime. 

(5) Appellant was not qualified to receive a license or permit for any 
grazing privileges upon the Federal range on January 10, 1943, in that 
he did not possess sufficient land or water to insure a year- round opera- 


a tion as requir ed in section 1 (a) of the Federal Range Code. 
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 (¢) Since appellant did not graze his cattle during the winter months 
; upon public domain that is now within an established grazing district, 
- his properties are not dependent by use, within the meaning of section 
2 (g) of the Federal Range Code, by reason of his own livestock opera-_ 
tions during the priority years, except for a small amount of Federal 
range used by him during the summer months. The sheep operations _ 
conducted by O. B. and.Leo Calder do not result j in making appellant’s 
_ properties “lands dependent by use.” | 
The decision based its second conclusion. upon the established doc- 
trine that classifications as to the seasonal use of ranges are clearly | 
matters for consideration by the advisory board and the local adminis- 
trative officers of the Grazing Service, and that their action. will not 
be disturbed unless irregularities are shown warranting disappr oval.. 
- Finally, it directed the district. grazier to reconsider the facts showing | 
that the permit of January 10, 1948, was improper ly issued, and, if it 
appears appropriate to him, to take action with a view to canceling the 
permit to the extent to which it was issued improperly. a | 
In his appeal to the Secretary, Calder urges that the examiner rs 
decision is based upon facts immaterial to the issues upon which ap- 
pellant appealed from the district grazier to the examiner, and that 
at puts in issue his long-established 10-year permit which is not subj ect 


_ to review in this proceeding. | He contends:that the examiner com- 
mitted prejudicial error in some of his findings of fact, and thatit was = 


“prejudicial and unfair to appellant’s substantial nants to have Mr. 

HE. Seeley, a permittee in Unit C-winter and pieent of the Ashley 7 
_ Cattle Growers Association, sit as a. member and president of the ad- 
-visory board which heard-and determined appellant’s application for 
a 6 months’ cattle permit for 200 head on the Federal range. Appel- 


Jant also alleges that: originally he-had,a.6 months’ winter permit on’ - 


‘the range, and accepted the limited 10-year permit only under the 
_ apprehension and on the condition that he would be permitted to ap- 
ply for a different and greater use of the Federal range later. He 
asserts that it had never been his contention that any sheep permit of 
-O. B. or Leo Calder had been transferred to him, but that the “records 
‘show from the inception that appellant has a ee permit long with 
this cattle permit.” 

The decision of March. 13, 1946, was not rendered in accordance 
with the procedure then specified | im 43 CFR 501.9 ( 1: That pro- 
vision read as follows: 8 | 

(i) Findings. of fact and decision by examiner; notice; submission to Secre- - 
tary of the Interior. As promptly as possible following the conclusion of the — 
hearing the examiner will make findings of fact and render a decision, which 
shall become a part of the record in any appeal, and a copy of which shall be 


sent by register ed mail to the appellant and all interveners: Pr ovided, however, - 


That. the examiner may, before promulgating a decision, submit it to the Secre- 
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tary of the Interior for consideration. Upon approval by the Secretary, it shall 
constitute the decision of the Department, without prejudice to the right of any 
party affected to be furnished with a copy of the transcript of testimony, as 
provided in the next. paragraph, and to move for a rehearing in the manner pre- | 
' geribed by the Rules of Practice of the Department then in effect.- . 


Clearly, under. the regulation either the findings of fact had re ‘be 
made and the decision réndered by the examiner, i. e., the person who 
conducted the hearing (see 48 CFR 501.9 (g)), or he could submit a 
proposed decision to the Secretary, upon whose approval it would be- 
come the decision of the Department. Under those regulations, the | 
Director of the Grazing Service, as such, was given no function in 


the appellate process involving grazing matters. Asis indicated bya _ 


memorandum in the file, the Director of the Grazing Service ap- 
parently felt that-section 9 of the Federal Range Code (43 CFR. 
5OL9). Dermtied, him to issue and sign the decision in the circum- 
stances,. “as the examiner presides at a local hearing as the repre- 
sentative of the Director and. actually hears the case.on. a bureau 
level for the Director.” The Department does not share that. view. 
_ ‘The provisions of 43 CFR 501.9 were Specie; an appeal was allowed 
from a decision of the district grazier to an “examiner” of the. Grazing 
Service (501.9 (c)); the hearing was to be conducted before. the 
“examiner” (501.9 (g)); and the decision was. to be made by the 
“examiner” (501.9 (i)).2 Procedural requirements of such a nature 
should. not be.interpreted. loosely or disregarded.* * The action of the 
Director’ was not authorized: by and is inconsistent with the regula- 
tions.® And while-in a proper case the Secretary may waive the 
provision of : a regulation Ce: alo) soon 2, nupne)s the Director 


36r a proposed decision ould be submitted to the Secretary for. approval. diag 501.9 
(i), supra. | 

‘While the. decision - of. March 13, 1946, was relieved before. the mneiaene: of the 
Administrative Procedure Act of June 11, 1946 (60 Stat. 237), it may nevertheless be 
appropriate to refer to that act and to the new regulations governing grazing appeals, — 
-which: were issued in. order to’ conform the procedures to the mandates of the act. 43 CFR 
-161.9 (i) —which supersedes 43 CFR 501.9 (i)—authorizes the Director of the Bureau of. 
Land Management to require, in specific cases, that the examiner make only a recommended 
‘decision and submit it, together with the record, to the Director for consideration. This | 
‘provision implemented section 8 (a) of the Administrative Procedure Act. which, with 


exceptions not here relevant, provides that “Whenever the agency makes the initial decision 


without having presided at the reception of the evidence, such Officers [hearing officers] 
Shall. first recommend a decision.” '. Apparently, under’ the provisions of 43 CFR 161.9. (i) 
‘and section 8 (a) of the Administrative Procedure Act, a person who is completely outside 
the specified hierarchy of an appellate process (as the Director of the Grazing Service was 
 -in the case at hand) may not.arrogate to himself the right to render a decision on the basis 
_ -0f-a hearing conducted by an examiner. And to that extent, 43 CFR 201.9 (i) should not 
be interpreted differently. peckions 501. a (i) and 161.9 (i) do not differ materially in 
- that particular regard, - 
5 The decision of March: 13, 4946, is hala dette because of. inconsistency with a ~ 
_specifie regulation. The question to be determined therefore is not whether the action of: 
.the Director deprived appellant of a “hearing” as required by statute. - See Section. 9 of © 


the Taylor Grazing Act (48 Stat. 1278;.48 U. S. C. sec. 8315h). ‘The doctrines announced 


_ by the Supreme Court in the Morgan cases (Morgan yv.. United States, 298 U. S. 468 (1986); 
804 U. S. 1; 304 U. &. 23 (1938))) thus are not in point. 
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of the Grazing Service had. no such authority with respect to the 
procedural provisions of the Range Code. Nor is it believed that in 
a controversial matter like the present the Secretary should now at- — 
tempt to waive a regulation which assures consideration of a record 
by the very person who conducted the hearing. 

_ Apart from this defect, there is a further ob] ection to the decision 
of March 13, 1946. Appellant, who holds a 10-year permit issued on 
Ji anuary 10, 1948, appealed from a decision of the district grazier 
which re] jected ‘his application for additional grazing privileges. In 
accordance with the provision of 48 CFR 501.9 (g)* the parties stipu- 
lated the issues. It would seem that in connection with its first 
conclusion the decision went beyond the issues stipulated by the 
parties. Only the first i issue, i. e., the question whether appellant is 
_ qualified to receive a license or neriit for the grazing of 140 cattle i in 
Unit C and 60 cattle in Unit B for 6 months during the winter season, 
has any relevance here.’ But, as framed by the examiner, that issue 


- did not call into question the propriety of the existing 10-year permit — 


which had been granted to the appellant. True, it has been settled 
“py the Department that when appealing to an examiner an applicant _- 
may not restrict the issues to those included in the scope of his ap- 
peal. Joseph F. Livingston et al., A. 22362, December 18, 1939 (un- 
reported), motion for rehearing denied. The Department stated in 

that case that an appellant— . 


24 * * ig on notice of the fact that the heariaens may even result in the 
introduction of evidence that will warrant the reduction of the license that has 
already been sranted, for the Federal Range Code, in section 9, paragraph §g, 
‘provides not only that at the time of the hearing the appellant, the regional 
grazier, and the recognized interveners shall ‘stipulate as far as possible all - 
material facts and the issue or issues involved, but also provides that “The 
examiner will state any other issues on which he may wish to have evidence 


presented * * #97 Thus an appellant must realize when he files an appeal 


that he cannot restrict the scope of the hearing to a particular issue which he _ 
‘desires to. raise, but that he must be prepared to defend, in whole or in part, 
‘the license that has been issued, if it appears to the examiner that there ‘is any 

- reasonable doubt as to the sufficiency of the showing upon which it is based. — 

But, while the issues may not be restricted, fairness requires that if 

additional issues are considered, the examiner so state in accordance 
with section 501.9 (g). Here the examiner never indicated that he 





4 As far as here relevant, that section provided: ‘The appellant, the district grazier, and 

recognized interveners will stiptlate as far as possible all material facts and the issue or 
issues involved.’? 
"The second conclusion in the decision, viz, the determination of the seasonal use of the 
range, corresponds to the second issue as stated by the examiner, and may be disregarded 
' for present purposes. Questions as to the seasonal use of the range are, of course, 
peculiarly matters for consideration by the local officials. 43 CFR 501.12 (i) (5); 501.5 - 
(a). George Magnuson, A. 23211, March 7, 1942. Cf. Elmer Nielson, A. 24107, oe 5, 
1940; Howard Lathrop, A, 23242, March 21, 1942 (all unreported). 
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wished to ‘eae ayenes: on the propriety of the ee grazing | 
‘permit. The provision of 43 CFR 501.9 (g) established a procedure 
for introducing additional issues, and if that procedure was not fol- 
lowed, the decision should not have gone beyond the issues stated by © 
the examiner. And although the decision actually ruled only that 
appellant was not entitled to additional grazing privileges, the rea- 
sons stated in the ‘opinion show that the Director strongly relied on 


his view concerning the impropriety of the original permit. In — 


fact, two of the three reasons advanced as bases for the Director’s — 
conclusion, i. e., the reasons listed, supra, in the statement of facts as 
(6) and (¢), were. addressed directly to the original permit. Thus, 
ser Director stated that appellant did not on January 10, 1943, have 
a “year-round operation” as required by section 1 (a) of the Federal | 
ae Code, and that his properties” ‘were not “dependent by use,” , 
within the meaning of section 2 (g) of the Federal Range Code. 
With respect to the first question, it may be noted that the Director — 
specifically found that “the evidence does not disclose where and how- 
- these cattle have been maintained during the winter months.” ‘That 
finding may be supported. by the evidence, but it suggésts that in — 
the hearing the question as to a year-round operation was not properly | 
placed in issue. Similarly, the second question, i. ¢., the broad issue 
as to whether the base properties are “land dependent by use,” within 
the meaning of 48 CFR 501.2 (g), was not adequately covered at the 
hearing so as to permit a determination in the decision. In its broad | 
easly cus the question was not in issue at the hearing, and no 
clear evidence was received as to appellant’s contention, emphasized 
on appeal, that he grazed sheep and had a sheep permit, independently 
of the permit issued to O. B. and Leo Calder. Without expressing 
any opinion as to the merits, the Department feels that these two 


reasons should. not have been used by the Director to support his _ 


conclusion. 

The Department palioves that, under the circumstances, it need not 
determine whether the first reason given by the Director (listed under 
(2) , supra, in the statement of facts) adequately supports his conclu- 

' sion. The statement that the grazing privileges conferred by the pér- 
mit of January 10, 1943, presumptively constitute the maximum to 
which appellant is Sntitled: is in itself not a strong argument and, in ~ 
particular, is somewhat aeoucie ical with the clearly expressed view of. 


the Director that appellant was not entitled to any permit whatever 


- on January 10, 1948. Moreover, again without passing on the merits" 


- _ of the controversy, the Department feels that the treatment of. that 


‘question by the Director failed to consider appellant’s contention that 


he never acquiesced in a permanent permit for less than 200 cattle, but — 


on the contrary was informed by the. Grazing Service that the - 
9398405288 | 
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3 months’ winter use was only temporary. For the same reason, the 
conclusion of the Director does not seem to be adequately supported by 
his mere reference to the fact that it was not until more than 2 years” 


after the issuance of the permit that appellant applied for additional 
grazing privileges. In any event, the Director’s conclusion cannot be — 


divorced from his emphasis on the alleged impropriety of the permit 

| issued on January 10, 1943. : 

» Finally, it should 66 noted that, although mer iy directing the dis- 

: trict grazier to consider the institution of proceedings for-cancellation 
of the permit (43 CFR 501.9 (d)), the reasoning in the Director’s 

decision, if permitted to stand, would seem to prejudice the, outcome 
of any such proceeding. 

_ Aside from the fact that the Director should not have ae re any 
decision in the case (see, supra), it follows that the pepe: of his deci- 
“gion is objectionable. - 
_ The decision of March 18, 1946, is sient vacated, ond it ear = 
unnecessary to examine the various substantive issues aed on appeal, | 
Only the contention concerning the alleged bias of Mr. Seeley, a mem-— 


. ber of the. advisory board, need ‘be considered. All the evidence in 


the case has been carefully examined in order to ascertain whether 
there is any substance to appellant’s charges. Section 18 of the Taylor 
Grazing Act, as added July 14, 1989 (53 Stat. 1002; 43 U. S. C. sec. 
eonee expressly provides for an advisory board of “local stock-. 
men.” See, also, 43 CFR 501.12. Nothing has been shown to substan- 
re the claim of bias or impropriety on the part of Mr. Seeley in 
performing his functions as a member of the advisory board. Cf. 
Harvey Brothers v. U. Patton et al., A-24482, March 28, 1947 (unre- 
ported) ; see, also, Urs. Lurley Helconh et al., A~23962, ‘November 4, 
1944 (unreported). 
- . The case is remanded to the Bika of Land Management which 
| will arrange for appropriate action on Calder’s epee from the deci- 


a sion of the district grazier. 


Oscar L. Goce. ia 
Under Secretary. — 


| WILLARD B. ARONOW 
— A-24584 Decided April 23, 1947 


Ou and Gas Leases—Extension by Reason of Drilling Operations —Primaxy | 

_ Term—Section 1? of Mineral Leasing Act. | 

The oil and gas lease extensions granted by the acts of September 27, 1944 - 
(58 Stat. 755 )., and November 30, 1945 (59 Stat. 587), do not constitute a — 

part of the primary term. of the lease within the meaning of the provision | 

~ in section 17 of the Mineral a Act, as amended (60 Stat. eer which 
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: grants a 2-year extension for leases which are within the known geologic 
structure of a producing field at the end of their primary term and upon 
| which drilling operations are being: prosecuted on such expir ation date. 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT - F 
APPEAL FROM 2H OIL AND GAS: SUPE ISOR: GEOLOGICAL SURVEY 


, Willard B. Aronow i is the holder by assignment of oil and gas lease, | 
Great Falls 051979, the 5-year term of which expired on December 81, 
1944. .The owner of the lease at that time filed a preference- right ap- 

plication for a new lease under the act of July 29, 1942 (56 Stat. 726; 

30.U.S.. C. sec. 226b), but the application was rerected as to 288. 5B | 
acres because they. were on the expiration date of the lease within. the 
limits of an undefined addition to the known geologic structure of the 

-Kevin-Sunburst field: The term of the lease as to. those lands, how- - 


ever, was extended to December 31) 1946, by the acts of September. Cy 


1944 (58 Stat. 755), and November 30, 1945 (59 Stat. 587; 80 U.S. C. 
sec. 226b). _Aronow became the owner of the lease by an assignment 
approved. on August 21, 1946. | | 
On December. 23, 1946, the Geological Suva ee a noeee: a 
intention to drill a well on the lease. Because of severe weather and 
the inaccessibility of the drilling location, drilling operations were 
not cominenced until December 31, 1946. On January 8, 1947, Aronow | 
~ filed;an affidavit: that: on: December. 31,-1946,-the. expiration: date: of the. . 
lease, a, well was being diligently drilled on the lease, and he therefore © 
applied for a 2-year extension of his lease pursuant to section 17 of 
the Mineral Leasing Act, as amended by the act of August 8, 1946 


(60 Stat. 950; 30 U. S. C. sec. 226). His application was rejected on _ 


February 18, 1947, by.the Director. of the Bureau of Land -Manage- 
ment: on: the ground: that..the 2-year extension provision in. section 
17 applies only to leases on which drilling is being prosecuted at, 
_ the end of their primary term, and that Aronow’s lease was not in its 
primary term ou December 31, 1946. In the interim, for the same — 
reasons, Aronow was ordered on January 24, 1947, by. the District _ 
| Engineer and the Oil and Gas Supervisor at Casper: Wyoming, to. 
suspend his drilling operations. At that time the well had reached — 
a depth of 5 feet. 
_ From the decision and. order Aronow has copes to the Secrstaly 
and to the Director, of the Geological Survey. Since both appeals 
‘involve the same question and one: appeal i is before the Department, 
the other appeal will also be “disposed ‘of ‘in the same’ proceeding. 
: eronOw: bases both appeals entirely upon the contention that the 
“primary term” of a lease means its fixed or exploratory period as 
deangmabed fr om. its prognee poene and that it was this fixed 


4 See vere C -Vournas, 56 I, D. 890 (1938). 
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or exploratory or primary term that Congress extended to December 
81, 1946. Therefore, he contends, since there was diligent drilling 
on his lease at the end of its primary term, his lease comes within 
the extension provision of section 17. 

The decision and order are in accordance with i mieeaxtniants 
_ruling of November 13, 1946. On that date, the Department advised 
John E. Cochran, Jr., attorney for the holder of lease, Las Cruces 
064.176, that the Dene extension provision did not apply to that lease 
since it was no longer in its primary term. The 5-year term of the 
lease had expired on December 31, 1943, but had been extended to De- 
cember 31, 1946, just as Aronow’s lease. Since the Departments rul- 
‘Ing was contained in a telegram and reasons for the ruling were not 
fully discussed, they will be set forth here. 

The applicable provisions of section 17, as amended, read as 


follows: 


_ # * #* Leases issued under this section shall be for a primary term of fiwe 
years and.shall continue so long thereafter as of or gas is produced in paying 


ean . 
* a * * ae * 

Upon the expiration of the primart y term of any noncompetitive lease main- 
tained in accordance with applicable Statutory requirements and regulations, 
the record titleholder thereof: shall be entitled to a single extension of the 
- lease, unless then otherwise provided by law, for such lands covered by it as 
are not on the expiration date of the lease within the known geological structure 
of a producing oil or gas field or withdrawn from leasing under this section. 
* ¥* * Such extension shall be for a period of five years and so long thereafter 
as oil or gas is produced in paying quantities and shall be subject to such. rules 
and regulations as are in. force at the expiration of the initial five-year term 
of the lease. No extension shall be granted unless an application therefor is 
' filed by the record titleholder within a period of ninety days prior to such ez- 
piration date. Any noncompetitive lease which is not subject to such extension 
in whole or in part because the lands covered thereby are within the known 
geologic structure of a producing oil-or:gas field at the date of expiration of the 
primary term of the lease, and upon which drilling operations are being dili- 
gently prosecuted on such expiration date, shall continue in effect for. a period 
of two years and so long thereafter as oil or gas is produces in paying quantities, 


{Italics supplied. ] 

The last sentence clearly Drones hae the 2 2-year extension is to be 
beantad only if (1) the lease is not entitled to a 5-year extension be- 
cause it is on a producing structure at the “expiration of the primary 
term,” and (2) the lease is being diligently drilled “on such expira- 
tion date.” Both conditions must be met on the same date, namely, 
the “expiration of the primary term.” To determine what that 
phrase means, it 1s necessary to ascertain as of what date the condition’ 
requisite to a 5-year extension must be fulfilled: ( e., that the leased 
lands are not on a producing structure), for it is ‘only if that con- 
dition i is not met. on that date that a lessee 1 is s entitled toa 2-year axven 
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sion. The frst and third sentences of the above quotation from. 
section 17 establish beyond any reasonable doubt that the critical date - 
is the expiration date of the initial 8- -year term of the lease. Only if - 


a lease is not on a producing structure on that date is it entitled to a 
5-year extension. And only if a lease is not entitled to a 5-year ex- 


‘tension because it is on such a structure on that date is it entitled to | 


a 2-year drilling extension. It follows, therefore, that drilling must 


also be in progress on that date if the 2-year extension is to be ob- 


tained. Obviously, since the 5-year term of Aronow’s lease expired 
on December 31, 1944, he cannot invoke his drilling at the end of the 


‘Tth year of his ies to: meet the requirements for a 2-year extension. | 


. Asa matter of fact, Aronow’ s lease has had the benefit of extensions 


equivalent to the 2-year drilling extension. Under the act of July 29, 
1942, supra, the holder of a 5-year noncompetitive lease was given a 
‘preference right to a new 5-year lease if his old lease was not on a 
- producing structure at the end of its 5-year term... This is precisely. 


the requirement now for a’‘5-year extension. Then the acts of Decem- 
ber 22, 1943 (57 Stat. 608), and of September 27, 1944, and Novem- 
ber 30, 1945, supra, provided that if alease was not entitled to a pref- 
erence right, i. e., because situated on a producing structure at the 
end, of its 5-year term, the term of the lease would be extended to 
December 31, 1946. This extension was obviously the equivalent of 
the new 2-year drilling extension except that no drilling requirement 
was attached. Pursuant to these acts, Aronow’s lease was extended 
from December 31, 1944, to December 31, 1946, precisely 2 years. 
For the reasons given, it is plain that Avonow! s lease was not in its 
primary term on December 31, 1946, and that he is, therefore, not 


entitled to a 2-year extension by reason of the drilling being prose- 
cuted on that date Accordingly, the decision of the Director of the 


Bureau of Land Management and the order of the Oil and Gas 
| Supervisor, Geological Survey, are afirmed. | 


Oscar L. Cuarman, 


oe Rega: ~ 
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| A-24409, _ ‘Decided April 30, 1947 | 
| Taylor Grazing Act—Section 15 Grazing Peat Tetecace Right. 


| Under section 15 of the Taylor Grazing Act, an. applicant for a grazing lease 
is entitled to a. preference over other applicants only if he owns land 


contiguous to the land applied for or controls or occupies contiguous land ~ 
in a non-public-land status, and if he needs the land applied nOK in: order 


properly to cay on grazing operations on his base land. » 


a 2 OF. Solicitor’ s Spidion: April 9,-1947, 59 I. D. 517. 
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An applicant for a grazing lease under ‘section 15 of the Taylor Grazing Act 


is not entitled to a preference under that section as a lessee of contiguous ; | 


_ public land where such Jand is held by him under a section 15 grazing Jease. 
| APPEAL FROM THE GENERAL LAND OFFICE’ | 


Veinade: G. Burson, of Scottsdale, Arizona, has appealed ein a 
decision of June 17, 1946, by the Acting Assistant Commissioner of : 
the General Land Office. This related to Phoenix 081496, Burson’s 


~ application of March 26, 1945, for a grazing lease under section 15, 


of the Taylor Grazing Act of June 28, 1984 (48 ‘Stat. 1269), as 
amended by the act of June 26, 1936 (49 Stat. 1976; 48 U. S. C.'sec. | 


315m). The decision found that: certain of the tracts sought were _ | 


- embraced in-private exchange application, Phoenix 081461, by Her- 
man L. Christian, for whom, however, Burson had. been substituted, 
and also in a subsequent State exchange application, Phoenix 081755, 
made in the interest of Ellsworth E. Brown. Accordingly, pending 
| adjudication of these exchanges, the decision postponed action on the 
tracts in conflict. As to the remainder of the tracts sought, the de- 
cision rejected. the Burson: application: ‘Oi the ground that said tracts. 
were necéssary to the proper use of the base properties of Ellsworth 
__ E. Brown, who also had applied for a grazing lease of them, = : 
* tens 94,1944, in Phoenix-080126. an 
-- Burson: base his appeal -on whist he <cpavde’ as his superior | 
equities, He also alleges that Brown, besides owning a 640-acre 
ranch to the north, has State and Federal leases of about 40,000 acres: 
in nearby townships and that to award this lease to Brown would — 
_ give him monopolistic control of still another township, to the great 
disadvantage: of small operators who. urgently need such groune as. 
_ these lands afford. | 
| The lands sought by Burson in his grazing- ie application are 
_ in the southeast end of Paradise Valley in Maricopa County. They 


a contain. about 6; 823.20-acres: and:are described..as ones, 


. T.8N, R.5 E.G & 8. RM; , Arizona, 
| “gers: 1,2, 8,4, 9,10, 11, 12, 18, and 14. 


| With the exception of sec. 4, exactly the same lands were saoient by 

Brown in Phoenix 080126, his <eEne: -lease — application filed 

August 24, 1944. i 
| Also. with the’ exception of sec. 4, ‘these lands had for not 16 
years been included in Recreational Withdrawal No. 17 made by the: 

| soa as on. November 5, 1928, at a hg ace of the aes ; 


- 1 By: Pepe aieeeiat: Plan No: 3 of 1946 (11 F. R. 7875, 7876; 7776), the General Land | 


| Office and the Grazing Service .were abolished and their funétions were transferred to the 


Bureau of Land Management, the change becoming effective on July 16, 1946. 
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“County Board of Supervisors, which desired to purchase the area: 
_ for recreational development.’ The county, however, was unable to 
finance the project, despite numerous extensions of time, and on Octo- 


ce ber 29, 1948, the Congr al, Land Office rejected the county’s application, 


~Phoenix 063885, and closed the case. On March-1, 1944, the Secretary 
ordered revocation of the aaindreeal: effective on May 3, 1944.2 | 
During the withdrawal. the lands as thereby reserved were not open 
range, and any occupancy or grazing thereof was in trespass. Nor 
were they subject to entry or grazing lease. Upon May 8, 1944, how- 


ever, the lands became subject to the Taylor Grazing Ace and applica- 


tions of various kinds were made for some or all of the r ‘eleased tracts. | 
Among these applications were the four above described, two for 
: exchanges and two for. arene leases, 3 in the interest of Brown and 
Burson. » | 3 7 SO ob i 
AS regards ihe: sana among’ these a opieeie che lands which 
Burson seeks to lease fall into two classes, as follows: 
1. Those which are in conflict with one or both of the exchange 
applications and on which action has been suspended— | 
(a) Tracts in both’ exchanges :. | 
sec. 4 alle a * 
sec. 9, NW; SY, (als0 described as WH SEY). 
sec. 10, SH | 
sec. 11, Swi. 
sec. 14, Wt. Me: 
(6) Tracts 3 in the State exchange only: 
gee. 18, S14. 
sec. 14, SEY. ee 3 ‘ 
2. Those hich are in conflict: only. ok Brower Ss grazing-lease- 
application, and which are the immediate subject of this appeal— | 


‘sec. l,all. =:  - 7 sec. 11, NW EA 
sec. 2. alec l oe gee, 12, all. 

sec. 8,all = gee. 18, Ni. | 

sec. 9, NEY. ay eg! sec. 14, NEY. 

sec. 10, Nig, 2: > 5.883 + 


The question for decision ies is sneee ae Cea: Office was COr- 


“rect in rejecting Burson’s application for the lands in class Zof the | 


table in favor of Brown’s supplemental grazing-lease. application of 
August 2, 1944, in } Phoenix 080126, and in lian action on. ae ee 


- 2 For. the’ hes putes: see. the act of June i, 1926 (44 Stat. 741 5 43 U. s. te 
see, 869).;.48 CFR 254. | 

“89 FR. 3166 (March 23, 1944). For the text of ‘Hie sithasawal. ‘the county petition : 
ana: correspondence relating: thereto, see Phoenix 0638885. . This. also contains a detailed 
report: on the withdrawn lands by a mining. engineer of the General Land Office, with 
. photographs and a map of the withdrawn lands and adjoining areas, showing contours, 
elevations, and the dominating McDowell ‘Mountains. See, also; the Camel. Back. Cue 
rangle; Duited: States moles cet Survey. . 
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applewion for. the lands in class 1 penne adjudication of the con- 
flicts thereover. 

_ The law governing the isagtie of grazing innds outside of re 
‘grazing districts is found in section 15 of the Taylor Grazing Act. In 
— effect, this section contains three provisions concerning grazing leases 
of vacant , unappropriated, and unreserved public lands not included — 
within grazing districts: First, it provides that where there is no com- 


petition for grazing leases of mach lands the Secretary may issue such _ 


_ leases in his discretion and upon such terms and conditions as he may | 
prescribe; second, where there is competition for particular tracts of 
~ such ignde- frets arcs shall be given to owners, homesteaders, lessees, 
or other lawful occupants of contiguous lands to the extent necessary 
to permit proper use of such contiguous lands”; ¢hérd, where.the iso- 


_ lated or disconnected tract in question contains 760 acres or less, a 


preference right to lease the whole of such tract upon the Secretary’s 
terms and conditions is given to lawful occupants of either contiguous : 
or cornering lands as a a of 90 days’ after such tract is _ 
offered for lease. _ 

The second provision is the a one hare encore’: It means, of - 
course, that the degree of preference to be given to competirg lawful 
occupants of contiguous lands must:-be commensurate with the degree 
of need which the contiguous base lands of the respective occupants 
have for the lease lands if the base lands are to be put to proper use | 
for the grazing of livestock by such occupants. Not only must the 
base lands be contiguous to the lease lands, but the lease lands must be 


necessary to the base lands, complementing them and supplying their 


deficiencies in order to insure their proper use for the eccupaubed own 
grazing operations. | 

This provision means also that, in addition to these conditions of 

contiguity and necessity, a pened legal status is required of base 

lands as a third condition essential to the existence of the preference 

right in question. ‘This is seen in the distinction which the Congress 

here implicitly draws between the legal status of the contiguous base 


lands and that: of the lands subject to grazing lease. The latter are | a 


vacant, unappropriated, and unreserved public lands, subject to dis- 


position or alienation under the Taylor Grazing Act, and such they 7 


remain.even after inclusion in a grazing lease. The contiguous base 
—Jands, on the other hand; are seen upon analysis to be of sharply con- 
trasting status. Either dies are patented lands, owned by the graz- 

- Ing-lease applicants or leased by them from municipal or private 
_ owners, or, if the legal title to them continue to be in the United States, | 


they are lands which, like those in homestead entries and certain other 
- forms of possession ts be described, have been occupied, appropriated — 


or reserved in accordance with law and therefore are nonpublic lands, 
not subject to epee” under the Taylor ime Act. ee the 
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¥ Congress intended this difference in status. Not ar wore it 
have coordinated in four categories and described as “owners, home-~ 
steaders, lessees, or other lawful occupants of contiguous lands” those | 
applicants to whom it intended to give preference rights to grazing 

leases of vacant, unappropriated, and unreserved public lands. 

- In this connection it is to be observed that the last category, “other 
lawful occupants,” is‘a general catch-all category designed for the 
benefit of lawful occupants of contiguous nonpublic lands who do not 

fallin the particular categories specified. One example of such “other 

lawful occupants” would be one occupying patented land in pursuance 

of a contract of purchase. Another would be a holder of a permit 

for grazing in a national forest.* For such lands in national forests 

as are included in a grazing permit fulfill the legal status requirements 
above described. Although unpatented, they are nonpublic lands and 
are not subject to disposition under the Taylor Grazing Act, but are 
reserved by law for national forests and appropriated to the uses 
thereof, with authority in the Secretary of Agriculture to regulate 
their occupancy and use, an authority which has been held to be suffi- 
ciently broad to permit. such grazing in national forests as is not in-— 
compatible with forest purposes.> Still further examples of “other 
lawful occupants” of unpatented but reserved lands come to mind in 
connection with grazing leases on Indian reservations, in -national 
parks, and on authorized proj ects m reclamation withdrawals.* 





4John A, Martin and Grover C: Lessard, 59 1. D. 258. (1948) : W. L. Beal v.. Deer Lodge 
Farms Co., A. 24203 (Great Falls 085921, 082742), June 18, 1946 (unreported). 
 § For statutory authority for the issuance of forest grazing permits see the .act of J une- 
4,1897 (30 Stat. 35); amended by the act of February 1, 1905 (33 Stat. 628; 16 U. 8. C. 
sec. 551). See, also, Forest Service Manual, vol. 3: National Forest Protection and 
Management, NF—-C1-2, April 1946. 
'. 6 The Department has held that public lands withdrawn, or reserved, for certain. purposes 
not inconsistent with grazing are “unreserved” within the meaning of-section 15 of the 
Taylor Grazing Act. and may be leased for grazing, in certain cases, however, only condi- - 
tionally. Such lands are lands withdrawn for purposes of resurvey, aid of. legislation, 
-. elassification, phosphate, potash, petroleum, oi] shale, and for other. public purposes gen- 
erally under the act of June 25, 1910, as amended (43 U. S. C. sees. 141-143); lands 


| _ withdrawn for proposed power sites. but ‘determined by the Federal Power Commission to 


be subject, conditionally, to consistent uses (Federal Water Power Act of June 10, 1920, . 
sec, 24, 41 Stat. 1075; 16 U.S. C. sec. 818) ; and lands withdrawn for stock driveways and 
. water holes (43 CFR 295.7 (c), as amended by Cire. 1160a, August 9, 1944). Similarly, 
grazing lands in reclamation withdrawals on projects under investigation may be leased ~ 
by the General Land Office in accordance with the principles of section 15 under agreement 
with the Bureau of Reclamation, as authorized by section 12 of the Taylor Grazing Act. 
Solicitor’s opinions of January. 25, 1934, 54 1. D. 353, 357, and paragraph 4 of syllabus; 
February 8, 1935, 55 I. D. 205, 209; February 20, 1985, 55 I. D. 211; Instructions of 
September 14, 1936, 56 I. D. 404; Instructions of October 8, 1937 (Secretary’s file 2-147, 


part 10, Grazing—-Administrative) ; agreement of February 28, 1945, between Bureau of 
~ Reclamation and General Land Office, for cooperation for range administration of lands — 


situate outside the exterior boundaries of grazing districts and forest reserves and withb- 
drawn for reclamation purposes (section 12 of Taylor Grazing Act) ; Clyde v. Cummings, 
101 Pac. 106, 109 (Utah, 1909).; Boughner v. Magenheimer e al., 42 L. D. 595,599 (19138); 

general determination by Federal Power Commission on February 16, 1937, re grazing on 
_ ~power-Site withdrawals, 43 CFR 160.1, fn. 1; also 1674956; opinion re Federal Water 
Power Act, July 18, 1920, 47 L. D. 556; opinion re Oil as cae! Permits in Power: Site 
Reserves. ‘Sentember 30.1921. 48 L. D. 459. 465. 
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In contrast, however, with the nonpublic, reserved lands in the per- - 
mits and leases just mentioned are the public lands in a section 15 
grazing lease. Since these do not meet the statutory requirement — 
that contiguous base be of non-public-land status, the Department con- 
sistently holds that contiguous lands in one section 15 grazing lease 
are not valid contiguous base for a a preference right to another such | 
lease.” | _ 
In summary, therefore, it is apparent that the ee right t toa 
grazing lease accorded by. the second provision of section 15 depends © 
upon three essential qualifications pertaining to the base lands, namely, 
their non-public-land status, their contiguity to the lease lands, and — 
their need for the lease lands. Of these three qualifications no single — 
. one is by itself sufficient to create a preference claim. The preference 
right springs only from the coexistence of all three conditions, and, 
if one of these be lacking, there is no preference right. 

In the instant case, as regards those tracts in Burson’s grazing-lease 
application which are.in conflict with Brown’s grazing-lease applica- 
tion in Phoenix 080126,' the decision of the Acting Assistant Commis- 
sioner of the General Land Office rejected Burson’s application. The — 
Commissioner proceeded on the assumption that Brown had valid base. 
contiguous to the lands sought and held the latter to be “necessary 
to permit proper use of. the base properties.” The Department finds . 
the decision in error as to both the assumption of valid contiguous base 
and the holding of necessity. _ 

In the first place, as to valid contiguous base, scrutiny of the record 
shows that Brown has no such base. In order that the acceptability 
of base offered: may. be determined in accordance with the rules 
set forth above, the Department’s regilations® and its form of ap- 
plication for grazing leases require specific information concerning 
the lands on which the applicant bases his claim to a preference 
right. -Such information is to include a description of the contiguous 
tracts by legal subdivisions and an explanation of the nature of the — 
applicant’s claims thereto. Regarding base lands held under lease, 
this requirement entails a.showing not only as to the locus of the 
contiguity but also as to the ownership of the contiguous base. With 
_ these requirements Brown complies only in part. : 

Basing his claim to a preference right on two groups of lands held 
under lease, Brown makes the following statement: as his sole. showing: 


_ Ihave leased from the U. S. and the State of Arizona, with statutory right to 
‘Tenew the same, Secs. 88, 84, 85 and 36, T. 4 N., 8. 5 B., which adjoin the area 


ea applied or on the poriln and I have Jeased pci the United States, under 


+ Te 8, and fore’ Parsons, Herman Were and ‘Cecil Pintarelli, A. 22870 (Cheyenne 
064045, 058527, and 060620), January 8, 1940 bunpeper tea): 

 § See heading 2 of the table, supra, p. 541, | oO 
848 CFR 160.7 rae) | 
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Serial 080126, Lots 1, 2, 8, 4 SUN, SH1,, NEYSWY, Sec. 5; Lots’ 8, 4, - 
SHYZANW14,: NEYSWi% Sec. 6; Swy% NEY, WYSE, SEYSEY, Lot 2, Sec. 7; 
 NEYNEY Sec. 15; N4SH% Sec. 18; S1%48% Sec. 23; NWY4, WKNEY, 
. SEYSEY, Sec. 25 3 NY, Sec, 26; and wyswy% Sec, 27, TL. 3 N., R. 5 E, | 
~~ As to the first oroup of lands here described, Brown specifies the locus . 
of contiguity as secs. 38, 34, 35, and 36, but does not specify the owner- 
ship of the respective sections. This general statement that he has. 
leased them “from the U.S. and the State of Arizona” leaves in doubt — 
whether these contiguous tracts are patented lands in a State lease 
and. therefore valid base, or are public lands 1 in a Federal section 15 
lease and therefore invalid base. _ : 7 
_ As to the second group of base lands, he specifies the ownership of 
the numerous tracts described but not:the locus of their contiguity. It 
is apparent that not one of the tracts so described is contiguous to any — 
portion of the lands sought. Further, they are all controlled by — 
_ Brown solely by virtue of the section 15 grazing lease issued on 
July 14, 1944, and mentioned as Phoenix 080126. The lands in 
_ the second group are therefore doubly ineligible as base. Similarly, 
although there are contiguous lands in the first group, they also are 
all ineligible as base, being included in a section 15 lease. At-the — 


time of Brown’s application on August 24, 1944, they were included. . 


| in. Phoenix 077742, issued on February a1, 1939. At present, by 
decision of June 17, 1946, they are included in a conen oats grazing - 
lease under Phoenix 080126-A. | | 


An: additional point to be ea ceed ihe first eroup of aad _— 


offered as base is. the statement that secs. 33, 34, 35, and 36 adjom _ 
the area applied for, on the north. Of these Jands, secs. 36, 35, and - 
—634in T.4N,, RB. 5 E., do actually border on secs. 1, 2, and 3, respec- | 
tively, of. ihe lands sotieht | in 7.3 N., BR. 5 E., and are the sections - 

_ included in the section 15 grazing eases just now described. But sec. 
-83 does not adjoin any of the lands which Brown seeks to lease. In- 
stead, it is contiguous only to sec. 4, which is not included in Brown’s 
application. Sec. 33 is, therefore, not contiguous land. 

Lastly to be noted is Arizona’s ownership of sec. 33.. Information 
available to the Department indicates that sec. .33, along with secs. 
82 and 31 not here mentioned by Brown, was at one time leased to 
Brown by the State. During the life Sp such lease, sec. 88 would 
therefore have been valid pace had it been contiguous to desired and 
necessary lease lands. Whether that State lease.to Brown is still in 

— force does not appear. But even if its present validity were to be. | 

-assumed, Brown’s control of sec. 83 thereunder would be of no avail. — 
. to him in this case, the section having no contiguity: to ue lands | 

ners | . e | _ 7 
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To be sure, this sec. 38 « corners on land w ich Brown seeks, namely, 
that in sec. 3. But in the circumstances here present, even this ac- 
cident of cornering does not avail Brown under section 15 of the 
Taylor Act. For sec. 8, although containing only about 640. ACTS, 


. is not a disconnected tract of 760 acres or less, as required by the 


statute, but is a closely related part of a compact body of land com- 
prising almost 4,000 acres, an norenge far beyond that, allowed 1 in the | 
case of cornering base. _ 

The facts reviewed show that the base lands offered are not valid | 
- contiguous base. Most of the tracts do not adjoin any portions 
of the lands sought, and the few that are contiguous do not meet the 
legal status requirement. It results that Brown has no preference 
right, for, as was observed above, failure of the base lands to meet. 
any one of the three basié conditions precludes a preference right. 
It is, therefore, not essential to inquire whether the lease lands are 
necessary to the proper use of Brown’s base, but, in view of the Land 
Office decision’s holding that they are, the point will be considered. 
It appears that in addition to the scattered tracts which Brown - 

leases from the United States'in the western and southern portion | 
of T. 3 N., R. 5 E., he controls a great deal of range elsewhere, in- 
cluding ese to the west and northwest in T'ps. 3. and 4 N., R45. | 
But the particular range to which he wishes to add the lease eae here 
sought lies in Tps. 4 and 5 N., R. 5 E., the two townships directly to 
the north. There Brown has some leases from the United States and , 
32 from the State. He also owns a headquarters and ranch home in 
T.5 N.,R.5 E., sec. 16, NE14, and has a patented stock-raising home- 


stead j in T.4 N,, R. 5 E., sec. 19, S14; sec. 20, Str. Altogether, there-| 


fore, he there controls team 30, 000 to 40 000 acres of grazing land, 
to which the Icase sought would add about 4,000 acres. | 
All these lands are of similar topography, dominated by the rugged | 
and irregular McDowell. Mountains, which. almost entirely cover the 
_ township in 4 and 5 N. and which Shelly occupy the NEV, of 3.N. 
_ and over two other sections. Departmental maps? and reports show 
that in sec. 26 and the northern part of sec. 35, T. 4 N..° McDowell | 
Peak rises to a height of 4,022 feet. In the southern part, of the same 
sec. 35 and on the line of. the lease lands in secs. 2 and 1 of 3 N. is. 
Thompson Peak, 3,980 feet high. These dominant peaks are but-_ 
tressed by sharp, uneven, branching spurs, from which rise rough 
pinnacles of schist or rounded masses of granite. Between the spurs 
are literally hundreds of narrow, steep ravines, draws, and gulches. | 
_ The spurs of ae aeeoe Peak thrust southerly and southeasterly into 


10 See footnote 3, supra. 
“In Brown’s 3 consolidated lease, Phoenix 0801262. 
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the lease lands, causing alll. these, with the exception of sec. 9 and 
portions of secs. 3 and 10, to be extremely rough and mountainous. — 
— Only along the southern borders of secs. 1B and 14 poe the elevation | 

fall below 2,000 feet. | re 

Despite the uneven character of its ak this whole mountainous 
area, base and lease lands alike, affords some grazing on the less steep 
, slopes and in basitis at their foot. The vegetation consists of iron- 
wood, palo verde, mesquite, cacti, and some of the higher elevation 

grasses, such as grama, 6 weeks’ grasses, Indian wheat, and some 
alfilaria in season. Although sparse, this cover is useful in the second — 
half of the year when early range has given out in lower lands to 
the west in Paradise Valley. But its carrying capacity is limited 
to 8 or 10 cattle yearlong per section, a total for the nine sections in 
the lease lands of from 72 to 90 aniwiele only. 

~The great drawback :on all these lands is the eae of water. 

‘Tn an affidavit of June 5, 1945, in Phoenix 080126, Brown comments 
on this and other features of the area. In speaking of the develop- 
ment of his own range in the north by himself and his deceased father, 
he Says, in part: | 3 | 7 3 
| The terrain covered by this range is largely rough, rocky and mountainous: . 
the balance of it being semi-arid or desert, typical . most of central Arizona; 


and it does not have a high carrying capacity * * - Because of these factors 


_ and conditions, it is highly desirable that cattle be sit required to walk long 
distances to and from water, and it. has been our constant effort, in the develop- 


> ment, and use of this range, to provide watering facilities so that stock will not 


have to walk excessive distances to and-from water. Indeed, it is impracticable 
and unprofitable to require cattle to walk Z008 distances to and from water on. 
| this range. 3 
Brown tells of the water Sapplas which he cad his father made a 
_ point of providing for this range, and among these supplies he specifies. 
acquisition and development of a living spring known as Mountain | 
or Frazier Spring in the sw, sec. 23, T. 4 N., R. 5 E.,.on the northern - 
descent of McDowell: Peak in secs. 85 and 26, This spring’s yield 
_is6 gallons per minute. In consequence of the efforts described, Brown 
: says that the: cattle on this range are now well serviced with water. 
Brown speaks also of the lands which he wishes to lease. He points 
- out that they are really a part of the same area as his range in T. 4 
_ N.;.that they have the same rough, rocky, and mountainous character; 
: and that they too are deficient in stock water. In telling. of this, 
Brown intimates that for cattle on a portion of the area he can supply 
water from certain wells which he says that he owns. ss Of these wells, 


2 Some of these seem 7 be leased rather than euniea se Brown, aaa it is not clear that | 
they are controlled by Brown at the present time. 
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_ two are in the township to the west. The several mentioned are— 
1. Barnum well and tank in T.3 N., R. 4 E., sec. 1, NW14. 
9, Stevenson well in T.3 N., R. 4 E., sec. 24, NEW. 
8. Titel well in T.3N., R.5 E., sec. 28, SEY. 
A glance at the map shows that none of these wells is on land adjoin- 
ing the lease lands and that all are some distance away in the midst 
of patented lands. How Brown could use their water to service any 
of the lease lands without trespassing-on the many patented lands 
intervening, Brown does not state..- However, Brown may not be 
counting on these wells, for he points to: other water as the only 
practicable source, his affidavit further stating: 

-  * —-% —*. However, it is much to be desired that cattle grazing that area have 
access to closer water. For. some time I have been in eonsultation with Mr, 
* 8 * of the Range Improvement Service, With this purpose in view. Jt is 
impracticable to drill wells within the area referred to because of the excessive 
depth to water, and the uncertainty of securing any water, or adequate water, 
In fact, the only practicable source from. which water for adequately servicing 
this area is by piping, by gravity, water from the said Mountain or Frazier Spring. 
In several consultations with Mr. * * * he has approved the feasibility of 
so bringing water from the said Spring to the area; and I have secured priority 


thru the Office of Price Administration to purchase the necessary pipe and have 


' arranged for acquiring it; and am ready, willing and able to proceed with ‘the 
ee provided this area Shall be leased. to me. [Italies supplied.] 
“As regards this proposed use of Mountain or Frazier Spring, , the 
facts mentioned show that both McDowell and Thompson Peaks lie 
between this spring and the lease lands, presenting a rugged mountain 
barrier to the economic servicing of the lease. lands by any direct line 
_ of piping thereto. Indeed, it appears that to carry this water onto 
_ the lease lands and properly service them, it would be necessary to lay | 
the pipe around the mountains, west, south, southeast, and east, for a _ 
distance estimated at from 15 to 18 rhiles all told. Whether the . 
spring’ s reported flow of 6 gallons per minute is large enough to be 
carried so far has been quéstioned in the field, particularly in view 
of Brown’s reported intention to use part of the piped flow on his 
lands in both Rs. 3 and 4 E. of T. 4 N., whether he obtains a lease of 
the lands here sought or not. Another point, to be noted msofar as 
_ the lease lands alone are concerned is the probable cost of this enter- 
prise. At an estimated expense of $500 per mile, an, investment of 
$7,500 or more would be required and would seem scarcely justified in 
view of the very limited number of stock that would be benefited, 
under 100 head yearlong and probably no more than 150 tor a 
6 months’ period. 
The facts presented show that the lease. af fess inde to Brown | 
would add to his large range on the north about 4. 1000 acres of grazing _ 
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- land ere a topography, vegetation, forage, and carrying capacity, — 
but so deficient in stock water that for adequate supplies it would have _ 


_ to draw upon the not too abundant or accessible waters of Frazier 
- Spring in the base lands. ‘Thereby, of course, the lease lands would —- 


reduce considerably the quantity of water available for base-land 
~ needs and correspondingly increase the water deficiencies of the base 


range which Brown and his father have been at such pains to overcome. 
In effect, therefore, on the one hand, the base by supplying the water — 


seacencee of the lease land would ive the proper. grazing use of 
the lease and, on the other hand, the lease land by i increasing base-land 
deficiencies, not supplying them, would tend to impair proper use of. 
the base, not promote it. In such circumstances, it is obvious that, 


whether or not the lease needs the base, the base does not need the _ 
Jease.* In the absence.of such necessity, there can be no preference - 


- rightin Brown. The Land Office eo iS, a. seen to have 
been erroneous. | | 
In these premises, it remains to consider. ne claims of Burson; the 
appellant herein. It appears that- Burson was reared on a patil 
ranch; that at various times he has owned and operated small ranches, 
and for a number of years has bought and sold cattle. In March 1945, 
_with a view to livestock operations in. Paradise ‘Valley, he bought 
Herman. Christian’s ranch of 170.96 acres in T. 4.N., R. 4.E., sec. 35, 
SE, and immediately to the south in T. 3 N., R. 4 BE, acquired State ie 
leases of 480 acres in sec. 2, N Yas SW1,, thus controlling i ink. 4 E.a 
compact body of 650.96 acres. In addition, he reports a State lease — 
of about 160 acres a mile or so to the east in T. 3 N., R. 5 E., sec. 6, 
and private leases of 440 acres to the southeast in T. 3 Ns R.5 ¥. , Sec. 
6:93, NEY4, NEYNW, SEYNWY,; sec. 24, NW14. ‘He thus we all 
told a range of 1,250 acres, and this he expects to Increase through 
additional leases for which he says he is negotiating. | 
His property purchased from Christian is well improved. It hasa 
~ good ranch home, corrals, a mill, and a large well with a good pump — 
‘and jack.. There are also two water storage tanks holding 30,000 
and 2,000 gallons, respectively, and troughs holding about 3,000 - 
: Pallona Here Burson can water 1,000 head of cattle the year counde | 
and here the cattle of other stockmen, mncluding Brown, Tr equently | 


ee 13 Nor does Brown snewhes say that. his base has a. need for ‘these lands. Moreover, 
it would seem from Brown’s application of August 24, 1944, that in the years prior thereto 


~ his base had no need of these lands, for Brown says that such of his stock as had grazed | fo x 
thereon were there only “casually,” having “drifted onto this area as part of the open... 


range”:in company with other cattle, and he could not tell to what extent or in what. 


numbers his cattle had grazed there. In this connection, it is to be observed that during © 


the years mentioned these lands were not open range but were in Recreational. Withdrawal 
- No, 17. and that the owners of any cattle ene thither were, Crea in EreSDaEE.: 
Rupre, pp. 540 and 541... . 
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water when other sources in the area give out. Burson has also a dirt 


tank 300 feet long by 25 feet wide, in which in normal times he keeps 


enough water for 100 head of stock. Additional water controlled by 
Burson is the well on his private lease in sec. 23, which he expects to 
develop for stock service and which he has the financial means to equip. 
_ Further, he says he has arranged to lease other waters in the immedi- 
ate vicinity, and if he obtains this lease will build surface tanks up in 
the hills. | 

When filing this application, Burson. said that because of the pre- 
vailing drought there was no feed in the area for any great number 
of livestock, and that he then owned only about 20 cattle and 8 horses 
but that he expected to build up a herd of 175 if he obtained the lease 
here sought. In contrast, Brown then applying owned only 100 cattle — 
and 18 horses, despite his large range, and he gave no figure for the - 
number of cattle he would graze on the lease lands, saying only that 
his use of them jointly with his range to the north would depend on 
the seasons and the precipitation. a 

- Most of these Burson holdings are in the so-called “flat” lands of | 
Paradise Valley, where grazing is excellent and carrying capacity 


high from January 1 until late May or early June. For years these — . 
“flat” lands, chiefly. unfenced and unoccupied patented lands entirely ca 


surrounding the few disconnected tracts of public land that remain in — 
- the lower part of the valley, have been grazed by hundreds of outside 


cattle, whose owners have either leased the forage on the private lands 


or have been willing that their cattle should trespass on it, drifting 
~ thither from the strategic disconnected public tracts now controlled by. 
Brown. In the late spring when the dry season begins, most of these 
outside cattle are usually shipped out to market for feeders or as utility | 


stock. But for those cattle which are kept, it is necessary for local 


owners lke Burson. to have supplementary. range in the hills and 

_ -Inountains, where such later-starting forage as they provide i 1s then | 
ready for grazing during the rest of the year. 

_. Such supplementary late range is found to the north on Brown’s 
hilly lands, and it is Brown’s practice to drive thither from the flats 
such of hig cattle as he has not shipped away. The cattle of others 
he has been at some pains to keep out. Early in 1941 or thereabouts, 
Brown built a wire fence on the south of his range to exclude such . 
cattle. This fence runs along the north and east sides of sec. 35, 
T.4N., R. 4 E., thence east on the township line along the south aidé | 
of secs. 36, 31, "22, and 38, ending at the foot of the steep hills of — 
. Thompson Peak in sec. 34. Thus, with the help of the high mountain, 
it effectually separates Brown’s norhes: range not only from the flat 
lands but also from all the rest of the township here concerned, 
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Supplementary late for age is found also to the eae on ae unifeneed : 
‘mountainous public lands so long included ini Recreational Withdrawal 
No. 17, and for years this has been grazed in trespass by cattle drifting 
with the change of seasons from the unfenced valley range, patented 


and disconnected public lands alike. As was noted above, Brown was — _ 


among the owners of such cattle, despite his supplementary forage to 


| the north. So, too, was Burson’s predecessor Christian, who unlike » a 


Brown had no shee place to graze his cattle during the dry season, and 
- who said that if he could not run them there he would. have to retire 
from the livestock business in this area. - | ey : 
As Christian’s. successor, Burson Is in no different case. ‘He too. : 
needs supplementary forage to insure proper use of the patented lands — 
which he leases and owns in the flats. He has, therefore, applied for 


this grazing lease of the lands in the former recreational withdrawal 


to supply the deficiencies of his base in the manner above set: forth. 


_ The lands on which he bases his: claim to the lease are those’ above | 
described. Of these, the lands i in secs. (23. and 24 are patented lands’ 


held under private lease, they adjoin secs. 14 and 18, respectively, of 
the lease lands sought, and they have an urgent read for the supple- 
- mentary. forage on the lease lands. Thus satisfying the three basic 


- conditions of “nonpublic legal status, contiguity and necessity, they 


constitute valid contiguous base, and under section 15 entitle Burson ~ 


- téa, preference right to the lease requested. Moreover, since Burson’s 


. competitor, Brown, has no preference right to any of these lands, there 


is no reason for any eayablon: of the pgs eee ‘Legally, all may _ 


be leased to Burson. 

~ As has been noted, some of oe lands are.in conflict with two ex- 
change applications, themselves in conflict, and eventually may be so 
adversely affected by the final decision on the exchanges as to preclude. 


any lease. In view of this uncértainty as to ultimate rights, along — | 
lease-of the lands sought would be of no advantage to the lessee, buta 
temporary short-term lease might be very helpful to him and would . 


prejudice nobody’s rights. The Department therefore sees no reason 
for suspending action on the application for the lands 1 in conc until | 
final-adjudication of the exchanges. | z 


| The Commissioner’ S decision is reversed and the case: ee iad £65 a 


Issuance to. appellant Burson of a temporary 2-year grazing lease of 
. all the lands sought at the recommended rental of 1cent per acre. _ 


| eG ais Davison, hae 
_: Assistant Secretary. 
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_ FUNCTIONS OF orn AND GAS DIVISION. 


| Delegation of Authority—The President—Seoretary of the Interior—Oil 
and Gas Division. 


Although the President, by virtue of his office aaa constitutional powers, exer- 

_cises general supervision over the departments and independent establish- 
ments which comprise the executive ,branch of the Government, he. is not ~ 
required to exercise his supervisory. and coordinating responsibilities per- - 
sonally, but may delegate functions to the heads of the various departments 
or to other officials in the executive branch of the Government.. 

The President properly delegated to the Secretary of the Interior the President’s 
functions with respect to coordinating the activities of the several depart- 
ments and other agencies of the Government as they relate to oil and gas 

i. matters, and the President’s powers and functions in connection with the 

- administration of the Connally “Hot Oil” Act. | 

‘The Secretary properly delegated to the Oil and Gas Division the task of 

‘assisting him in the discharge of the responsibilities vested in him by the. 
- President and by the’ Congress in the statute charging the Secretary with © 
the duty of supervising the public business relating to. petroleum conservation. 

_ An organizational status created by statute is not essential to the valid existence 

of a division, bureau, or other agency, as such agencies may be created by the 
head of a department to perform, under ne SO EE Som functions vested 
in him by law. 


MBM May Bier 


To THE Siamese 7 
This responds to an oral request fi wgices as to whether the: rane. | 
tions of the Oil and Gas Division of this Department discussed by the 

Committee on Appropriations of the House of Representatives in the 
-_last-paragraph on page 9 and the first paragraph on page 10 of the 
report (H. Rept. No. 279, 80th Cong.) on the pending Interior De- 
partment Appropriation Bill * are authorized by law. These func- 
_ tions pertain to the coordination and unification of the policies of the 

Federal Government concerning petroleum, and to the collection and 
analysis of statistics relative to petroleum and its products..;. | 
1. In a communication dated May 3, 1946, the President issued the 
following directive to the Secretary of the Interior: | 
. To the extent possible, one agency must bear the primary responsibility for j 

' providing a focal point for leadership and information for the numerous agen- 
| cies of the Federal Government dealing with petroleum. I, therefore, request 

that you undertake the initiative in obtaining | coordination and unification of 
Federal policy and administr ation with respect to the functions and activities 
relating to petroleum carried on by. the various departments and. agencies. 
' Where practicable and appropriate governmental activities relating to petroleum 
should be centralized and I ask that from time to time you submit to me for | 
consideration proposals. looking to the accomplishment of this objective. 


You should, through such office as you designate, serve as the channel of 
communication between the Federal Government and the petroleum industry, 


*For the fiscal year ending June 80, 1948 (act of July 25, 1947, 61 Stat. 460). [Bditor.] : 
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and as the liaison agency of the Federal Government in 1 relations with ap- 
propriate State bodies concerned with oil and gas. * * * | | 
It is.clear that the several functions mentioned by itis Byoaent - 
in his communication were and are lawfully vested in the President. 


Several Government departments are vitally concerned with prob- ” 


lems relating to petroleum and petroleum products. For example, 
the Navy Department, the War Department, and the Treasury* ‘De- 
_ partment are interested in the procurement of petroleum and: petr O- 
leum’ produets for governmental activities; the Department of the © 
- Interior, the War Department, and the Navy Department perform 
| ‘important research functions in this field; and the Department of the 
Interior, the Depar tment of Agriculture, the War Department, and 
the Navy Department are required to deal with problems which per- 
tain to the discovery and development of oil and gas deposits in 
public lands administered by the several agencies. Under the Consti- 
tution, the executive power of the Government is vested in the Presi- 
dent (Art. IT, Sec. 1, Cl. 1), and he is charged with the responsibility 
of seeing to it. that the laws of the United States are faithfully exe- 
cuted (Art. II, Sec. 3).. By virtue of his office, the President exer- 
‘ cises general supervision over the departments and independent estab- 
lishments which comprise the executive branch of the Government. ~ 
However, these supervisory and coordinating responsibilities are 50 
ereat that the President is not required to exercise them personally. 
Instead, the President may delegate functions to the heads of the vari- 
ous departments or to other officials in the executive branch of the 
Government. Wilcox v. Jackson, 13 Pet. (88 U.S.) 498, 518 (1839) ; 
Williams v.. United States, 1 How. (42 U. S.) 290, 297 (1848) ; The 
Confiscation Cases, 20 Wall. (87 U. S.) 92, 109 (1878) ; Wolsey v. 
Chapman, 101 U. 8. 755, 770 (1879) ; Chicago, Uihoauhee & St. Paul 
Railway Co, of Idaho v. United States, 244 U.S. 351, 857 (1917). 
| Consequently, there was no legal impediment to prevent the President 
Yrom vesting in the Secretary of the Interior the President’s functions 


with respect to coordinating the activities of the several departments — 


and other agencies of the Government as = aney, relate to oil and gas 
matters. 

2. The so-called Conanily “Hot, Oil” et (49 Stat, 30; 15 U. g, ron 
sec. 715 et seg.) authorizes the President, among other things, to re- 
quire the submission of data “relating to the production, storage, Te- 
_ fining, processing, transporting, or handling of petroleum and petro- 
leum, products * * *” (15 U. S. C. sec. 715d); and makes’ it 
necessary that continuing studies be made with respect to the supply 
and demand situation concerning petroleum and petroleum products. 


(See 15 U. S.C. sec. oe 
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. This statute expressly Soi that the Pr esident may paainesis to 
“any. agency, officer, or employee” the execution of-any of the powers 
and functions vested in the President by the act (15 U.S. C. sec. 715j). 
sign to this authorization, the President by Executive Order No. — 

7756 (December 1, 1937), as aniendad by Executive Order No. 9782. 
(June 3, 1946), delegated to the Secretary of the Interior all the 
powers and functions vested in the President by the:statute, except. the 
authority to suspend the section (15 U.S. C. sec. 715b), which prohibits 
the shipment or. transpor tation in commerce of contraband. oil. 

3. The Secretary of the Interior is charged by statute with the duty 
of supervising the “public business relating to * * Petroleum 
epricenvation” (5 U.S. C. sec. 485). 

4, Neither the President nor the Congress intended that the Seere e- 
a of the Interior should personally erforit the various functions 
mentioned in parts 1, 2, and 3, above as being vested in the Secretary. 
In delegating the coor dinating function to the Secretary, the Presi- 
dent mentioned. the establishment of an “office” by the Secretary; and 
in delegating the responsibility for the administration of the Connally : 
Act, the President expressly authorized the Secretary to establish an 
Oil ad Gas Division to assist in administering the act, to cooperate 
with the States-which produce oil and gas, and to ponduce the continu- 
ing studies contemplated by the statute with regard to the supply of 
and the demand for petroleum and petroleum products. 7 

Although Congress made no specific mention of the utilization by the 
Secretary of the assistance of subordinates in carrying out his statu- _ 
tory duties relating to petroleum conservation, such an authorization — 
is clearly to be implied. As the atarney Gener al stated i in 39 Op. 
: Atty. Gen. 541, —046— | | . 

The theory underlying the vesting in an executive officer of numerous. dite: 
varying in importance, is. not that he will personally perform all of them, but 
rather that he will see to it that. they are ber romaed, the responsibility being: his 
and he being chargeable with the result. . me oo x | 
Ts recognition of this principle, Cage! in section 161 of the Re- 
vised Statutes (5 U.S. C. sec. 22), has in general terms authorized the 
head of each Department to determine the manner in which the. busi- 
ness of the Department shall be distributed among. and performed by 
the personnel of the Department. To the extent that appropriated 
funds are available for the employment of personnel, the head of a 
Department can establish such positions and appoint such employees | 
as miay be necessary to perform, under this supervision, the functions 
that are vested in him or in the Department by law (Rev. pia sec. 169; 
5 U.S. C. sec. 43; 37 Op. Atty. Gen. 364). 

Under the leoal authorities discussed above, the. ‘Sesretaty of the 
Interior, in Order No. 2193 (May 6, 1946), sétablished the Oul and 
Gas Division and assigned to it the nal of assisting him in the dis- 
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| char ge of his responsibilities i in connection with the Connally Act, the 


general subject of petroleum conservation, and the: eerdination® Of 


Federal policies and actions under the President’s letter of May 3, 1946. — 
The fact that the Oil and Gas Division was established. by edicii 
istrative action, and not by statute, has no significance. It is not 
necessary that a group of employees to whom the ead of a department 
has delegated the task of performing, under his supervision, functions 
vested in him shall have an organizational status created by statute. 
There are numerous examples throughout the Government.of organ-_ 
izatious which were not established by Congress, but instead were 
created by administrative action to perform functions vested in “off- > 


cials of the executive branch of the Government. An outstanding ex- 


ample. of such an organization is the Bureau of Reclamation of this 
Department. ‘This important Bureau was not created by Congress, 
but by the Secretary of the Interior to assist him in the administration 
of the reclamation laws. Other examples of important. governmental 


- organizations created by administrative, rather than congressional, _ 


action are the Forest Service and the Extension Service of the De- — 
partment of Agriculture, and the Secret Service of the Treasury 

Department. -:(See 1:Comp. Dec..1, 8.) Despite. the fact that these 
organizations came, into existence through administrative action and 
- without charters from Congress, appropriations for their: activities 


have been made fr om year to year over long per 1ods of time by the 


Congress. 

Therefore, the fact that there is no statute specifically establishing 
the Oil and Gas Division and empowering it to perform specified fune- 
tions does not prevent the Congress from making appropriations te 


Sie-4 finance the activities of that division. The Oil and Gas Division. is 
- performing functions which are vested by the Constitution or: ‘by. 


— ‘statute in the President or in the Secretary. of the Interior, and which 
have been properly delegated to the Oil and Gas Division. “Hence, 
appropriations to finance those functions within the Oil and Gas 
Division are. properly to be regarded as” “ppropniations tor purposes 
authorized by law. . 
| 7 “Mastin G. Wurre, _ 

a Solicitor. 
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i Deleoaton of Authority—Secretary of the Interior —Commissioner of Indian 
«Affair s—Tribal ‘Legislation. | 


2 wee: a tribal constitution or charter ceoeines tbat certain types of ordi- aS 
“nances or resolutions shall be subject to review or approval by the Secretary 
ee of the Interior, the Secretary's | function is delegable, and _ bersonal con- | 
‘sideration and action mv the Bester! is’ moe meduited. 
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‘Under general Suneiplés governing the delegability of Secretarial powers, 
the function of reviewing or approving tribal legislation can be delegated : 
~~ to the Commissioner of Indian Affairs as well as to the veo Geaies: 
and the Assistant Secretaries of the Interior. 
The Indian Delegation Act authorizes the Secretary ‘5 delegate to the Com- ; 
missioner of Indian Affairs the power to review: or approve tribal legislation. 
. If the Secretary issues general regulations to guide the Commissioner of 
Indian Affairs in the exercise ot the delegated authority, the Secretary has 


“unfettered diseretion in the matter of delegating to the Commissioner au- 


a thority to act under the regulations in particular instances or Situations 
. which come within the scope of the regulations. . 


M3468. ee Max 16, 1947. 


‘To THE SECRETARY. : 7 

' This is in response to Assistant Secisrnyy Davidson S catoemal re- 
quest that I consider the question whether it is legally permissible for 
the Secretary to delegate to the Commissioner of Indian Affairs the — 
power to approve or veto legislation enacted by Indian tribes which 
‘are organized under the Indian Reorganization Act of June 18, 1934. — 
(48 Stat. 984; 95 U. S. C. sec. 461 et seg.). | | | 
~ Authority ae the enactment of tribal erate which, is in the 
_ form of ordinances or resolutions passed by the tribes or their govern- 
ing bodies, is to be found in constitutions adopted by the tribes pur- 
_ suant. to. section 16 of the Indian Reorganization Act. (25 U.S. C. 
' gec. 476), or in charters issued to the tribes by the Secretary of the 

Interior pursuant to section 17 of that statute (25 U. S. C. sec. 477). 
-. When a tribal constitution or charter provides for Secretarial 
participation in the enactment of tribal legislation, it declares that 
tribal actions dealing with certain specified matters shall be. subject 
either to “review” or “approval” by the Secretary of the Interior. 
While the exercise of either type of Secretarial power may result in 
the veto of tribal legislation, there is an important difference between 
the two processes. An ordinance or resolution which is subject to 
“review” must first be submitted to the superintendent of the particu- 
lar Indian agency, and the superintendent must either approve or 
disapprove it within 10 days. If he gives his approval, the ordinance 
or resolution becomes effective as of the date of such approval. The 
ordinance or resolution must, nevertheless, be transmitted to the Sec- 
retary, who, within 90 days of its enactment, may rescind it. Failure 
upon ‘the part of the Secretary to act within the 90-day period with 
reference to tribal legislation which has been approved by the super- 
intendent leaves the ordinance or resolution in ‘full: force and -efftect. | 
If the superintendent disapproves an ordinance. or resolution, the 
tribal governing body may by a majority vote refer the legislation 
to the Secretary; and if the Secretary approves the ordinance or _ 
resolution within 90 days of its enactment, it thereupon becomes ef- 
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fective. Ponce for the ‘ review” of tribal legislation are fut 
- only in tribal constitutions. Indian charters do not provide for this 
type of procedure. | 
- When tribal legislation i 1s ieee to ° = Soroeal® by the Saacciaey 
rather than to “review,” there is no time limit within which such 
approval: must be given; and until the Secretary has actually -ap- 
proved a particular ordinance or resolution, the legislation does not 
become effective. The superintendent is not involved in the process, 
except by way of. making a recommendation to the Secretary. | 
Ordinarily, the parts of constitutions or charters which provide for | 
Secretarial review or approval of tribal actions refer only to “the 
Secretary of the Interior.” However, it is expressly provided in some — 
instances that particular forms of tribal action shall be subject. to 
review or approval by “the Secretary of the Interior or his designated 
representative.” It might be argued that this difference, particu- — 
larly where the two variations are found in the same constitution or 
charter, indicates that those concerned with the drafting and approval. 
of tribal. constitutions, or with the drafting and issuance of tribal. 
charters, intended that the Secretary should personally exercise the © 
esvibw” and “approval” functions when only he is mentioned; and — 
‘that such functions should be regarded as delegable only in those 
_ instances where delegation is expressly provided for in the language 


of the constitutions and charters. However, J am informed that, 


over a perl iod of approximately 10 years, it has been the customary 
practice in the Office of the oe: when tribal ordinances and 
resolutions have been received for “review”. or “approval,” to dis-. 
tribute them among the Under Secretary and the Assistant Secre- 
taries for handling under general delegations of authority made to 
these officials by the Secretary (e. g., 43 CFR 4.0; 11 F. R. 8164; Sec- 
retary’s Order No. 2233, J uly 26, 1946) ; and that personal wansidera- 
tion by the Secretary a these tr ibal ordinances and resolutions has 
not been regarded .as essential to the validity of the departmental 
action upon them. Notwithstanding the fact that the Under Secre- 
eary and the Assistant Secretaries have exercised the “review” and 
“approval” functions under tribal constitutions and charters on many 
occasions over a long period of time, it is understood that the pro- 
priety of their actions in this respect has never been questioned. - 
Consequently, it appears that, as.a practical pee the ee | 


“4 For: ie: see Article It and ‘Ayeolé Vv, ‘section V, of the constitution of the San | | 


Carlos Apache Tribe of Arizona, and Article IV, section 1,. subdivision 5, of the constitution 
of the Santa Clara Pueblo, New Mexico. Also see the provisions of the following consti- 


’ tutions relating to the determination of economic units in land assignments: Omaha Tribe . 


of Nebraska; Ponca Tribe of' Native Americans of Nebraska; Santee Sioux Tribe of the 
- Sioux Nation of Nebraska ; Winnebago Tribe of Nebraska ; Walker River Paiute Tribe of 
Nevada ; Alabama and Coushatta Tribes of Texas. a & 
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can continue to regard these funcuors of the Secretary ander tr ‘ball 
| constitutions and charters as being delegable in nature, rather than — 
as requiring personal consideration and. action by the head ofthe — 
Department; and that there is no reason at this late date to become | 
concerned over technical objections which might be made with as | 
to the delegability of such functions. 

‘Tf the “review” arid ‘ ‘approval” functions of the Secretary under 


tribal constitutions and charters are delegable and can be exercised 7 | 


by the Under Secretary and the Assistant Secretaries under general. 
delegations of authority from the Secretary, it is my view that such 
functions can also be delegated to the Commissioner of Indian Adfairs. 
The Commissioner, like the Under Secretary and the Assistant. Secre- 
_ taries, is an officer appointed by the President and confirmed by the 
Senate (25 U.S. C. sec..1). Hence, if a distinction within the De- 
partment concerning the respective qualifications of “Officers of the 
United States” and of “Inferior Officers” (Constitution, Art. II, Sec. 
9, Cl. 2) to receive delegations of Secretarial powers is vase aed (ef. 
35 Op. Atty. Gen. 15, 20), that distinction is not pertinent here. 
Moreover, the general authority of the Secretary of the Interior under 
| section 161 of the Revised Statutes (5 U. S.C. sec. 22) to delegate his 
powers extends to the Commissioner of Indian Affairs (insofar as 
functions in the field of Indian affairs are concerned) as well as to 
the Under Secretary and the Assistant Secretaries. Although the spe- 
cific statutory authority of the Secretary to delegate powers to the 
Assistant Secretary whose position was created by section 6 of the act 
of March 14, 1862 (12 Stat. 355,369; Rev. Stat. secs. 488, 439; 5 U.S.C. 
secs, 482 , 483), arising from the express authorization for the Secretary | 
to prescribe the duties of this officer, has no exact counterpart in the 
- statutes relating to the Commissioner or Indian Affairs, Congress itself 
has defined the duties of the Commissioner as covering “the manage-— 
ment of all Indian affairs and of all matters arising out of Indian 
relations.” ~ (Rev. Stat. sec. 463 ; 95 U.S. C. sec. 2.) It seems clear. 
that the function of passing upon tribal legislation, under general in- 
structions issued by the Secr etary, would properly come within the 
management job which: Congress has prescribed for the Commissioner. | 
Therefore, I believe that, under general. principles governing» the 
delegation of Secretarial powers, the Secretary’s functions in connec- 
tion with the “review” and “approval” of tribal ordinances and -reso- 
lutions may be delegated to the Commissioner of Indian’ Affairs. - 
-Additional—and, in my Judgment, conchisive—support for the view 
that the Secretary's “review” and “approval” functions under tribal 


constitutions and charters may be delegated to the Commissioner of 
Indian Affairs is furnished by the act of August 8, 1946 (25 U.S.C. A., 
: PEP sec. se That statute specifically authorizes the Secretary of — 
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the PAterior- to paseects to the Commissioner of. Tndisd Affairs his 
powers and duties under the laws governing Indian affairs “insofar 


_ as such powers and duties rélate to action in individual cases arising 


under general reg ulations promulgated by. the Secretary of the Interior 
pursuant to law”; and provides for the subdelegation of such powers | 
and .duties by the Commissioner to subordinate officials of the Bureau _ 
of Indian Affairs. Although it can be argued that tribal ordinances 
and resolutions submitted for review or approval are not ‘ ‘“Gndividual 


cases,” within the technical meaning of that term as used in connec- oe 


tion with legal proceeding s, the legislative history of the portion of 
the statute. quoted 3 in the preceding: sentence indicates that the term 
“individual cases” was not used by Congress in a narrow or technical 
sense. It.appears that this language was inserted.in the bill. (H. ies. 

4386, 79th Cong.) which later became the act of August.8; 1946, as - 
the result of an amendment proposed by the Senate Committee on 
Indian. Affairs (see S. Rept. No. 1818, 79th Cong., 2d sess. (1946) ). 
Senator O’Mahoney, Chairman of the Tdiad: Affairs Committee and 
_ the manager of the bill. on the floor of the Senate, explained that the 7 

amendment was. 3 t | _ er eas, 
toe oe adopted by the Committee on. Indian Affairs to. ‘get the objections 
which I, as chairman of the committee, Talsed, and to. adjust the bill to the | 
understanding of the committee, | | 

. The fear which I expressed at the time fie pill was under eGucaerution by 
the committee was that it would result in the delegation to subordinate. officials 
of the power to write regulations, and I expressed clearly my. conviction—and in 
this opinion the committee agreed with me—that Congress should not adopt any 
law which by any manner of interpretation could lead to such a conclusion. 
[92 Cong. Rec. 6996.1 | ~ #eG . 

Thus, the congressional purpose in inserting the phrase, ‘ “nsofar as. 
such powers and ‘duties relate to action in individual cases arising 

under general poeueuons promulgated. by the Secretary of the In- 

terior pursuant-to law,” in the legislation was merely to insure that the 
~ Secretary.of the Interior. would not delegate his power to promulgate 
general regulations governing the administration of Indian affairs. 
This leads me to conelude that if the Secretary issues under the Indian - 
laws general regulations to guide the Commissioner of Indian Affairs — 


- in the exercise of the delegated authority, the Secretary has unfettered — 


discretion in the matter of delegating to the Commissioner authority — 
to act under the regulations i in particular instances or situations which 
come within the scope of the regulations, Therefore, I believe that an — 
order of the Secretary delegating his “review” and “approval” func- 
tions under tribal constitutions and charters to the Commissioner of: 
Indian: Affairs, and furnishing g general instructions for the guidance 7 
| of the Commissioner in passing upon pe ordinances and resolu- 
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tions, ould fall within the specific authorization of the 1 act of August 
8, 1946. | 

In view of the fact that the process of “reviewing” a tribal ordi- 
nance or resolution niust be completed within 90 days from the date of . 
its enactment, it probably would not be-feasible to authorize the Com- 
missioner of Indian Affairs to take unfavorable action with respect 
~ to such ordinances and resolutions and then provide for a process of. | 
- appeal to the Secretary by the tribes, as contemplated by the act of 
August 8, 1946. Because of the time element: and by way of obviating 
the necessity for an appeal procedure, the Commissioner could be 


instructed to transmit to the Ecru for action-any ordinance or 


resolution submitted for “review” if the Commissioner believes that it 
should be rescinded or that a disappr oval previously given by the 
z super intendent should be confirmed. Although the time factor is not: | 
so important with respect to tribal legislation submitted . for “ap- 
_ proval,” I believe that, in order to avoid confusion, all ordinances and 
resolutions should be handled: in the same manner, ineorar as the power 
of the Commissioner to take unfavorable action of an authoritative 
nature is concerned. Thus, I suggest that the Commissioner not be 
empowered to disapprove or rescind tribal legislation ; but, rather, that 
he be instructed to forward to the Secretary for aceon any. ordinance 
or resolution which, in the opinion of the Commissioner, should be 
disapproved or rescinded 
A draft of a proposed order of delegation ” eons the lines indioned 
above is attached for your ee | 


Masnin G. Win” 


s olicetor. - 


CLAIMS OF MR. AND MRS. HAROLD R. LINDSAY AND. 
BANKERS MUTUAL INSURANCE COMPANY, ‘SUBROGEE. 


Tort Claim—Independent Contractor. 


| The United States is not liable under the Federal Tort Claims ‘Act for 
damage caused by an alleged negligent act of an employee of a person 
performing work for the Government as an independent contractor: 


‘M-34765 oo Me Sunn 9, 1947. 


_ “Mrs. Harold R. Lindau) 5407 aribars Pike, Washington 19, D. C., 
filed a claim on June 25, 1946, on behalf of herself and her iuebond 
in the amount of $367. 30 soainkt the United States for compensation 
because of damage to their’ 1941 Buick sedan as a result of its being 
struck by a mowing-machine owned by the National Park Service. 


a 2 See Departmental Order No. 2326, dated May 26, 1947 (12 F. R. 3567). [Editor.] ey 
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On October 94, 1946, the Bankers Mutual Insurance Company, one 


Building, Washington, D. C., with which Mr. Lindsay carried a*$100- ~ 


deductible collision insur ae policy on the car, filed a claim in the 
amount of $294.90, which represented the actual cost of repairing the — 
vehicle, less $100. On October 30, 1946, Mrs. Lindsay reduced. the 


amount of her claim to $190, which represented the amount paid by m | 


the Lindsays towards the repair of the car and $90 for loss of the 
use of the car for 9 weeks.. | 
The question whether these claims should be paid under the Fed- 


~ eral Tort Claims Act (28 U. S. C. see. 921 et seg.) has been submitted 7 


to me for deter mination. 


Pe ite to the record before me, nw incident age about 7 


:10 p. m. on June 18, 1946, in front of 4800 Wisconsin Avenue, 
Sh st D. C. Immediately before the incident, the Park 
| Service mowing machine, pulled by two horses rented from Kirk 
Turner, Falls Church, Virginia, was being driven along Fort Drive 
NW., a the Reno-Reservoir Road. The driver was Clifton J ackson, 
whose services, as well as those of the horses, were furnished by Mr. 
_ Turner pursuant to a contract with the National Park Service made 
- under=section 10 of the act of May 26, 1930 (16.U. S. C. sec: 174): 
When the driver dismounted to pick up some paper which would have 
interfered with the blades of the mower, the horses escaped from his | 
control, galloped to Wisconsin Avenue, and dragged the mower into 
sontact: with the Lindsay automobile, which was parked on the street. 
The Federal Tort Claims Act limits the liability of the United 
States to damage “caused by the negligent or wrongful act or’omis- 
_ sion of any employee of the Government while acting within the scope 
of his office or employment.” Clifton Jackson, who. was in charge 


-of the. horses, was not the employee of the United States, but of: Kirk _ 


Turner, with whom the National Park Service had made a contract: 
covering, among other things, the services of a driver for the horses _ 
rented from Mr. Turner. The United States did not select Mr. J ack- 
son, did not pay him, and it had no control over the amount which 
he was to be paid for his services. He was, therefore, the employee 
of an independent contractor. The Government is not liable where 
the damage was caused by the act of an independent contractor or his 
-. employee. Cleo C. Reeves et al., Solicitor’s determination, April 15, 
1947 (M-84250) ; Mrs. Lucile T. Swett, Solicitor’s opEnes December 
2, 1944 (M-33859). J 
Therefore, In accordance with the provisions of the Federal Tort’ 
Claims Act and the authority delegated to me by the Secretary of ‘the 
Interior (43 CFR 4.21; 12 F. R. 924), I determine that— 
(a) The damage to fhe property of Mr. and Mrs. Harold R. Lind- 
say, upon which the claims are based, was not caused by the negligent’ 
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2 or as act or omission of an » employee of ie: United States De- 
_ partment of the. Interior; and  _ 

_ .{6) The claims of Mr. and Mrs. ‘avotd R. Lindsay and Bankers 

| Mutual Insurance Company, subrogee, must be denied... a © 


~ Mastin G. Warm, 


CLAIMS OF MRS. MAUDE H. WALKER AND 
‘MISS MAUD H, WALKER, JR. 


Tort (laim—Invitee.. 


a visitor entering a national park maintained by the United States Sor the. 
benefit of the public has the legal status of an invitee. , 
. The Government is under a legal duty to exercise reasonable care, for “ite 


— safety of an invitee. a | 
T3200 o 3°37 oe 4 | Fons 30, 1947, 


7 Mis. “Mauda hee Walker ag her ae Miés Maud H. ‘Walker, 
E Sr. , 700 Fair Avenue, San Antonio 3, Texas, filed claims about October 
10, "1946, in the amounts of $188.90 ane $113.40, respectively, against 
the United States for compensation because of aaa ge to clothing and 
_ other property as a result of the alleged negligence of employees of | 
| me National Park Service at, Carlsbad Caverns N ational Park. 
: The question whether the claims should be paid under the Federal 
= Lort Claims Act: (28 U.S. C. sec. 921 et: seg.) has been submitted to 
me for determination. This act authorizes the settlement of any claim 
against the United States on account of damage to property caused by 
-anegligent or wrongful act or omission of an employee of the Govern-— 
ment while acting within the scope of his employment, under circum- 
stances where the United States, if a private person, ¥ would be liable 
tothe: claimant:for such damage i in accordance with the. late of. the — 
place where the act or omission occurred. — | | 
According to the record before me, it appears that ie Sse 
conducts six tours daily through the Carishad Caverns, Carlsbad Cay- 
erns National Park, Carlsbad, New Mexico, and charges a fee for the 
tour. On: September 1, 1946, the claimants were being conducted 
through the caverns on the ae 30 a.m.tour. Apparently, the electric. 
lighting system was dim as the party, consisting of 198 persons, en-- 
tered the caverns. Even. so, the natural light streaming in from the 
outside made the first part of the trail visible and the party was con- 
_ ducted into the caverns. Three guides accompanied the party. The 
first points of interest on the tour are the “Auditorium,” the “Devil’s 
Den Spring,” and the “Devil’ 8 Den.” The mentee were on at the 
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~ “Deyil’s Den,” ghich: is approximately 300 feet beyond the “Audie 
torium.” However, the portion of the trail between the “Devil’s Den 
Spring” and the “Devil’s Den” was very dark, as the lead switches 
would not operate the lights. Mrs. Walker, who was traveling with 
the second half of the party, strayed from the trail at the “Devil’s Den 
Spring” at.a-point where the trail has a shght curve, and she fell into 7 
a hole-about 4 feet. deep, which contained a pool of water. ; Miss 
- Walker, who was walking arm-ln-arm with her mother, either was 
pulled into the hole or else she leaped i in to rescue Mrs. Walker. _ . 

The claims are- based on the damage to. the clothing worn by the 
claimants and to other personal property, such as. their watches, 
cameras, and handbags, which they carried. This damage was caused > 
not only by the water but also by the jag gged edges of stones pro} jecting — 
from the sides of the hole. | 

A memorandum from the Superintendent of the Carlsbad Cavern ns 
National. Park to the Regional ee Region 3, dated October 1 
1946, statesthat— | | | = 
 * * * Standing regulations have prevailed in Carlsbad. Caverns National 
Park that guides were not. to move parties in the event light failures occurred, | 


. and to keep. the par ties on the: trail. These vee tions I find have prevenee for 
many years. 


The report of the Park Safety Commits covering this incident _ 


contains a recommendation that in the future no parties be moved. inte | 
unlighted- sections until adequate light is provided. 

The legal status of the claimants was that of invitees to the caverns. 
The Government as the inviter owed a duty to the claimants of 
reasonable care and prudence for their safety. What constitutes due 
care on the part of an inviter is always determined by the circum- 
stances and conditions surrounding the particular relationship under 
consideration. In the instant case, it was negligence for. the Govern- 
ment guides to continue the tour beyord that part of the trail where 
there was adequate light, in view of existing regulations. The dam- 
age to the property of Mrs. Maude H. Walker resulted directly. from 
this negligent conduct. De Baca v. Kahn, 161 P. (2d) 630 (N. Mex., 
1945). The damage to the property of Miss Maud H. Walker, Jr.,: 
incurred as a result of assisting her mother, was a natural consequence 
of the mother’s fall. | 
The valuation which Mrs. Maude H. Walker has placed on, the 
specific items of her property that were damaged is reasonable. 
Therefore, she should be paid $188.90. | 

The valuation | which Miss Maud H. Walker, J ie has pinced on 
the items of her property that were damaged also is reasonable. She 
shou. De a BA, 40, ; | i 
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Dernrsrn arrow . AND AWARD © 


‘Ther efore, in accordance with the provisions of the Federal Tort 
- €laims Act and the authority delegated to me oe the Secretary of the 
Interior (48 CFR 4.21; 12 F. R. 924) — 
41. I determine that— | | 
_ .' (a) The claims of Mrs. Maude H. Walker and Miss Maud HH. 
Walker, Jr., accrued on September 1, 1946, and were presented in 
_ writing to the Department of the inievior within 1 year thereafter; — 
_(6) The damage to the property of Mrs. Maude H. Walker and of 
Miss Maud H. Walker, Jr., on which the claims are based, amounted 
to $188.90 and $113.40 “respectively | | 
(c) Such damage was caused by the negligent at or omission of 
an employee of the United States Department of the Interior wane | 
acting within the scope of his employment; and a 
(d) The United States, if a private person, would be Laie to the” 
claimant for such damage under the laws of the State of New Mexico, 
_ where the negligent act or omission oceurr ed. 4.3 
2. LT award— 
_ (a) To Mrs. Maude H. ‘Walker the sum of $138.90; and 
(6): To Miss Maud H. Walker, Jr., the sum of. $113. 40 ; | 
and I direct that these amounts be paid to them, subject to the avail- 
se of funds for such purpose. | | 
| | Masrin G. Wurtz, 
Solicitor. 
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subheading Grazing | maa 
Section 15. 


CITIZENSHIP 


See Federal Employees sub- | 
heading Application for Oil. 


and Gas Lease; Mineral Leas- 


ing Act, subheading Oil and. 


| Gas Leases, Prcherence Ment 


Leases. 


subheading. 


a 


CIVIL SERVICE 


See Federal Employees, sub- | 


| heading Removal. 
CLAIMS AGAINST THE UNITED 
STATES 
See Federal Tort aie | 
_ CLASSIFICATION 
See Indians 


Lands, subheading Uintah and 
Ouray Reservation, Utah; Min- 


eral Lands, subheading Valen-— 


tine Scrip Location; Mineral 


_ Leasing Act, subheading Min- 
School | 


eral Olassification ;_ 
Lands, subheading Indemnity 
Selections; Serip; Taylor 
Grazing Act and Lands; With- 
| drawal of Public Lands. 


COAL LANDS 


‘See Mineral Leasing. Act, 
subheading Coal Leases; sub- 


peace Coal a Per- 


mits, 


COLLATERAL Oy eee 
| See Mineral Leasing Act, 
subheading Coal ETOSpe cre 
Permits. 
- COLLECTIVE BARGAINING 
> See Federal Employees. 


‘COLOR OF TITLE 


Conflicting Claims; Issuance of 
Patent 


~ No patent may be Jesued un-— 
der the Color of Title Act of 


December 22, 1928 (45 Stat. 
(1069; 43 U. 8. C. secs. 1068, 
1068a), for any tract. to which 
there is a conflicting claim ad- 
verse to that of the applicant, 
unless and until such claim 


shall have been finally adjudi-. 


cated in favor of such appli- 


i ce pee So Se A 


COLUMBIA RIVER RESERVOIR 


See Indians and Indian 
Lands. © 


and, Indian 


INDEX 
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COMMISSIONER OF THE GEN- 


ERAL LAND OFFICE 
See General Land Office. 
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COMMISSIONER OF INDIAN sa 7 


FAIRS 
See Bureau of Indian Affairs. 


COMMISSIONER OF RECLAMA- 


TION 


See Bureau of Reclamation. es 
‘CONFLICT. 7 , 
See cide of Title; Home- 


stead, subheading Patent, Issu- — 


ance of; Indians, subheading 
Restricted Property; Railroad 
Grant Lands; Taylor Grazing 
Act and Lands, 
Grazing Leases; Section 15. 
CONGRESSIONAL GRANTS 
“See School Lands. 
CONSERVATION 
RESOURCES. 


See President’s Authority, | 


subheading. Delegation; Recla- 
mation, subheading Irrigation ; 
School Lands, subheading In- 


demnity Selections, Effect of 


Taylor Grazing Act. ; 
CONSTITUTIONAL LAW 


Potassium Prospecting Permit 
Application; Denial 


1. The denial of an applica- 


OF NATURAL 


subheading 7 


tion for a potassium prospect- | - 
ing permit does not constitute | 


_ deprivation of property with- 
out due. process of law__-____. 


Withdrawal Order; Potassium. 


- Prospecting Permit. 


2. A withdrawal order whieh 


neither enhances nor dimin- 


ishes existing rights does not — 


deny equal protection of the 


laws to a prior applicant for a° 


potassium prospecting permit_ 
CONSTRUCTION COSTS 


See Bureau of Reclamation ; 
Indians and Indian Lands, — 
Subheading Flathead Irriga-_ 
tion Project, subheading Salt 


River Irrigation Project. 


289 


289 


570 © 


‘CONTEST 


see Homestead, "subheading 


Patent, Issuance of, ‘subhead- 


ing Residence, Final-Proof Re- 


_ quirements ;. Mining Claim. 
CONTIGUITY 
‘See Mineral Leasing ‘Act, sub- 


heading Sodium Prospecting | 


Permits; Mining Claim, sub- 


heading Common Improye-_ 


ments; Public Sale; Taylor 

Grazing Act and Lands,. sub- 
heading Grazing Leases, Ree: 
‘tion. 15. | 


CONTRACTS 
See . Federal ‘Tort Claims, 


subheading Independent Con-- | 
tractor; Indians and Indian ~ 


Lands, subheading Flathead 
Irrigation Project ;; Secretary 
of the Interior, Authority, sub- 


heading Delegation, Attorney - 


Contracts with Indian Tribes. 
CONVEYANCES 
Sée Railroad Grant Lands. 
COURTS | 


See Homestead, vapheaaiie 


Secretary’ s. Duty to Protect En- 


tryman; Indians and Indian. 


Lands, subheading Allotment, 
Rights-of-Way for Ditches or 
Canals, 
Headrights; Mineral Leasing 


Act, subheading Oil and Gas. 


Leases, Assignment, subhead- 


ing Oil and Gas Leases, Non- © 
competitive. Lease; © Public - 
Lands, subheading: Hffect of — 

State. Decisions;  Ratiroad 


Grant Lands. 


‘CULTURAL-COOPERATION. PRO- 
GRAM | 


- See. United States. 
‘DAMAGE CLAIMS 

See Federal Tort Claims. 
DAVIS DAM PROJECT » 


See Bureau of Reclamation, 
subheading Archeological Ex- 


_cavations. 


| DEEDS 


subheading Osage 





INDEX 


| DECEASED OFFICERS OR EM- 


PLOYEES . be 
See Federal Employees. 


DECEDENT ~ ige ys 
- See Indians and Indian 


“Page 


Lands, subheading Allotment, _ 


Sale, subheading Osage Head- 


rights; Mineral Leasing Act, — 
subheading Oil and Gas Leases, - 


Pr eference- Right Leases. 


. See Life istavess Mineral 
Leasing Act, ‘ subheading Oil 


and Gas Laaues, Placer Min- | 


_ ing Claim. 


| DELEGATION OF AUTHORITY 
See Indian Tribes, subhead-— 


“ing Delegation of Ministerial 
Functions; President’s <Au- 
thority; Secretary of the In- 
terior, Authority. 


{DEPARTMENTAL DETERMINA- 


TION 


See Public Lands, <ubnena: 
ing Scrip Location ; Secretary 
of the Interior, Authority. 


DEPARTMENT OF AGRICUL- 
‘TURE | 
see Mineral Leasing “Act, 


subheading Oil and Gas Leases, © 


Acquired Lands. 


| DEPARTMENT OF STATE 


_ See United States, subhead- 
ing © Government - Sponsored 


_ |. Training Programs. 
_ | DESERT-LAND ENTRY 





See, also, Homestead. | 
Withdrawals 


1. The act of March 28, — 
|. 1908 .(35 Stat. 52; 438°U0. 8S. C. 


secs. 8324, 326, 333), invites the 


occupancy and reclamation of 
unsurveyed. desert lands, and . 
acceptance of the invitation 


initiates an interest in he 


_ 2, One who takes Fesneauonk 
of unreserved, unsurveyed des- 


120 


Os i eee ies Tee 


‘DESERT-LAND ENTRY—Con. page 


- Withdrawals—Con. > 


ert land, who begins to reclaim - | 


it, and who-is continuing his - 
reclamation operations at the — 


date of the inclusion of the 
land within a withdrawal, has 
initiated...a valid claim’.upon 
which the withdrawal does 
not operate. ‘The claim may 
be asserted by the filing of a 
proper desert-land 
tion aS soon as the lands are 
surveyed, if at that time the 


_ claimant isin possession of the | 
lands and is complying with i‘ 
_. the appropriate regulations eo. 


3. The 90-day limitation. in 


the act of March 28, 1908, giv- 


ing a pr eference right of entry 


applica- 


110 


to qualified persons who per- 


formed certain acts on unsur- 


veyed lands before they are sur-» 
veyed, is intended for the pro- | 


tection . of the right. of. desert- 


land claimants and. homestead - 


settlers as among ‘themselves. 


In the absence of asserted ad- ‘. 


verse claims of desert-land ree- 


lamation or of homestead set- 


tlement, a desert-land claimant | : 
who, upon the filing of the plat ~ 


_ of survey, fails to make timely 


assertion of his ‘right of en- 


_ try forfeits no rights and does 


not lose his lands because of. - 


a withdrawal not previously 
111 


operative upon them Sas 


DIRECTOR, BUREAU OF LAND 
MANAGEMENT 


See Bureau of Land Manage. 
ment. 


| DIRECTOR, GEOLOGICAL SUR. 


VEY 
See Geological Survey. 
DIRECTOR, GRAZING SERVICE 
See Grazing Service. 


‘SERVICE. 
See National Park Service. 


- DIRECTOR, NATIONAL PARK | 7 


EASEMENTS | 





INDEX. 
| DISCOVERY — 
See Mineral Leasing Act, sub- | 
heading Oil and Gas Leases, © 


‘subheading Sodium Prospect- 


' ing Permits; Mining Claim; 


Withdrawal of Public Lands, 


subheading. Mining Locations: 
DISCRETIONARY AUTHORITY 


OF THE SECRETARY 


See Secretary of the Interior, 
Authority. 


DITCHES, CANALS, AND RESER- 


VOIRS 


See Bureau of Reclamation, — 
‘subheading Archeological Ex- 


cavations; Indians and Indian - 
Lands, subheading Allotment, ~ 
Columbia River 
Reservoir, subheading Flathead 


subheading 


Tribe; Reclamation, -subhead- eis 


ing Ir ietion.< 
DRAINAGE 


See Homestead, Subheading . 


Second Entry, Volstead Drain- 


| age Act; Mineral Leasing Act, 
subheading Oil and Gas Leases, 


Bonds. 


See Indians 
Lands, 


Water Rights. 


| ELECTRIC POWER 


' See Power. es 


EMPLOYEES 


See Federal Tinp lovee: 
ENTRY 


See Applications, subheading . 


Restoration from Power-Site 
Withdrawal; Desert-Land En- 
try; Homestead; Indians and 
Indian Lands, subheading Al- 
lotment, . Rights-of-Way — for 
Ditches or. Canals, subheading 
Flathead Tribe, Hunting on 


- Pablo.and Ninepipe’ Reservoir. 
Sites; Reclamation Withdraw-. 
al, subheading Forest Reserve. , 


and Indian . 
subheading Columbia | 
' River Reservoir ; Waters and 
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EQUITABLE ADJUDICATION 
See Homestead, 
_ Reinstatement. 


_.. EQUITABLE TITLE 


See School Lands, subhead- 
ing Indemnity . Selections; 
Title, 

EROSION: 2 

See Reclamation, 
ing Irrigation, Cover Crops. 
ESTATES | 


‘See Indians and Indian 


Lands, subheading Osage Head- 


rights; Life Estates. 


subheading 


INDEX 


Page 


| subhead- > 


EVIDENCE 7 
See Homestead, subheading — 
- Residence; Mineral Leasing 


Act, subheading Coal Pros- 
pecting Permits ; Mining Claim, 
subheading Contest, subhead- 
ing Discovery. ; 
ne EXCHANGE OF LANDS 

See Indians and Indian 
Lands, subheading Alienation. 
. EXHUMATION 

' See Federal Employees, sub- 
heading Deceased Officers. or 
Employees. 
FEDERAL EMPLOYEES 
See, also, Federal 


ent. Contractor; 


‘ing Oil and Gas Leases, Inte- 
rior Department Hmployees, 


subheading Known Geologic 


Structure; United States, sub- 
heading Government- Sponsored 
Training Programs. 


Alaska Road Commission 


SALES oF WAREHOUSE STocKSs: 


Or GROCERIES AND SUPPLIES 


1. In the absence of specific 


Statutory authority, a proposed 
arrangement whereby the 
Alaska Road Commission 
would sell groceries. and sup- 


plies from its warehouse stocks 


Tort 
Claims, subheading Independ-.. 
Inventions ; 

Mineral Leasing Act, subhead-’ 


FEDERAL EMPLOYEES—Con. 
Alaska Road Commission—Con. 
to its employees for their per- 


sonal use is forbidden____-___ . 


 Antistrike Affidavit 
2. Section 7 of the Interior 
Department Appropriation Act, 
1947, does not require that anti- 
- strike affidavits be executed by 


employees of this Department. 


Insofar as the Appropriation 
Act is concerned, the execution 
of such an affidavit by an em- 
ployee is merely provided for 
asa convenient method. where- 


by he can establish his prima. 
facie » eligibility to draw his 


8, The action of the Acting 
Secretary of the Interior in 
making the execution of an 
antistrike affidavit a prerequi- 
site to continued employment 


_ in this Department represented — 


a proper exercise of the admin- 
istrative authority of the Sec- 


Page 


363 


306 | 


. 806 


4, The departmental 1 require- 


ment that an antistrike affi- 
davit be executed by each em- 
ployee of the Department can 
be waived by the Secretary in 


the case of a particular em- 


ployee where it is otherwise 


clearly established that he has 
not struck against the Govern- 
ment, is not a member of an or- 
ganization of Government em- 
ployees that asserts the right 


to strike against the Govern- 
ment, and. does not advocate, 


and is not a member of.an or- 
ganization that advocates, the 
overthrow of the Government 
by force or. violence... 


Application for Oil and Gas 
_ Lease; Assignments; AssoCia- 
tion Application | 
5. It is against public policy 
for an employee of the Depart- 
ment of the Interior to acquire 


306. 


os eieitale Sided 


iS) siesta, <shmahaa pres 
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FEDERAL EMPLOYEES—Con. 


Lease; Assignments; Associa~ 
tion Application—Con.. 


any interest in public land, in-. 
cluding interests in oil and gas_ 
leases. No lease will, there- 
_ fore; be issued to a depart- 
mental employee even though 


he had filed his application be- | 
fore he became employed, nor © 
may he assign a mere applica- 


tion.. The application having 


+) for:-many» years, been main- 


tained in the employee’s own 


name, it cannot be treated as . 
an association application on’ 


behalf of those whom he now 
states he actually represented, 


. since it did not comply with the - 


regulations requiring - disclo- 
sure of the names, addresses, 
- citizenship, and interests of the 
members of ‘the association. 


Generally, the. Department rec- 


ognizes only the holders of rec- 
ord in dealing with the various” 
‘aspects of the lease or. appli- 


cation——-—-_-------- Capieer rites, 7 


Collective. Bargaining; © 
eraded Employees 


6. The bur eaus and agencies 
of the Department have the 
right to bargain collectively 
with representatives of - their 
- ungraded ‘employees on all. 
_ inatters within their discretion, 
and particularly with respect 
to wages and working: condi- 


Deceased Officers. or Employees 


Costs oy PREPARING THE Re- 


MAINS INCLUDE Costs oF 
EXHUMATION; — PERFORM- 


“ANCE oF OrrrcrAL DOTrIEes © 
IN A TERRITORY OF THE > 


_ Usrrap STATES . 
. Under the act of Faty 8, 
‘oni (54 Stat. 743; 5 U.S. C. 


sec, 108a), the head of an ex- 


-ecutive department. may pay 


| Page |. 
Application for Oil and Gas... 


FEDERAL EMPLOYEES—Con. 


forming. official duties 
Territory or possession of the 
United mlales” acess oe. evs 
j1. Considering the purpose. 
of the act of July 8,1940, supra, — 
it must be assumed that the > 
_ President, by issuing Executive 





Deceased Officers or Employees— 
Con. 


not only the costs of transpor te | 
ing. the remains of a’ deceased - 
~ Government officer or employee 


but also those of “preparing the 
remains” for transportation__~ 
8, Under the act of July 8, 


(1940, supra, the costs of “pre- 
-|° paring the remains” of a de- 


ceased officer. or employee of 
the Government include the 
costs of exhumation. 


der No. 8557 of September 30, 
1940 (5 F. R. 3888), applies 


even though a Federal officer | 
or employee was .hired or re- 
hired in a Territory or opsses-. 
sion of the United States, since 
the act- , 


presupposes merely 


A con-. 
trary conclusion would defeat 
the purpose of the statute_____ : 

. 9, The act of July 8, 1940, — 
- supra, as well as Executive Or- 
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231 


231 


“performing official duties in a | 


Territory or possession of the. 


United States’”_______. 


tive Order No. 8557, supra, 


“while on assignment to a post 
outside ‘the United States” is 


identical in meaning with. the 
statutory language “while per- 


Order No. 8557, did not intend 


to limit the scope of that 
. statute ee a fer ce ee 


Removal Hs 


Civil Service Rule 
. XII : es 


waiver by the Secretary of the 


- departmental requirement that . 


an antistrike affidavit be ex- 


in a 


12. In the absence of a 


| 231 
10. The language of Execu- — 


231 


 ecuted by each employee of this _ | 
- Department, the refusal of an 


= 574 

FEDERAL EMPLOYEES—Con. 

Removal; » 
XII—Con. . 


Civil, Service Rule 


INDEX _ 


Page 


employee to execute the pre- bea 


scribed affidavit would consti- 
tute sufficient cause for a sep- 
aration from the Service in 


accordance with : Civil. Service 7 


Rule XII-_--_---___- Guewekes 
FEDERAL LAWS | 


See Indians, subheading Re- 


stricted Property; Patents, 


subheading Interpretation in 


Accordance with Federal or 
State Law. 


FEDERAL OFFENSES 


See Alaska, subheading Re- 


prieves and Pardons. 


FEDERAL RANGE 
See Grazing ..and Grazing 


Lands ; Taylor Grazing-Act and 
‘Lands. . 
FEDERAL TAXES | 
See Taxes, Federal and 
State. 


FEDERAL TORT CLAIMS 


Damage Covered by Insurance; 
Administrative Adjustment; 
Insurance Subrogee. 

1. Where #n insurance com- 
pany informs claimant that it 
will not make payment for 


damage, the Department may - 
_ pay such. a claim, if it is other-. 


B06 


wise meritorious, since there is ~ 


no. danger that the claimant . 


will be compensated twice or 


that the Department will be 


required to make a ‘second pay- 


ment to the insurance company . 


on the same claim__-_____ Seon 


2. The claim of an insurance 
subrogee is recognized where 
actual payment for the dam- 
age or a portion of it has been 


-- made by the insurance com- 
_ pany-under a legal duty to the — 


owner of the. gine prop- 


520) 





FEDERAL TORT CLAIMS—Con. 


Page. 


Damage Covered by Insurance; sai 


Administrative Adjustment; 


Insurance Subrogee—Con. 
3. The fact that damage is 


covered by insurance does not — 
bar a right to payment under - 


the Federal Tort. Claims. Act. 


If the claim is otherwise mer-- _ 


itorious, it is paid to the in- 


‘sured if he has not collected 
from the instirance company, 


or to the insurance company to — 
the extent that it has made — 
~ 620 


payment to the insured__-.~___ 


Independent Contractor 


4, The United States is not — 


liable under the Federal Tort 
Claims Act for damage caused 
by an alleged negligent act of 
an employee of a person per- 
forming work. for the Govern- 
ment as an independent con- 
tractor | 


Invitee 
5. A visitor entering a na- 
tional park maintained by the 
United States for the benefit 
of the public has the. eer sta- 
tus of an invitee _.___-----_. 
6. The Government is un-. 
der a legal duty to exercise rea- 
sonable care for the: safety of 


an invitee ee Oe ere ee ae 
FEES | 

See. sae of the Inte- 

- rior, Authority, subheading 


- Delegation, Attorney Contracts 

with Indian Tribes; Taylor 
. Grazing Act and Lands, sub- 
heading Acreage. Limitation, 
subheading oe. Fees. 


FINAL CERTIFICATE | 


See Homestead, subheading by: 


Patent, Issuance of. 
‘See Homestead. 
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FINDINGS OF FACT 
‘See Taylor Grazing Act and 


_ Lands, subheading Authority - 


INDEX. 
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of Director of Grazing Service. _ 


‘FISH AND WILDLIFE SERVICE 


_ See, _also, Bureau of Rec- 
lamation, subheading Im- 
pounding of Waters; Indians 


and Indian Lands, subhead- ; | 
ing Columbia River Reservoir. . 


| Migratory Bird Treaty Act; Ad- 
~-mninistrative “Pro cedure Act | 


Regulations under | “the » 
Migratory Bird Treaty Act of 


July 3, 1918 (40 Stat. 755; 16 


U. 8S. C. sec. 704), prohibiting 


_ the taking. of. migratory birds 


on privately owned lands, do 


not pertain to a “foreign af- 


fairs function” or to “public - | 


property,” as those terms are 


“used in seetion: 4 of-:the. Ad- | 
ministrative Procedure Act (5. 


U. 8. C. sec. 1003). _The pro- 
cedure prescribed in that sec- 
tion should be followed in con- 


nection with the issuance of — 
such regulations__-.--_-- 2 


. FISHING 


See Indians and Indian 


7 Lands, subheading Columbia 


River Reservoir. : 


FLORIDA, STATE OF © 


See Fish and Wildlife Serv- 
_ice, subheading Migratory Bird | 


Treaty Act. | 
FOREIGN NATIONALS | 


431 | 


| See. United States, subhead-- 


ing Government - Sponsored © 


Training Programs. 


FORFEITURE. — 


See Desert-Land.-Entry,, sub- 7 


heading. Withdrawals; Home- 


stead, subheading Soldiers’ and: 
Sailors’ Civil Relief Act of 


1940 ; Railr oad Gr ant Lands, 


- 


See Life Estates. 


FRAUD 


See Mineral ‘Leasing Act,. 
subheading Oil and Gas Leases, 


Applications, subheading. Oil 
and Gas Leases, Cancellation, » 


subheading Oil and Gas Leases, 
Holding by Undisclosed Trust; 


_.Mining Claim, subheading ~ 
Location ; Public Lands, ‘sub- 
~ heading» Accretion, Riparian . 


Ownership. 


GAME REFU GE 


See Homestead, ‘subheading | 
Desert-Land and Enlarged : 


BEntri ies. 


GENERAL LAND OFFICE x 
See Desert-Land | Entry ;_ 


Homestead ; Indians and. -In- 
dian Lands, subheading Allot- 


‘ment, Sale; Mineral Leasing» | 
Act, aubheadiviee Coal Pros- | 


‘FRANKLIN D, ROOSEVELT NA- 


he Page 
TIONAL HISTORIC SITE | ke 


pecting Permits, subheading _ 


Oil and Gas Leases, Known 
Geologic Structur e, subhbead- 


ing Oil and Gas Leases, -_ 


Notice of Availability of Lands. 


for Lease; Mining, Claim; 


- Public Sale, subheading Use of 

Improper Application Form; 
‘Taylor Grazing Act and Lands, 

’ subheading Grazing Leases, 


Section 15, Subleasing or AS- - 


: -signnient. 


GEOLOGICAL SURVEY 
See Inventions, subheading — 


Federal Employees; Mineral - 


Leasing Act, subheading Min- 


eral Classification, subheading 


Oil and’ Gas. Leases, Known 


Geologic Structure. 


GOOD FAITH 


See Homestead, ‘eupheaaine’ A 


Residence ; Indians and Indian: 


Lands, subheading Executive . : 


Order Reservations ; Mining» 


Claim. 
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GOVERNMENT EMPLOYEES 
ee See Federal Employees.. 
GOVERNMENT-SPONSORED 
TRAINING PROGRAMS 
See United States. — 
GOVERNOR OF ALASKA 
See Alaska, subheading -Re- 
prieves and Pardons. 
GOVERNOR OF PUERTO RICO 


See Puerto Rico, subheading | 


Pocket Veto. 


GRANTS, CONGRESSIONAL 
See School Lands. | 


GRAZING AND GRAZING LANDS 
* See, also, Homestead, sub- 
heading Desert-Land and En- 


larged Entries; Indians and 
Indian Lands, subheading Ex- 
ecutive Order -Reservations, 


subheading Leases and Per- 


mits; Taylor Grazing Act and 
Lands. | 
Seasonal Use of Range 


1. Questions as to the sea- 


sonal use of the range are mat- 
ters peculiarly for considera- 


tion by the local officials__---- | 


Use Prior to Taylor Grazing Act 


2. The use’of public lands for — 


grazing’ purposes prior to the 
enactment of the Taylor Graz- 
ing Act did not vest the grazier 
with any right either in the 
grazing or in the lands upon 
which the grazing was con- 


ducted ; at most, it was a privi- 


lege enjoyed by the public gen- 
- erally, revocable at the will of 


Congress, and terminated upon - 
the enactment of the Taylor. 


 $G4ramine ACC. cae es 
Wrongful Use | 
oS: Wrongful. use of grazing 
lands cannot be made the basis 


of any right to the further use - 


of such is eee Serene 
GRAZING ‘SERVICE © | 


| See Grazing and Grazing 
Lands ; Inventions, subheading 


INDEX 
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GRAZING SERVICE—Con. 
Federal . Employees ; Taylor 
Grazing Act and Lands. 


‘GUARDIAN 


See Public Sale, subheading 


Preference uae of aslomine | 


' Owner. . 


| GYPSUM 


See Mining Claim, saphena: 


_ ing Discovery. 


HEADRIGHTS 


See Indians and Indian 


Lands, subheading Osage Head-. 


rights. 


| HEARINGS 


- Leasing Act, 
and Gas Leases, Appeals; Prac- 
tice and Rules of Practice;.: 


See Homestead, *auliadine 
Patent, Issuance of; Mineral 
subheading Oil 


Taylor Grazing Act and Lands, 
subheading Authority of . Di- 
rector of Grazing: Service, 


HEIRS AND DEVISEES 


628 


See Indians and Indian 


Lands, subheading Allotment, 
Sale, subheading Osage Head- - 


rights; Mineral Leasing Act, 
subheading Oil and Gas Leases, 
Preference-Right Leases. 
HISTORIC SITE 
See Life Estates. 


| HOMESTEAD 


213 


213 


~ See, also, Desert-Land Entry ; 
Public Lands, subheading Ac- 
‘cretion, Riparian» Owner amp 
Survey. | 
Contest Proceedings _ 
1. See. subheading 
dence, 
ments. 
Desert- Land and enlarged En- 
tries; Withdrawals 


2. Desert-land and enlarged- 


homestead entries cannot be 
allowed on land withdrawn as 
a game refuge by an Executive 


order which reserved the land 


Resi- — 
Final-Proof © laisse | 


Page 


_ HOMESTEAD—Con. 


Desert-Land and Enlarged En- 


tries; Withdrawals—Con. 


for the conservation and de-_ 


velopment: of natural wildlife 
‘resources and for the protec- 
tion and improvement of public 


_ grazing lands and natural for-_ 


age —- resources. The  with- 
‘drawn - land has been segre- 


gated from the public domain 
and is not subject to private _ 


acquisition under the public- 


land of: ee ae 


Final Proof 


3: See subheading Patent, Is- 


-guance of; 
dence; 


subheading Resi- 
subheading | Soldiers’ 


and Sailors’ Civil Relief. Act | 


of 1940, 
Good Faith 


4. See subheading Residence. 


Military Service 


5. See subheading Heingtate: 


ment; subheading Residence, 
Disabled World War. I Vet- 
eran; subheading Residence, 


Double Residence; subheading — 


Residence, Issuance of Patent; 
subheading Second Entry, Res- 
idence Requirements; subhead- 
ing Soldiers’ and Sailors’ Civil 
Relief. Act. of 1940. 


Patent, Issuance of; Statute of 
Limitations’ — 


« 


See, also, subheading Resi- 


dence; subheading Second 


Entry ; subheading Survey and - we 


 Resurvey. 


6. Two years from the date | 


of the issuance of the regis- 
ter’s receipt upon the final 
entry, of any tract of land 
under the homestead laws, the 
~ entryman is entitled to receive 
a patent without regard to 
whether a final certificate has 
been issued...The running of 
the 2-year period may be tolled, 


however, if within that time | 


INDEX 
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. Reinstatement; 





HOMESTEAD—Con. 


Patent, Issuance of; Statute of 
Limitations—Con. 
the entryman has received no- 
tice of a protest and appeared 
to. seek its dismissal, even 
though the trial of the protest 


io is not commenced within the 2- 
| year DOMOG face ae 


mas Ad- | 


_ judication . 


T, Hewatarement of an entry 


_ is not granted in a ease in 
'.which an entryman 
helped by the veterans’ legisla- 
tion and does not derive. any . 
support -. 
~ statute — concerning equitable 


is not 


from the general 


adjudication (act of Septem- 


per 20, 1922, 42 Stat. 857; 48 


U. S. CG. sec. 1161), for the 
reason that the life of an entry, 
which is fixed by statute, may 


not be extended_____________- | 
Residence | 
See, also, subheading Second’ » 


Entry ; | 
and Sailors’ Civil Relief Act 


subheading. Soldiers’ 


of 1940. 


DISABLED. Wortp War I Vet- | 


ERAN: FLNAL PRoor | 
8. A World War I Veteran 


- eannot claim the benefits of the 


act of August 27, 1935 (49 


Stat. 909; 43 U.S. C. sec. 256b), 
if he incurred his disability 
after the life of his homestead 
entry had terminated___---__ 


DousLe RESIDENCE; 
_ PaiTH 


9. The homestead law re- 


(577 


Page 


_ 458 


485 


quires an entryman in good 


faith to establish his home.on 
_ the entry but does not require 
that his wife and family reside — 
on the entry with him or pro- 
 bibit him. from maintaining 
. a second residence off the entry 


where his wife and family live. 
However, where an entryman 


578 


HOMESTEAD—Con. 


Residence—Con. a 


lives alone upon his entry a 2 


-shis-family resides elsewhere, a 
rebuttable. presumption is 


INDEX 


‘Page 


raised that. the entryman has f. 


not in good faith established | | 
489 


his residence upon the entry—_ 
. 10, Where the 


evidence. 


shows that an entryman re- 


sided on his entry during the — 
week and went to town only on 
—- week::ends.to operate his barber. 
shop and to visit his family — 
_ which resided in town, that in: 


2 years he tilled half of the cul- 
tivable land in his entry, that 
he made progressive improve- 


ments on his entry, including 
the building of a habitable 


house at the time when he sub- 
‘mitted final proof, and that he 
later sold his business to con- 
centrate -upon. his. entry, the 
presuinption that he did not 
establish a. residence upon 
the entry in good faith because 
he: maintained a second resi- 
dence off the entry 
DONC eee case Set ae A 3 


FIN AL-PRoor REQUIREMENTS 5. 


CONTEST PROCEEDINGS 
11, A charge of failure to es- 


tablish residence is not sus-. 


tained by evidence to the ef- 
fect that the residence main- 
tained was not of the char acter 
contemplated by the require- 
ments of final proof_____-___. 


— Goop Fara 


12. The géod faith of the en- 


tryman is the basic essential in 


determining whether residence 


is dis-" 


489 | 


406 


has been established (Siete v. - . 
Hill, 47 L, D. 108), and the rule » 


laid down in that case is in no 


way dependent upon the estab- 


lishment of the elements of 


residence required for final — 
such. as a habitable. 
house elie cA Acs ale etait Sete . 


proof, 


“and 


HOMESTEAD—C on. 
Residence—Con. 


13. The determination 


whether an entryman hag acted 
in good faith must be: made in — 


Page — 


the light of all the circum- 


stances of each particular case ;__ 
in this. connection the 


amount of work done by the .- 


.entryman on the homestead. 
_and his efforts to secure a well 
and to build.a house are im- 
“portant. ____ a eee eee ee 
14.. The fact that the eee 
-Inan hada shack on some other - 


place; that as compensation 


_ for his work there he was to 


obtain a certain portion of that 


tract; and that the conditions 


under which he and his family 
stayed on the homestead were 

very primitive, 
which, standing alone, would 
tend to: raise -doubts. as. to- the 
good faith of the entryman iti 
establishing his residence on 
the homestead but, when 


weighed with due regard to 


all the circumstances of the 


ease, they are insufficient to 


establish lack of good faith on 
the part of the entryman__-__~ 


ISSUANCE OF Patent; Miri- 
TARY SERVICE, WORLD WAR 
I VETERANS 


15. Under the act of Febru-: 


ary 25, 1919 (40 Stat. 1161; 48 
U. S. C. see. 272a), the time of 


“military service during World 


War I is deducted from the 


time otherwise required to per- ° 
fect title, but residence. of.-at - 


least 7 months during a partic- 


ular. year (i. e., a consecutive 


period of 12 months) must be 
shown before patent can is- 


Second Entry _ 


RESIDENCE RequireemManTs 
16. Failure of an entryman 


| to meet the residence require- © 


are matters — 


406 


. 406 


| -HOMESTEAD—Con. 
Second Entry—Con. 
ments of a homestead is. not ex- 


cusable, ‘So as to entitle him to 


make a> second entry, where 


such failure is due to the fact 
that his occupation as. a paleon- 


_tologist in a university pre- 


aa vented him from residing on ~ 
his entry. Such failure to re- 


side is excusable, | however, 


where caused by the entry- — 

man’s engaging in military de-- 
-- fense work under the Army en- 
“ * gineers in time of W ab aaa 

17. An entryman who is en- 

titled to 2 years’ credit on resi- 
dence because of military serv- 
ice may be permitted to make 
“a ‘second entry, although — he 
never resided on the homestead | 


during the life of the first ell- 


try, if he was prevented from 
residing on the land during the. 
‘fifth year of the original entry 
by reason - of employment in. 


military defense WOLK “2 Ui 2o53 

VOLSTEAD 
WITHDRAWALS | 

18. Where an applicant for 


a second homestead entry on | 
land subject to the Volstead — 
‘Drainage Act but withdrawn | 
from > homestead. entry meets. 
all the statutory requirements — 


for making a Volstead entry 


and securing a Volstead patent, 
he has a right and the State. 


in which the land is situated 


has a right to demand the is- — 


suance of a Volstead patent to 


| the applicant_____.___ canine ees . 
Secretary’s Duty to Protect En-. 


tryman 


19. Where a ‘State eoatt: de- | 
cision beclouds the title of the. 
Federal Government to lands. 
- entered by a homestead-entry- . 

“man, the Department is under 


an obligation to its homestead 
entryman to protect his entry 
by appropriate action_—._----- 


INDEX. 
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“HOMESTEAD—Con. 
Soldiers’ and Sailors’ Civil. Re- 


ment of the Soldiers’ 
_ Sailors’ Relief Act of October 
17, 1940. 


Survey and Resurvey; Effect on 





lief Act of 1940; Entry Previ- 
ously Canceled — 


579 


Page 


. 20. The benefits of the Sol- a 


| diers’ and Sailors’ Civil Relief 
- Act of 1940 (54 Stat, 1178, 
| 1187; 50 U. 8. CG, App,” see. 
_ §61)—the nonforfeiture clause 
(section 501); 


the provision _ 
grauting. credit towards resi- 
dence (section 502); and the 
provision permitting final proof. 

_ without further residence (sec- | 

tion 508 (2))—are. not avail- 
able to a person whose entry 


was canceled prior to:the enact- 


Patent 


21... Where a ; Hemexiead: en- 
try is made on the. basis of a 
patented survey plat, the re- 


~ designation of the land in a 
subsequent survey plat, ap- 
proved between the date of the ~ 

entry and the date of the pat- 


ent, will not necessarily control 
in the interpretation of the 


patent; and the patent, where - 
' governed by the plat of earlier 

‘survey, is subject to reforma- 
tion. | 


(Secretary’s Instruc- 
tions, M-337 11, June 20, 1946.) _ 


_. Suspension of Entry | Pending 
_. Segregative Survey 


and 


485 


22. Where the land within — 


the record position of.a-home-. 


stead entry is partially sub- 


mer ged, partially owned by ac- 
cretion to private riparian 


lands, and its title partially 


beclouded by the invalid claim | 
alleged . riparian | 
owner, the entry will be sus- _ 
pended pending a segregative: 
survey and the quieting of title 
to the Gevernment’s lands... » 


of another 


416 — 
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HUNTING 


See Fish and Wildlife Serv-. 


ice, subheading Migratory Bird 
Treaty Act; Indians and Indian 


Lands, subheading Columbia > 


River Reservoir, _ subheading 
Flathead Tribe, Hunting on 


Pablo and ach se cad Reser voir 


Sites. 
INDEMNITY 


Page 


See School Lands; Waters _ 


and Water Rights. 
INDIANS 


See, also, Indians and In- — 


dian Lands; Indian Tribes; 
Oil and Gas Leases, Indian 
. Lands; Secretary of the In- 


terior, Authority, subheading 


Delegation, 


Restricted Property; Oklahoma — | 


Community Property Act 


FEDERAL LAWS; State Laws; 
FEDERAL INcoME Tax; In- 


COME FROM RESTRICTED 
PROPERTY 

1. The restricted broreeay of 

Indians is subject to the ple- 

nary control of the Federal 


Governments s <2 sec sss . 


2, The States cannot prevent 
the application of acts of Con- 
gress to wards of the Federal 


Government domiciled therein. 


3. Any conflict between the 
laws of a State and the laws 
of Congress relating to the In- 
dians and their restricted prop- 

' erty must be resolved against 
“CHG Sha be 

. -4 The Oklahoma Commu- 
nity Property Act of 1945 vests 
in each spouse an undivided 


one-half interest in property 


acquired subsequent to mar- 
* yiage, or subsequent to July 26, 
1945, whichever is later. It 
likewise vestS in each spouse 
an undivided one-half interest 
in all income accruing after the 
marriage, or after July 26, 


- 1945, whichever is later__--.. 


5. With respect to the In- 


474 
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~ INDEX 


INDIANS—Con, 
‘Restricted Property, ete. ae 


dians of Oklahoma, the laws. of 


Page : 


Congress determine in whom | 


an interest in restricted prop- 


erty shall vest, to whom the 


income from restricted prop- 


erty shall belong, and whether — 
_ Such income shall be subject to 
State income taxation..______ 


6. The Oklahoma Commu- 


| - nity Property Act conflicts with 
Federal laws relating to the 


Indians and their restricted 
property boise ere hg ok Se 


7. The Oklahoma. Commu- 


nity Property Act does not ap- 
ply to the restricted property 


of Indians or to the income 


from such property._._-~-_.- 
8. As a division of income 


| between husband and wife for 


Federal income-tax purposes is 
not permissible unless that di- 
vision is based upon a State 
law which vests in each spouse 
an undivided one-half interest 


in the income, the Indians in. 


AWB 


475 


aT 


Oklahoma should be notified . 


that each Indian must report. 


all his income from restricted 


- property. on his own return and 


‘that it would be improper for 


one-half of that income.to be 
reported by his spouse._---._- 


9. The income of married 
Indians . from unrestricted 


sources may be reported to the 


Federal Government as com- 


Imunity income because as to. 


that income the Indian is as 
much subject to the law of the 
State as are its” non-Indiam 


citizens . Orgies es peat Se sees . 


INDIANS AND INDIAN LANDS ~ 


See, also, Homestead, : sub- 
heading Second Entry, Volstead. 
Drainage Act; Indians; In- 


dian Tribes; Oil and Gas 


Leases, Indian Lands; Secre- 
tary of the Interior, Author- 
ity, subheading Delegation. 


AT 


415 


INDIANS AND INDIAN LANDS— 
‘Con, _ 
Alienation - . , 
RESTRICTED on TRUST LANDS, 
HIXCHANGE ;. 
TION STATUS — 


1. The. act: of. wand 80; 1982 


(47 Stat. 474), authorizes the 
Sale and purchase, but it does 
not prohibit the exchange, of 
restricted or trust Indian lands 
for other lands of the Indian’s 
selection so long as the Indian 


receives equivalent value. The | 


consideration need not be in 


money. It may be money’s 


worth. Lands so acquired un- 


der the act of June 30, 1932, _ 


supra, are restricted against 
alienation, lease, or 
brance, and nontaxable in the 
same quantity and upon the 
Same terms and conditions as 
the trust - lands _ exchanged 
therefor_____ Saeed ree eee ee 


: Allotment 


OxLanoMA INDIAN ae 
. ACT; ORGANIZATION 


2. 'The organization of the 
Iowa, Sac and Fox, and Chey- 
enne and Arapaho Indians un- 
der the Oklahoma Indian Wel- | 
fare Act did not affect the — 


status of allotted lands within 


the boundaries of their former 


reservations which had been 


dissolved by agreements of ces: 
Sion duly ratified by. the Con-.— 


RIGHTS-OF-W ay 


8, Landg allotted to Indians. 


of the Iowa, Sac and Fox, and 


Cheyénne and Arapaho. Tribes 
are not reservation lands with-— 


in the meaning of the acts of 


February 15, 1901 (31 Stat. 


790; 48 U.S. ©. sec. 959), and 
March 4, 1911 (36 Stat. 1253; 
48 U. 8. C..sec. 961), which au- 


Page 


‘Tax-EXXEMP- — 


incum- . 


INDEX 


28 


- occupation, entry, 
ment, and not to the distribu- 
tion of Indian reservation 





' DEDIANS AWD INDIAN LANDS—_ 


Con. 
Allotment—Con. 


thorize the Secretary to issue 


grants of. rights-of-way. over 
certain lands_____._-__L_--_ 


_ Rierrs-or-Way FOR Dircenes 


or CANALS: RESERVATION ~ 


IN Inpian Patents 
4, As it is not ce 
whether Congress intended for 
the Department to- 
rights-of-way for ditches or 


canals in patents to lands ~ 


which were in the public do- 


main as of August 30, 1890, | 
but which were subsequently. — 
incorporated in Indian reser- 


reserve 


certain. 


vations and are being distrib- 


uted by. allotment to individual 
Indians, there is leeway for 


a reasonable administrative 


construction of the right-of- 
way provision in the act of 


| August. 30, 1890 as 


5, The previous administra- 


tive construction of the right- — 
of-way provision, to the effect _ 
that when.an Indian reserva- | 
tion has been carved out of. 
' the public domain since August 
30, 1890, and is te be distrib- 
uted by allotment to individual 
Indians, such land is subject 
to the right-of-way for ditches | 
or canals reserved by the Gov- | 


ernment, is not unreasonable, 


and, if adhered to in the future, 


would not be Upset by the 


courts asoee Rees ee eee eee | 


461 


462 


6. The iegisintiea history of 


the right-of-way provision in — 
the act of August 30, 1890, _ 
indicates that Congress prob-. 

ably intended for: it to relate 
only to patents issued in rec-. 


ognition of rights acquired in 
public domain lands through 


lands among individual Indi- 


or settle- , 


582 


INDIANS AND INDIAN LANDS— 


Con. 
Allotment—Con. 


ans. 
could properly adopt such an 


INDEX 


Page 


Hence, the Department 


administrative construction of: _ 


the legislation at the present. 


time for application in the is- 
suance of future patents, not- 
withstanding. the. 


lowed by the Department —.—- 
SALE; PATENTS IN Ire; Rrs- 
ERVATIONS OF MINERALS 
7 The Secretary of the In- 
terior is authorized to sell the 
allotted lands — 


1910: (86 Stat. 855), as. 
amended (25 U. 8. Ce. secs. . 


| 372, 373) 
_. 8 The Secretary of the In- 
terior may sell such allot- 
ments without the consent of 
‘the heirs or devisees, under 


such rules and regulations and 


upon such terms as he may 
prescribe sis Soe eee aa 


contrary — 
construction heretofore fol- 


of deceased 
Indians by the act of June 25, 


462 


100 


—100 


9. The authority of the Sec- - 
retary of the Interior to cause 


the entire allotment of a de- 


ceased Indian to be conveyed | 


by patent necessarily includes 
the authority. to cause a lesser 
interest therein, the. surface 
only, to be | conveyed | ny 
patent —_--.----+__..—-~---_- 


10. Upon ee of the 


purchase price, the Secretary 


of the Interior may direct the. 
Commissioner of the General — 


Land Office to issue patents in 


fee to the purchasers of the — 
lands, such patents to contain - 


100: 


reservations of the minerals in | 


favor of the heirs or devisees of © 
the deceased. allottees Syne ae 


7 Boating 


bia River Reservoir. 


11. See sabheading Ootum-'- 





100. 


~ 


very e 
was designed to prevent. 


| INDIANS AND INDIAN LANDS— 


Con, — 


Cheyenne and Arapaho, Iowa, 


and Sac and Fox Indians. © 
12. See subheading Allot- 


‘ment. 


Columbia River Reservoir 


Hounrtine, FISHING, AND Boar- 


ING Rreaurs 


Page 


18. The second paragraph of 3 


section 1 of the.act of June 29, : 


1940 (54 Stat. 708), imposes 


a mandatory duty upon the — 
Secretary to set aside approxi- | 


mately one-quarter of the en- 


tire reservoir area for the 


paramount use of the Indi- | 


ans of the. Spokane and Col- 


ville Reservations Soret es tuaae 


14. Although the in 


terms permits the Secretary to. 


set aside one or more areas for 


Indian use, it also makes sepa- ~ 
rate provision for two. different — 
The Sec- 


tribes of Indians. 
retary is, therefore, required 


to allocate at least one area to 


each of the two tribes, While 
he may also set aside more 


than two areas, his power is - 


limited by a -rule of reason 


which would prevent him from 


setting aside So many areas 


148 


that he would bring about the — 


evil which the statute 
The .— 


object of the statute was, so 


to speak, to secure a con- 
solidation of the areas of In- 


dian interest _--__-__--_-_-__ zi 


15. The interest of the Col- 


ville and Spokane Indians in 


one-quarter of the reservoir | 


area is not joint but several. 


In view of. the failure of the 


statute to prescribe a formula 
for dividing between the two 


148 


tribes the 25 percent of the. 


reservoir area to be set aside 
for both of them, the Secretary 


- may make the apportionment — 
| in such a manner as will be 


- INDIANS AND INDIAN LANDS— 


Con, 
Columbia River 
Con. 


equitable under all the circum- 


stances. However, the ratio 


- that was employed in determin- — 


ing the percentage of the entire 


reservoir area that was to be 
- get aside for both tribes could 
reasonably be applied in deter-. 


mining the share of each tribe. 


- This ratio was obtained by 
comparing the length of the. 


original. river shore line of 


Indian. lands acquired or to be | | 


acquired for the reservoir with 


the total original shore line of 
- the river in the reservoir area. 
The result would also be in 

harmony with the relative pop- 


ulations of the Colville and 
Spokane: ‘Indian 


| 16. ‘While the Secretary has 


‘discretion in the location of 
the Indian areas, his discretion 


in this respect is limited by — 
the requirement that the areas. 
set aside for the Indians be 


readily accessible to. them. 


The Indian areas must, there- 


fore, be located in. reasonable 


_. proximity to the Indian lands, 
" namely, adjacent to such lands, | 


The application of this rule 


- would require the location of 
the Indian areas along -the 


former shore line of Indian 
lands. However, in view of 


the scope of the Secretary’s 


_ discretion, he ig under no duty 


to locate the Indian areas . 


within ‘the © exterior bourda- 
. ries of the reservations | as 


they existed prior to the con- | 


struction of the reservoir ____ 
17. The Secretary is not con- 


fined to. setting aside one-quar- — 
ter of the water surface of the 


reservoir for the use of the 
‘Indians. 


--939840—52—41 


-Reserveir— 


n Reserva. 2 i. 
148. 


He may include free- 


INDEX 
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“Columbia River. 


are. 


‘source. 


- the 


River. 





INDIANS AND INDIAN LANDS— Bice 


Con, 
Reservotr— 
~ Con. * 


(a) 


be enjoyed on the shorelands; 


083 


board areas in the areas set. 
aside for the Indians because 
the Indians are given 
hunting rights which can also 


(b) the “entire” reservoir area — 


is made the basis for cal- 


culating -the Indians’ share; - 
(c) the rights of access to the . | 
areas are 


Indian reseryoir. 
granted only ee neces- 


i ASOLY 9 oon Se oe a : 
18. ‘The special rienté given 


to the Indians under the act 
expressly 


148 


. limited to. 
| hunting, fishing, and boating. 
- These rights are not enlarged — 
by the. “access” provision of 


the act, since a right of access — 


is not a. separate and, inde- 
pendent right but a means of 
enjoying property rights or spe- . 


cial rights otherwise possessed. 


However, the rights of access. 
are not limited to mere rights 


of ingress and egress but are -. 
commensurate. With the pur- 


- poses to. which the ‘portions of 


the reservoir to be set aside for 


_ the Indians are to be put -____ 
19. No special rights inure to 


the Indians from any. other 


-southern ‘and ~ 


148.) 


| _ By virtue of the act 
of July 1, 1892 (27 Stat. 62), 
: ) eastern . 
boundary of the Colville Reser- 


vation extends to the middle of. 


the channel of the Columbia —_ 
By the Executive order — 


of January 18, 1881, the bed 
of the Spokane River to the 
south bank thereof was in-_ 


‘Even -if it be 
assumed that the titles to the 


beds of the Columbia and Spo- | 


cluded in the Spokane Indian’ - : 
. Reservation. 


kane Rivers were not taken 


and extinguished under the act oe 


INDEX 
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INDIANS AND INDIAN LANDS— INDIANS AND INDIAN LANDS— 


Indians shall be for their 
“paramount” use for hunting, 


fishing, and boating, such use ~ 


is neither exclusive of the same 


use by other persons, nor exclu- - 


sive of any other use by other — 
‘the Secre- | 


persons. However, 


tary is. under a duty to main- — 


tain the paramount character 


-of the Indian use, and if he 





Huntrine, FrsHine, 
| Boattne Rieurs; Constr- 


 TUTIONALITY OF ReGuULA- 


- TORY PRovISION OF THE AcT 
or June 29, 1940 


_ 24. There is no good reason. — 
to doubt the constitutionality 


of the provision of the act, 


which gives the Secretary of 


AND 


Page , Page 
Con. a | Con. | | 
- Columbia River Reservoir— Columbia River Reservoir— 
Con. 7 / Con, | | a 
of June 29, 1940, it cannot Bee 2 finds that this can be accom- 
made a. source of. additional plished only by according the _ 
special rights for the Indians. — Indians exclusive rights in the — 
The special rights accorded - areas set aside for them, he is 
to the Indians by the act - empowered to do so. .He may | 
are plainly .denominated lieu make such rights exclusive in 
rights. They are, therefore, to all parts of the Indian areas, 
be deemed an exclusive -sub- __. or at particular locations, or at 
stitute for whatever rights the | particular ee aan 
Indians may have. enj oyed greater freedom to the Indians. 
prior to the enactment of the — in making use of the reservoir 
statute by reason of their ©§ |. than is permitted to others-—— 149 
rights of owziership __..___-.__ 148 | mee Since the rights of the 
20. However, the Indians Indians will not necessarily be. 
are not confined to those parts exclusive, there ane present 
of the reservoir set aside for need to decide whether the In-. - 
their “par amount” — use. In | dians may license others to en- - 
such areas of the reservoir Joy their rights—_——-—~~--__-.. 149 
they will enjoy special rights. © Huntine, Fisuine, anp © 
But in the reservoir as a whole, Boating Ricuts; ADMIN-. 
insofar as they may have ac- ISTRATION OF RESERVOIR 
_ cess to it, they may enjoy such AREA 
privileges as are accorded to 28. Although the Bureau of 
' the general public in navigable — - Reclamation, the Bureau of In- 
waters, which include those of dian Affairs, the National Park 
hunting and fishing, floating | Service, and the Fish and Wild- 
logs, and navigation. The In- life Service are all interested — 
 dians may also take advantage. in the Columbia River Reser- 
_of section 10.0f the act of Au- voir -area, its administration. 
gust 4, 1939 (48 U. 8S. C. sec _ ig vested’in the Secretary. of © 
- 887), which gives the Secretary the Interior rather than in any ~ 
power to grant leases, licenses, particular bureau, and the Sec- _ 
easements, or rights-of-way retary, by virtue of section 161: 
‘over lands: acquired and ad- | of the Revised ‘Statutes (now — 
ministered under the Federal 5 U. 8. C. sec. 22), may select. 
reclamation laws —.-.-_-____ 149 | any one or more of the inter- 
21. Since the act deélares = |_—s ested agencies to. administer 
' that the areas set aside for the any part of the reservoir area. 149 


INDIANS AND INDIAN LANDS— 

Con 
Columbia River. 
~ Con, | 


the. Interior authority to pre- 


scribe reasonable regulations 
_ for the protection and conser- 


Reservoir— 


INDEX 


Page 


vation of fish atid: wildlife in. 


the aiteas set aside for Indian 
use. The constitutionality of 


“the act is supported by the 
‘the: 


property interests of 


United States in the reservoir 


area, the power of Congress to : 
control the navigable waters. 


of the United States, and the 


; powers of Congress over In- - 


dians and Indian affairs pees 
Colville Reservation a 


25. See subheading | Colum- 
bia. River Reservoir. gs its 


Delegation of Ministerial Func- _ 


tions: to Indian Tribes 


26: See: subheading Leases 


| and Permits. 


Executive Order Reservations; 


Hopis. and Navajos 
MINERAL | LEASES ; 7 
MENTAL RECOGNITION OF 


TRIBAL REPRESENTATIVES Be 


97. Under the act of May 11, 


Drparr- 


“1988 (52 Stat..347; 25 US. O 


‘Secs, 396a-f), lands. within the 7 


- Hopi Executive: Order Reser- .. 


vation may be leased for min- | 


ing purposes, with approval of 


the Secretary, by authority of — : 


the Hopi Tribal Council and 
the duly authorized representa- 


tives of the Navajos having 


rights within the reservation. 


_ The preparation of a roll iden- 


, tifying. the individual Indians 


entitled to participate in the .~ 


mineral estate is unnecessary - 


unless it is intended that the 


proceeds of mineral leasing be 


individualized. _-_-___ pte 


a 


. Hopi | 


149 





INDIANS AND INDIAN LAN DS— 


Con, 


| Executive Order Reservations}. 


Hopis and Navajos—Con. 
MINERAL OWNERSHIP © 
28. The historical 


pack- | 
ground shows that the inten-  _ 
tion of the Executive Order of © 


December 16, 1882, was to 


create the reservation for the 
and for the" 
Navajo Indians then living .:° 
within the area, with the - 
further settlement of Navajos 


.Indians 


to be permitted in the discre- . : 
tion. of the Secretary. Under .. 


this . construction, 
that the Hopi : 
those Navajos-within the area 


‘it is held 
Indians: and. - 


- who settled in good faith prior -- 


to the date of ratification of . . 
the Hopi constitution have co-. .'' 


extensive rights with respect. .- 


to the natural resources of the 


' reservation, including the min- 


eral - esta te_—--__- Petes 


248, 


Use anp Occupancy; Titne « 


29, The Hxecutive order of ©” 
December. 16, 1882, set aside 


certain lands for the use and: 


occupancy of the Hopi Indians © 
“and such other Indians as‘ 
» the Secretary of . the Interior 
may see fit to-settle thereon.” ‘~ 


At that time, and for years ~~ 


prior thereto, the lands were 


occupied by the Hopi Indians . 
and by Navajo Indians, and. ~ 
‘Navajos continued thereafter | “ 
248 


to settle within the area____ 
30. Funds” appropriated for 


Federal services, such as the | 


—- education of Indian children, 
‘have been used throughout the 


years for the benefit of Hopis. 7 ? 
and Navajos. living within the ~ 


area, and the Secretary has - 
regulated the grazing of the 
livestock: ‘on the reservation 
_ belonging to Hopis and Nav- ° - 
ajos, no action being taken to ~ 


INDEX 
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Page INDIANS AND INDIAN LANDS— | 


ot the legislation ———-- epee 





31 


31. 


31. 


-ENDIANS 4 AND INDIAN LANDS— “Yage 
Con, r Con. 7 | , 
Executive: Prder- Reservations; Flathead ‘Tnrigation Project — = 

Hopis and Navajos—Con.. Con. | 
prevent the further settlement 30. Power development ‘has | 
of Navajos until the Secr etary | always been an integral part of. 
declared that Navajo Indians — the irrigation project ‘system__ 
would not be permitted to settle - 36. The term “construction . 
on the reservation after the costs,” as employed in the 
date of ratification of the Hopi - Flathead project legislation, . ~ 

' eonstitution --..----_-.-_-_._" 248] includes all construction costs. 31. 
| Fishing 1 A 37. To exclude power costs 

31. See phos: ading Colum- : from construction costs would, | 
bia River Re servoir, : in effect, make the former a de- 

ferred obligation, but the only © 

- Flathead Irrigation Project such obligation specifically de- 
LEGISLATION; REPAYMENT ferred is the excess cost of the | 
ConTRACT REQUIREMENTS ; . Camas division of the project. 
Inciusion or Power Costs — The fact: that the legislation 
IN CoNSTRUCTION Costs provides that the power con- 

32: The provisions of the re- _ struction costs are to be liqui- 
payment contracts between the - dated first from the net power 
United States and the ¥Flat- revenues is of no significance, 
head irrigation district, the - since various other obligations 
Jocko Valley irrigation district, were also to: be liquidated from 
and the Mission irrigation dis- | these revenues, including irri- . 

trict, which limit construction gation construction costs—____— BL 
costs to specified. amounts “per. | 88. The lien provisions of the. 
acre but include power de- legislation apply to power as 
velopment. costs as part of the well as irrigation construction 
construction costs of the Flat- costs and are not contingent on’ 
head irrigation pr oject, are in lack of: power revenue______-- ' 21 
harmony in this respect with 39. The directions in the leg- © 
the acts of Congress in accord- _ - iglation for the issuance of a. 
ance. with. which the project . : i public notice refer to “the total 
<A built__-_--__---_.-..---_ - 30] unpaid construction costs”____ al 

83. Neither the language of 40. The maintenance of .a © 

the Flathead project legislation | 
ae ae legislative e ee separate bookkeeping. account | 
mental history Saas any n- for power is also-of no Signifi- 

-, tention to segregate power con- _ cance, since power revenues are _ 
' ’ struction costs from irrigation | “Set aside for certain purposes. = 3 
construction costs, so far as _ 4&1. The fact that the power — 
the repayment contract re- development is capable of con- 
quirements of the legislation _ tinuous expansion only demon- 
are concerned____- Re ees - 81] strates the desirability of limit- = 

34. The approval of. the. re- ing the power costs_-_-----__- = 
payment contracts by the De- ‘42. Repayment contract re-- 
partment constitutes a prac- quirements of irrigation legis-..- | 
tical: contemporaneous con- lation should be strictly con- 
struction of the requirements strued to insure the reimburse- | 

31| ment of the Government____~— 


_ INDIANS AND INDIAN LANDS— 


Con. 


INDEX 


Page 


Flathead . Irrigation. Project— - 


Con. 


' 43, Since the cost limitations i 


on the Flathead. and Mission | ~ 


Valley divisions of the project 


have already been exceeded, no— 
further. construction may be. 
- undertaken without securing © 

supplemental repayment con- 


_ tracts with. these districts_—-_ 
Flathead Tribe — 
HUNTING © 


NINEPIPE RESERVOIR SITES ; 
JURISDICTION oF TRIBAL 


81 


ON PABLO AND 


Counc: To Rere@vLaTe; 
_ Sureius Lanvs; WItu- 
DRAWALS AS RESERVOIR | 
Sires _ 
44. The Flathead ‘Tribal. ~ 


Council does not have jurisdic- 
tion to. reg ulate hunting within 


the Pablo and Ninepipe Reser- - 


voir areas. The reservoir 
areas are part of the surplus 


lands opened to settlement and: 


entry pursuant to the act. of 
April 23, 1904 (33: Stat. 302) ; : 


thorized the reservation of 


and the act of March 3, 1909. ? 
(35 Stat. 796), expressly. au- 


lands within the Flathead Res- 


ervation. chiefly valuable for- 


reservoir sites, The selection 


of such sites and their use for: 
reservoir purposes amounted to — 
- the taking by the United States — 
of such an interest in the lands 


"as. to be inconsistent with the 
continued jurisdiction of the 


tribe to regulate hunting in the. 
reservoir areas——————~——--——— 


| Fort: Belknap Community 


AB: See. subheading Leases 


and Permits. 


‘Heirs and Devisees 


46. See subheading ee 


846 


ment, Sale; eens: Guage 7 


peo tie ee 


-ment.. 


ing statutes. 


Con. 


‘Hopi Tribe 


BRT 


INDIANS AND INDIAN LANDS—_ | va dé : 


47, See a tienaiie’ Eixecu-” 


tive Order Reservations. 


j Hunting 


48. See subheading Colum: - 
bia River Reservoir ; subhead-. 
ing Flathead Tribe. : 5% 


Iowa, Sac and Fox, end: Chey- . 


enne and Arapaho Indians. 
49. See 


“Tae and Permits — 


subheading Allot- 


DELEGATION | OF MINISTERTAL a2 


FUNCTIONS 
_'TRIBES ; 
CLERK 


TO INDIAN 


50. An Indian tribe, whether 
incorporated or. 


aca LEASING. 


unincorpo- | 


rated, may take over, through ih | 


‘a tribal-leasing clerk, the cler- _ 


ical’ and ministerial details’ ; 7 


involved in the leasing of tribal . . 
and individual lands________-- Sa 


§28 


‘DELEGATION oF MINISTERIAL ae 


Functions; TRIBAL. 


| 'TERPRISES ; ANNUAL APPRO-. - 


PRIATION ACT 


“eid ‘The clerical and minis- ae 
terial details which would be: 


: involved in the leasing and per- =>: 
a mitting of Indian lands are not 


prescribed by most of the leas- - 


To the extent 
that they are prescribed, they _ - 


may nevertheless be delegated . . | 


this purpose may be regarded. 


to. an.Indian tribe, which for 


as an instrumentality of the 


United States. . 


‘The express 


statutory power of the Secre 


_ tary of the Interior to establish - 
tribal enterprises under appro- 
priate regulations, which exists” 
under the annual Appropria- 
tion Act, further supports such a 
Melesanons leh anars ee ee 
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INDIANS AND INDIAN LANDS— 
Con, | = 
Leases and. Permits—Con., 
 TrrpaL Leasine CLERK; SEc- 
TION 3679, REVISED Srat- 
UTES . | 


62. Insofar ‘as the Daa 


| ment has a function to perform 


in connection with the leasing. 


Page 


and permitting of Indian lands, _ 


the indirect benefit to the De- 
partment from the activities of 


_ the tribal leasing clerk would | 
not contravene section 3679 of - 
Statutes, as 


the Revised , 
amended by the act of Febru- 
ary 27, 1906 (34 Stat. 27, 48; 


SLT See, sec. 665), which pro- 
vides. that officers of the Gov-- 


ernment shall not accept vol-. 
untary. services. 
Minerals | - 

6§8..See subheading  Allot- 

ment, Sale; subheading Execu- 
' tive Order Reservations; sub- 
_ heading Osage Headrights; 


" Subheading Uintah and Ouray 


Reservation, Utah. 
Navajo Tribe 


54. See subheading Execu- — 


tive Order Reservations. 
Oil and Gas Leases: 
55. See Oil and Gas Leases, 
Indian Lands. 
Oklahoma Community Property 
Act of 1945. | 
56. See Indians, subheading 
Restricted Property. . . 
Oklahoma Indian Welfare Act; 
Organization 
BT. See ae Allot- 
Inent. | a 
Osage Headrights . 


EISTaTes AND 


DEcEDENTS’ 
_ ANCILLARY ADMINISTRA- 
TION 


58; An Osage | Renantent Z 


owned by. a. non-Indian, repre- 
“gents the non-Indian’s right to 


“INDEX 


INDIANS AND INDIAN LANDS— 


Con. 


Osage Hea drights—Con. 


participate in the distribution 


_ of the bonuses and royalties ac- © 
cruing from the mineral estate. 


owned by the Osage Tribe____- 
59. The right to receive the 


payments accruing to an Osage. 
headright, after they have been 


segregated from’ the tribal 


- funds, is analogous to any debt 


due from the United States___ 
60. The payments accruing 
to the headright have no situs 


an in Oklahoma_._______ oe eee eee 


- 829 


/ ment, Sale. . 
Restricted Property; Oklahoma 


61. Ancillary administration 
in Oklahoma. of the estate of a 
deceased non-Indian owner of 


an Osage headright is unneces- 


-€2. The Secretary of the In- | 


terior may recognize a decree 


of a court of competent juris- - 


Page 


103 


103 


1038 


103 


diction of the State of domicile 


of a non-Indian owner of an 


Osage headright as vesting title 
to the headright in the heirs 


or beneficiaries under a will 
- found by that court to be en-— 


titled ther eto_____. Se Sete ee 


63. The payments accruing -_ 
after the death of the non-In- © 


dian owner and during the 
course of administration of his 


estate should be paid to the 
administrator or executor duly - 
appointed and. qualified under’ 


the laws of the State of domi- 


Patents in Fee 
64. See 


Community Property Act 
65. See Indians. 


Restricted or Trust Lands, Ex- | 


change = 
66. See subheading Aliena- 
tion. 


‘subheadin g Allot- | 


103° - 


108 


ee 


_ the project. 


INDIANS AND INDIAN LANDS— 
~ Con. = 
Riahieot ey 
67. See 
ment ; 
River Reservoir. 
Royalties ; 
68. See 
Headrights. | 
_ Sac and Fox, Iowa, and Chey- 
enne and Arapaho Indians 
69. See subheading Allot- 
ment. | 


aes Sale of Trust or Restricted | 


Lands 
+ TO. See Secretary of the In- 


terior, Authority, subheading = 


| Delegation. 


Salt River Irrigation: Project 


Con- 
DEFER- 


SUBJUGATION WorK; 
STRUCTION: Costs; 


MENT UNDER LEAVITT ACT 


“71, ‘The’ 
_ $30,000. for 


appropriation of 
“coustruction, re- 


_pair, and rehabilitation” on the | 


subheading © Allot- 
subheading Colupobia 


subheading Osage 


INDEX| 


| ow 


Salt River project made by the 


act of June 28, 1944 (58 Stat. 
463, 476), may be used for sub- 


- jugation of Indian lands under 


i legislative history of this item, 
the general practice in recent 


years in performing subjuga- . 


tion work on Indian projects, 
and the somewhat artificial 
character of. the distinction be- 


tween “construction” costs and | 


other types of cost, the funds 


expended for construction work 
on the Salt River project may . 
be treated: as deferable con-— 
' struction costs under the Lea-— 


_vitt Act of July 1, 1982 (47 Stat. 
564; 25 U.S.C. sec. 3862) ___. 


Spokane Reser vation 


72. See subheading Columbia : 


River Reservoir. 


In view of the 


92 |. 


ervation” 
reserved to the United States 


INDIANS AND INDIAN LANDS— 


Con. . 
Taxation : 
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Page 


73. See’ subheading Aliena- - 


*. tion; Indians, subheading Re- 


stricted Property. 


Tribal Rolls | 


74. See subheading Execu- ue 


tive Order Reservations. 


Trust or Restricted Lands, Sale 


of. ith ee , 
75. See Secretary of the In- 
terior, Authority, subheading 

- Delegation. — Se | 


. Vintah and iinay Reservation, 


Utah’ 


ORDER RESTORING Lanps TO 


TRIBAL OWNERSHIP; Min- 


‘ERALS RESERVED TO THE 


UNITED STATES 


96. The order of August 25, — 


1945, restoring to tribal owner- _ 
ship “all lands which are now _ 


or may hereafter be classified 


as undisposed-of opened lands 


of the Uintah and Ouray Res- 
includes minerals 


under patents issued for the 
surface of the opened lands of 
the reservation___----------~ 


| INDIAN TRIBES 


See; also, Indians; Indians 


and Indian Lands; Oil and. Gas 
Leases, Indian Lands; Secre- . 
‘tary of the Interior, Authority, 


subheading Delegation. 


tions; Tribal Leasing Clerk 


‘1. An Indian tribe, whether 
_ incorporated or 


rated, may. take over, through 
a tribal leasing clerk, the cler- 


ical cand | ministerial details: 
. involved in the leasing of tribal 
a and. individual lands___—_--—- 


unincorpo- 


393 


; Delegation of Ministerial Func- ~ 


~ Lands, 


590 7 
INDIAN TRIBES—Con. 
Flathead Tribe 


2, See Indians and Indian ~ 


Lands, subheading Flathead 


Tribe, Hunting on Pablo and 


Ninepipe Reservoir Sites. . 
- Hopi Tribe — 


8. See Indians and. Indian 


INDEX 


Page. 


Lands, subheading Executive 


Order Reservations. 


Towa, Sac and. ow and Chey- 


enne and Arapaho Tribes 


| 4. See. Indians and Indian _ 
_ Lands, subheading Allotment. 


Navajo Tribe 


5. See Indians and Indian F 
subheading Executive 


Order Reservations. 
Osage Tribe 


6. See Indians and Indian 


Lands, subheading | 
Headrights. 


Osage 


IN SURANCE 


See Federal Tort - Claims, 


' subheading Damage Covered 


by Insurance. 


INTERIOR DEPARTMENT EM- 


PL OYEES 
See Federal Employees. 


INVENTIONS — 


| Federal Employees 


Date or INVENTION; ORDER 


No. 1763 
1. An invention, ‘the utility 


of which was visualized in 


19387 but which was not com- 
pletely conceived until 1945, 


was made after the issuance of — 
Departmental Order No. 1763 | 
of .November 17, 1942, and is — 
subject to its provisions_---_. . 
2. An invention, the possi- . 


bilities of which were consid- 


_ ered in 1940 but which was not) 
- disclosed to others or reduced = 


to practice until November 
1944, is subject. to Depart- 
- mental Order No. 1763 of No- 
vember 17, 1942, 


87 | 


| INVENTION S—Con. 


Federal Employees—Con. 
DEVELOPMENT ; 
70 GOVERNMENT REQUIRED 
3. Reduction of an invention 

to practice by the construction 


of models on Government time, - 


using Government materials, is 


such a substantial development. 
of an invention on Government 


time, through the use of Gov- 
ernment materials and financ- 
ing, as to require its assigns 
ment to the Government under 
Order No. 1768__--_---__+_--_ 


4, An invention is required - 


to be assigned to the Govern- 
ment if it is substantially de- 
veloped on Government time, 


using Government facilities___ 


_ DEVELOPMENT; ASSIGNMENT © 
TO GOVERNMENT NOT RE-. 
QUIRED ; . 


5. The use of Government. 
items of insignificant value by- 


an inventor in the development — 
of his invention is not such a . 
substantial development of the © 


invention with Government fa- 


cilities or financing as to re- 
quire the assignment of the | 


invention to the Government 


under Order No. i i 3 eee . 7 


DEVELOPMENT ; ‘DUTIES ; ASs- 


SIGNMENT TO GOVERNMENT 


NOT ReQuirep 


6. An invention once. 
during working hours is not re- 
quired to be assigned to the 
Government if the inventor’s 
duties do not include research 


or investigation, and the in- 


vention was developed on the 
inventor’ s own time, using his 


own materials _.____ Se eee OSE g 


to  ASSIGN- 
“MENT TO GOVERNMENT NOT. 
‘ REQUIRED 


7. Reduction to practice by 


_the Government, for its own ; 


Page . 


ASSIGNMENT © 


220 


39 


12 


98 
DEVELOPMENT; “RESEARCH OR | 


INVENTIONS—Con. | 
Federal Employees—Con.. _ 


benefit, of an invention com- 


_ pletely conceived and sketched 


INDEX 


Page 


by an employee on his own : . 


_ time, without the use of Gov- 


_ ernment materials or financing, 
is. not a substantial making or 


- development..of. the invention | 
- through the use of Government _ 
facilities or financing, or on ~ 
Government time, within the | 


méaning of Departmental Or- 


der No. 1763 of november 1, | 


ae. An employee of the ‘De- 
partment of the Interior, 
engaged in investigation or 
research, is not required by De- 


partmental Order No. 1763 of | 


November 17, 1942, to assign to 
the Government an invention 
made on: ‘his. own time, with his 
own facilities______ ape latat tec ece 
- DUTIES; ASSIGNMENT 1 TO. Gov- 
ERNMENT REQUIRED 
9. The invention of a Drum 
Hoist which will increase min- 
ing efficiency,. made by an en- 


gineer assigned to engage in 
research upon the subject in | 
the course of his investigations, 


is relevant to the general field 
of his duties, and is. required to 


‘be assigned to the Government_ 


10. The’ invention of an in- 


_. strument used to obtain stereo- _ 
scopic views of paired aerial 


“photographs by an employee of 
__ the Interior Department (Geo- 
‘logical Survey), whose posi- 
tion requires research and the 
supervision of research into 
- processes and instruments for 
- making maps, is within the 


general scope of his govern- | 


mental duties, under Or der No. 


not. 


275. 


276 


88 


200 


11. An invention made by an 


- employee of ‘the ‘Tnterior De-. 


partment within the general 
- scope of his governmental du- 


engaged 


| INVENTIONS—Con, 

_ Federal Employees—Con. 
~~ ties is required to be assigned | 
- to the Government____..--_-- ~ 
12, An industrial engineer. 


220 


who develops a Low Tempera- | | 
ture Dehydrator for Bulk Ma- | 


terials in the course of: as- 


signed duties of conducting — 


research into the development 


of new uses for electric power 


and engaging in studies upon 
the dehydration and concentra- 
- tion of foods is required to. 
assign it to. the Government. 
under Order No. 1768_____-__ 


DuTIEs ; ASSIGNMENT TO Gov- 
ERNMENT Nor REQUIRED — 
18. The invention of im- 


proved color standards by an - 
employee of the Interior De- 
partment (Geological Survey) — 
in potash research. — 
. who uses such standards inci- — . 
dentally in his work is not so 


242. 


related to his assigned duties of 


research as to. require its as- 


signment to the Government  — 


under Departmental Order No. 
1763 of November 17, 1942_-._ 
2 TAA Hydraulic. Compressor 
invented. in his spare time by 
an engineer employed by the ~ 
- Bonneville Power Administra- 
tion, whose usual duties con- 


42 


sisted of preparing specifica- — 


tions and bid forms for high- 
tension electric transmission — 
is not required to. be 

assigned to. the Government 
-. under Departmental Order No. 
1763. of November 17, 1942____— 


lines, 


125 


_15.. The - invention of a De- 


os vice for Plotting Mathematical 


Curves is not a part of the work | 


~ of an electrical engineer whose: 


duties consist of making lay- 


out and arrangement drawings 
of electrical equipment from _ 
- data supplied by others, andis 
_ not relevant to the general 
field of his assigned inquiries__. . 


299 


INDEX 


592 


= INVENTIONS—Con. 


trial uses for electric power 


and to engage in studies con-° ~ 


cerning electrical applications | 
_ ‘in production processes_______ ‘ 


20. An employee of the In- 

‘terior Department. is engaged 
in research or investigation, 
within the meaning of Order. 


No. 1768, even though his work © 
normally requires him merely _ 


to apply. known principles to . 
if good 


practical problems, 





GOVERNMENT'S RIcHT TO Use 
. 24, Whether or not an in- 


ventor employed by the Inte- 


‘Page INVENTIONS—C« on. Page 
Federal Employees—Con. Federal Employees—Con. 
16. An invention made on his. craftsmanship and professional 
own time without the use of competence require him to en- 
Government materials, financ- gage in research or investiga- 
_ing,-or information not avail- tion. in an effort to reach an 
-able to the public, and not in . adequate solution to a.practical | 
the course of assigned duties — problem confronting him-2-22 241 
of research or investigation, by ‘21. The duties of a power- — 
- anelectrical engineer employed | shovel operator do. not require 
- by the Interior Department, is research or investigation or the | 
not required to. be assigned to supervision of research or in- 
the Government under Poa . Westigatlon 222202 scl oases: V 2TG 
vember 1, 1942. ------ «229 | piesa eee ASSIGNMENT 
‘Durtms; ResearcH oz In- TO GOVERNMENT REQUIRED 
VESTIGATION | | 22. An inventor whose duties 
“17. Research and investiga- include research and investiga- 
‘tion form part of the duties of tion into more efficient con- 
a construction engineer who is struction methods atthe dam 
required to give advice. upon where he is employed, who in- 
“improvements in construction vents a method for producing ~ 
plant. to obtain greater effici- a better surfaced concrete for 
eney of operation”. 89 use at the dam, is required to 
18. A mining engineer, whose assign his invention to the 
duties include the solution of Government under oe ‘No. 
engineering problems  affect- AB yee te ste ti ia cr ese 89 
- ng mine production, is engaged Duties: ResEarcH or In- 
in research or investigation, VESTIC ATION: ASSIGNMENT 
within the meaning of Depart- mo Government Nort Re 
snag oe No. 1763_-__---~ 8 QUIRED 
. 19. An industrial ar cami 93. An invention conceived 
employed by the. Bonneville ‘ ae ; 
a 3 : during working hours is not 
Power Administration is en- ; . 
é : j : ; required to be assigned to the 
gaged in research or investi- : ; ee 
; ee ; Government if the inventor’s 
gation, within the meaning of ae : 
e duties do not include research 
Departmental Order No, 1763 » sate rea casts 
: . or investigation, and the inven- 
of November 17, 1942, if his : F 
‘ a4 ‘ poeraren. _ tion was developed on the in- 
duties require him to assist in 
; : ventor’s own time, using his 
the development of new indus- ” 
Owb: Materials: oslo es 98 | 


rior Department (Bureau of _ 


Reclamation), who makes an 


‘invention while so employed, 


files. a patent application. un- 


der the act of March 8, 1883, 
as amended (35 U. 8. C. sec. | 
45), 
a mune from suit for the use of | 


the Government is im- 


_ INVENTIONS—Con. 
Federal Employees—Con. 


‘the invention.and is prohibited — 
from paying him royalties for 


its use’ under the act of June 


-25,. 1910 (36 Stat. 851), as — 


| amended by the act of July 1, 
1918" (40: Stat: 705; 35 U. 8: C. 


25. The Government is im- 
“mune from suit for the use of 


- any patented invention made 


by “arr employee of the Interior 
Department, and‘is prohibited 
from paying royalties for the 
use of his invention under the 
act of June 25, 1910 (36 Stat. 
851), as amended by the act of 
July 1, 1918 ° (40. Stat. 705 ; a 
U.S. C. sec. 68) ---- esa S arnt 2 
_ Mirirary Furtoven; 
_ SIGNMENT TO GOVERNMENT 
NOT REQUIRED | 


26." An.inyention made by an — 


employee of the Interior De- 
partment: 


itary furlough, which did not 
arise in the course of assigned 
departmental research, was not 
made or . developed with de- 


-. partmental facilities or financ- 


ing, or on departmental time, 
or with information not avail- 
able to the public obtained 
through the inventor’s employ- 


ment with the Department, is _ 


7 not required to be assigned to 


ae 


7 (Bonneville Power 
_ Administration) while on mil- 


230 


. 276 


the Government under Depart- - 


mental Order No. 1763. of No- 
vember 17, 1942_.__ Chats ise ge 


-‘OrpER No. 1763 ; eee 


| MAbdE WHILE oN LEAVE 
_ 2%, Order No. 1763 is ap- 
_ plicable to an invention’ made 
on leave, whether annual or 
without payo..25- se ts thn 
- OrpeEr No. 1763 ; VaLwnrry 


28. Departmental Order No. 
1763 of November. 17, 1942, is 


a valid exercise of the Secre- 


127 |. 


220 





INVENTIONS—Con.. 


Federal Employees—Con. | 


tary’s right, under section 161 » 


of the Revised Statutes, to. 


prescribe regulations for the . 
government of his department, 


the distribution and perform- 


ance of its business, and the. 
~eustody, use, and preservation.: . -: 
of its property__<_—-___-_=.-_- we 


PuBLic INTEREST _ 


| 226 


29. The Government will ac: . 
quire shop rights in an inven- 


tion not subject to Order. No. 


1768 upon a certification that 


it is liable to be used in the 


public interest, if the inventor | 
obtains a patent under the act - 


of March 3; 1883, as amended -.. 


(35 U.S. C. see. 45). te 


. qo- 


30. A certificate of public in-. ~— 


terest under the act of March | 


3, 18838, as amended (35 U.S. C. 


~ sec. 45); is propér with respect: ~ 
to an Electric Pencil Machine ° » 
which may be used by Govern- eT 
ment. draftsmen____. ae eae ee 7 

31. A Hydraulic Cee = 
the use of which may lower’ * 
Government construction costs,’ |” 


“98 


may properly be certified ag 


liable to be used in the public ~ ::— 


interest under. the act of March . 


. 3, 1883, as amended (35 U. S. Cc. a 
foes 126 
CuRviFy- 23S 8 | 


-Pusic ‘Inteeer; 
ING DEPARTMENT. 


32, The Navy Department is _ 
the proper Department to cer- ~ 
tify as being of public interest ~ 


under the act of March 3, 1883, °° 


as amended (85 U. 8. C. sec. ! 
45), an invention made by a 
member of the Navy 2 , 


PuBLic USE - . | 
33. The use of an invention 


made by an employee: of. the: :. 


Bureau of Reclamation, with- 
out restriction, by others in his 


427 


Pr a 


office constitutes a public use of. | , 


the PV COM ae : . = 


O94 
INVENTIONS—Con. 


Federal Employees—Con. 
34. The public use of ‘an in- 


.vention for More than 2 years 


without filing a patent. appli- 
cation thereon is a bar -to. the 


issuance. of a valid patent | 


-<<hereon under section 4886; 


Revised Statutes, as amended ~ 
' by the act of August 5, 1939 (53 ~ 


stat. 1212; 385 U.S. C. see. 31) - 
85. An invention upon which 
the issuance of a patent is 
barred by public use for more 
than 2 years may. be freely 
used by the Government or any 
other person___ dete Ba ete tase 


INVESTIGATIONS : 
See Bureau of Reclamation, | 
'-gubheading Impounding 
Waters.: 
TNVITEE 
| ‘See Federal Tort Claims. 
IRRIGATION 


See Indians and Indian 
‘Lands, subheading Flathead 
irrigation Project, subheading 
Salt River Irrigation Project ; 
‘Reclamation. — 
ISOLATED TRACTS — | 
See Public Sale; Taylor 
_ Grazing Act. and Lands, sub- 
heading Grazing Leases, Sec: 
tion 15. 


-.SURESDICTION 
See Indians and Indian 
Eands, subheading Flathead. 


Tribe, subheading Osage Head- 


vights; Taylor Grazing Act and 

‘Lands, subheading Acreage 
-. Limitation; Tide and  Sub- 
‘merged Lands. 


‘KATMAI NATIONAL MONUMENT 


See Tide and Submerged 
Lands, subheading Adminis- 


INDEX 


Page 


29 | 


29 


‘of :- 


tration of.» 'Perritorial. Tide- -.. 


2 iands. Adjoining National Mon- 
a" ument. 


LEASES 


heading Application for Oiland 


Gas Lease; Indians and In- 


dian Lands; Mineral Leasing — 
Act; Oil and Gas Leases, In- 
dian Lands; Oregon and Cali- 
fornia Railroad Grant .Lands;_ 


Public . Lands, subheading. — 
Leasing by Government Offi- . 

cers; - Reclamation With- : 
drawal, subheading School’ 


Lands, Arizona; ‘Taylor Graz-. | 
—With- | 
-- drawal of Public Lands. 


ing Act and Lands; 
LEASING ACT . | 
See Mineral Leasing Act. 
LEGISLATION = 
See Homestead, 
‘ing Reinstatement; - 
and Indian. Lands, 
ing. Allotment, -Rights-of-Way 


for Ditches or Canals, subhead- . 


_ing Flathead Irrigation Proj- 
ect, subheading Salt ~ River 
Irrigation. Project ;. 
of the Interior, Authority, sub- 
heading Delegation; Taylor 


‘subhead-: 
‘Indians 
subhead-. - 


Secretary . 


Grazing Act and. Lands, .sub- : | 


heading Acreage: Limitation ;. 
Withdrawal of Public Lands. 


LICENSES 
See Indians 
Lands; subheading Columbia 
River Reservoir ; Oregon and 
California Railroad 
Lands: 


ing Fees. 
LIENS — 
See 
Lands, 
Irrigation Project. . 
LIEU SELECTIONS 
See | Reclamation — 


drawal, subheading - 
Lands, Arizona. | 


LIFE ESTATES . 


Indians 


and Indian | 


_ With- 
School . 


Grant 
Taylor Grazing Act — 
and’ Lands, pup eaeer Graz- cee ae 


| and Indian — 
subheading Flathead. 


See, also; Public Sale, sub- : 
heading Preference Bight of | 


Adjoining Owner. 


Lae 
A 


' . Page” 
See Federal Employees, sub- i 2 


_ LIFE ESTATES—Con. - 
Power of Life Tenant to Create 


a Cemetery and Erect a Mon-. 


-ument on Historic Site — 
Mrs. Roosevelt and her 
children. as joint life tenants 
are the exclusive owners of 
_ the property of the “Home of 
Franklin.D., Roosevelt National 
Historic Site,” at Hyde Park, 


New York, and may create a 


cemetery and erect a monument 
with the consent of the Secre- 
tary: of the Interior for the 
United States, as provided in 


the first covenant of the deed. 
The. cemetery and monument - 
are also authorized by the His- 


.. toric Sites Act of: August. 21, 


1985 (49 Stat. 666) ---------— 


LIME STONE © 


See Mining Claim, ‘subhead- . 


ing ian 
LOCATION. | 


' . See Mineral ‘Lands, sbhead- 


ing Valentine Scrip Location ; 
Mineral Leasing Act, subhead- 


INDEX 


Page 


48) 


ing Oil and Gas Leases, Placer _ 


Mining Claim; 
Public Lands, subheading Scrip 
- Location; Scrip ;-Survey ; Tay- 


lor Grazing Act and Lands, 
Classification of 


. subheading 


Mining Claim; 


Land; ‘Withdrawal of Public 


_ Lands, subheading JEMEOUALY a 


Withdrawal. 
LOUISIANA, STATE OF 
See Mineral. Leasing Act, 


subheading Oil and Gas Leases, s 


Acquired Lands. 
MARRIAGE | 
See Indians, subheading Re- 
stricted - Property. 
MIGRATORY BIRDS | 
See Fish and Wildlife Serv- 
ice. 
‘MILITARY FURLOUGH 
See Inventions, subheading 
- Federal Employees. +3 





MILITARY RESERVATIONS 


See Public Sale, subheading 
Abandoned Military aie va- 
tion. 

MILITARY. SERVICE 

See Homestead. 

MILL. SITE 


See Mining Claim, subhead- . 


Ing Common Improvements. 
MINERAL LANDS 
See, also, Indians and. Indian 
Lands, subheading Allotment, 
Sale, 
Order Reservations, subhead- 


ing Osage Headrights, subhead-_ 


subheading BHxecutive . 


ing Uintah and Ouray Reser- _ 


vation, Utah; Oil and Gas. 
Leases, Indian Lands; Mineral 
subheading Oil. 


Leasing Act, 
and Gas Leases; Mining Claim ; 


Withdrawal of Public Lands. — . 


Me Valentine Serip Location: 


WAIVER ; AGRICULTURAL. Sur- 
FACE HINTRY Aor 


| It is unnecessary to decide - : 
whether Valentine scripmaybe  - 
located upon mineralland upon — .. 


the filing of a mineral. waiver ., 


under the agricultural surface — : 


entry act of July. 17, 1914 (38- 


Stat. 509), when other reasons oe | 
exist for not classifying: the... 
land sought as suitable for _ 


scrip location__-..---_...-__- 


‘| MINERAL LEASING ACT 


Aliens 


1. It is the general-policy of: 
the laws relating to the disposi- | 


tion of public lands and inter- 
ests therein that aliens’ shall 
not be favored with partici- 
pation in the bounty thus to be 


obtained’ from the United” 
States__..____.__._ eatin alata 
Coal Leases | _ 

2. Departmental rule (48 


CFR 193.3), precluding grant- 
ing of coal leases absent a 


_ Showing that an . additional 


coal mine is needed and that 


16. 


ALS 


hp 


596° 


- MINERAL LEASING ACT—Con. 


Coal Leases—Con. 

there is an actual need for coal. 
which cannot otherwise be rea- 
-sonably met, reexamined and 


held appropriate in view of e 


the economics of the coal in- 
dustry and the position of the 
Government as a present and 


Coal Prospecting Permits 
AUTOMATIC: EXPIRATION ‘OF 
PERMIT | 
3 Automatic expiration of 


a permit, as distinguished from 
_affirmative - 


cancellation by 
action of the Commissioner of 


INDEX 


Page 


potential royalty bholder_---.. 207 


the General Land Office, is pro- 


vided for only at the end of 4 — 
years from date of issue of the. 


CANCELLATION OF PERMIT; 
RIGHTS of OTHER PreRSONS 


4. Coal prospecting permits — 


are not automatically. canceled 


by expiration of. the 2-year 
period for which they are is- 
sued, and until an outstanding 


- permit is canceled and a nota- - 
tion of the cancellation made 
‘in the local office no other per-— 


son is permitted to gain any 
right to the same class of de- 


posits by the fling of an eee 


Page ec ooh dee 


CoaL CHARACTER OF LAND a 


COLLATERAL PROCEEDINGS 
. 5, While prior to the issuance 
of-a permit any person who has 


238] 


an interest is allowed to submit — 


evidence against the issuance 
of the permit, the permit must 
- not, after its issuance, be 
_ placed in jeopardy in a col- 


lateral proceeding instituted by — 


a third person claiming that no 


permit should have been issued 


_- in the case because no prospect- 
ing was necessary to establish 
the coal character of the land_ 


239° 


Gas 
‘Practice and Rules of Practice; | 





MINERAL LEASING ACT—Con. 


Mineral Classification 


6. The Director of the Geo- 


logical Survey is the official 


expert, expressly entrusted by» 
“classifica- ~ 


Congress with the 


' Page 


tion of the public lands and 


examination of the geological 


structure, Mineral resources, 


and products of the national © 
domain” sa re os i re, ne es ys nn fe 


Oil and Gas Leases __ 


See, also, Federal Employees, 
subheading Application for Oil | 


and Gas Lease; Mineral 
Lands; Mining Claim; Oil and 
‘Leases, Indian Lands; 


Withdrawal of Public. Lands, 
subheading Mining Locations. 


ACQUIRED -LANDS; MINERAL 


RESERVATIONS UNDER LovuI-. 


sIaNa Law 
7, In view of assurances from 


the Department of Agriculture 


that that Department inter- 


preted the Louisiana law of | 


servitude as being inapplicable 
to mineral reservations made 


by vendors of land to the 
‘United States, and that the De- 
‘partment contracted for the 
-purchase of land on the basis 
that the vendors could reserve — 


the minerals for over 10 years 
and assured such vendors that 
such . reservations would be 
honored for the full period, this 
Department will give tecog- 


nition to the mineral reserva- . 


tions for their full period___- 


not exercised by the: vendor 


within 10 years, even though - 


the reservation is expressly 


made for periods in excess of 
LO Year Sios 22. 


- 528 | 
- 8. Under Louisiana law the © 
reservation by a vendor of min- | 
eral rights in lands sold ere: | 
ates only a servitude in the 
land which is extinguished if 


. permittees 


MINERAL LEASING ACT—Con. 
- Oil and Gas Leases—Con. 

: ACREAGE CHARGES 

_ 9. Even prior to discovery, a 
holder of operating agreements 
with lessees of noncompetitive 
Oil and gas leases is chargeable 


with the acreage subject to the . 


agreements. and, under section 
27 of the Mineral Leasing Act 
(act of February 25, 1920, 41 


Stat. 487, 448, as amended; 30. 


U.S. G, sec. 184), may not hold 


at one time agreements with. 
* lessees covering in ‘the aggre- 
7,680. acres in | 
any. one State, or 2,560 acres | 


gate more than 


within the geologic structure of 


the same producing oil or gas. 
field. The rule as toa holder . 
of operating agreements with © 
L. D. 359) 


(52 
‘distinguished _.-_.___..-____. 
- 10. The’ Department is pro- 
_ hibited,- by section 27 of the 
Mineral Leasing Act, as 


‘ amended, from promulgating — 


a regulation permitting unlim- 


ited acreage holdings prior. to 
_. discovery by an operator: who- 
has operating agreements with 


lessees of noncompetitive. oil 


and gas leases_..___.__..___.. . 2 


ok In computing the acreage 
to be charged against the 
holder of operating rights lim- 


ited.:to deep sands underlying 
an oil and gas lease, the De-_ 


partment will not consider the 
sands, horizons, or the depth 


or cubic content of the interest — 
embraced but will look only to — 
the areal extent of such deep i 


“Arporr LEASE | 

12. Since the Airport Lease 
Act of May 24, 1928 (45 Stat. 
728; 49 U. 8. C. sees. 211-214, 


~ as amended by the act of Au- | 
gust 16, 1941, 55 Stat. 621; 49° 


U.S. C. see. 211), grants only 


the right to the use of the sur- 


| INDEX 


Page 


396 | 


_ @ previous airport lease.: 
the oil-and gas lease must be so 


‘MINERAL LEASING ACT—C on. 


Oil and Gas. Leases—Con. 


face for airport purposes, the 
Secretary may issue an oil and ~ 


gas lease on lands covered by 
But 


conditioned as not to impair 


the use of the surface for air- | 
port purposes under the air- . 
215 


Port. lease.282 ey 
ALASKA Ou Proviso | 


18. See subheading Waiver 
of Rental. — | 


‘ APPEALS : 
See, also, subheading Rein-- 


statement, 


‘14. A junior applicant for an 
_ oil and gas lease is not entitled 


to notice and hearing with re- 


spect to departmental. proceed- 


ings which adjudicate the 


597 


“Page 


rights of a prior applicant, — 


. Since he gains no rights by rea- 


son of his application unless 


- and until the prior application 
. is finally rejected scent ao ea 


APPLICATIONS 


See, also, subheadings Ap- 
peals; Assignment ; Holding by ~ 


2385 


Undisclosed Trust; Known Ge- ' 


- ologic Structure; Placer Min- 
ing Claim; Preference-Right 
_ Leases; Reinstatement. 


15. Applications for noncom- 


petitive oil and gas. leases un- -— 


der the Mineral Leasing Act, - 


which were rejected for failure 


_' to comply with new require- 
“ments in regulations published 
in the Federal Register on the ~ 


day the applications were filed, 


tice of the new regulations and 


presumably would have com-— 
plied with the new require-- 


ments, and the practice in other 


were entitled to reinstatement | 
as of the date of filing where 
‘the applicants were unable rea- 
 sonably to. acquire actual no- —~ 
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‘MINERAL LEASING ACT—Con. 


Oil and Gas. Leases—Con.’ 


land offices was merely to sus- 


‘pend defective applications 
pending compliance__..___-__ 


16. An application for an oil- 


and gas lease which states that’ 
- the applicant has no interests, 
direct or indirect, 
leases or lease applications in 
the State should not be rejected 
for falsity merely because, it 
may appear that the applicant 


may intend, by assignment or - 
operating agreement, to turn 


the lease over to some operator 


or other person for develop- | 


1. ee oil and 


gas leases niay properly be is- 


sued on lands within wildlife - 
if those: jJands. are | 
- within unit areas covered by a 
unit agreement and both the 
unit agreement and the lease © 


refuges, 


pr otect the refuge by prohibit- 
_ ing oil and gas prospecting or 
drilling on the refuge lands ex- 


cept with the consent of the. 
Secretary of the Interior. No - 
waiver, suspension, or. ‘yeduc- 
would be — 
granted with respect to such . 


tion of rentals. 


refuge lands on any application 


for such relief based on jn-. 
ability to prospect or drill on — 
: But noncompeti- _ 
tive leases will not be issued 
on lands necessary for the 


such lands. 


sanctuary of wildlife if such 
| lands are not within the unit 


18. Since an outstanding v un- 


in. other. 


Pa ge 


235 


809 | 


— eanceled oil and gas lease isnot 


_ absolutely void, an oil and gas 


lease. application for lands — 


covered by such lease is invalid 


and will not be received until © 


the availability of the lands for 
further application has: been 


noted on the local | land-office . 


TCCOEGS 2 ee 





the Department, 





_ INDEX | 


MINERAL LEASING ACT—C on, 


Oi] and Gas Leases—Con. 
ASSIGNMENT 


_ See, also, subheadings Appli- | 
cations; Cancellation; Prefer- 


ence-Right Leases. 


Page 


19, The assignment of an oil - 


and gas lease as to part of the 


| land included in. the lease cre- . 
_ates a Separate and indepen- 


dent lease as to that portion of 


i land, and a discovery on either 


the retained or assigned portion 


- does not inure to the benefit of 
the other portion_____.. Sieteceea te 


20. An instrument which 


simply recites that the Tease 


owner “bargains, sells, trans- 


o fers, assigns and conveys all of 
_. his right, title and interest in 


and to said lease” is an assign- 


-. ment and not a sublease; and 
- the lease owner, after approval — 
of the assignment,- cannot be 


heard to say that by a. sepatate 


278 


agreement, ~ not submitted to 


tended by the parties that the 


instrument was to be a sub- 


21. ‘A score against a sub- 
sequent assignment of: the oil 


- and gas lease is moot where 


that assignee: has withdrawn 


its application for approval of 


the assignment ; and the dis- 
pute in this case concerning 


_that.assignment, resting on the 


terms of a private agreement, 


could and should more appro- 2 
‘priately be settled either be- 
tween the parties or by suit in 


the courts, rather than by this 


: Department Dr ye ere eee oe 


22, Neither the Mineral Leas. 
ing Act nor the regulations 
pertaining thereto make pro- 


vision for the assignment of-a 


mere right. to receive a \ lease___ 
Bonps_ | 


it was in- 


278 | 


BTL 


12 


23. The successful bidder for 


an oil and gas lease is s not to be 


MINERAL LEASING AcT—C on. 


_ Oil and Gas. Leases—Con. 


| relieved of the requirement to 
submit a. $5,000: 
- surety bond because of his con- 


tention that he does: not now 


contemplate” any - drilling, for 


_ he was awarded the lease only 


upon that condition, and he 
- expressly alae to submit 


such a bond-—___----_______-- 


24. ‘The successful bidder for 
an oil. and. gas lease is not to be 
relieved of the requirement to. 
Submit a. corporate surety 
bond, for he could be required 


to drill so as to protect the land 


from drainage, or in lieu there- 


- of to pay compensatory royal- - 


ties (section 2.(c) of the lease ; 


43 CFR 192.28; section 17 of 


_the amendatory Mineral Leas- 


. ing Act of. August 21, 1935, 49 


_ Stat. 674, 678; 30 U.S. C. see. 
296), and in that case the bond 


would be necessary_.-__- 


25. The successful bidder for 
an oil and gas lease should not 
be relieved of the requirement 


to submit a corporate surety . 


bond because of his’ contention 


'-. that ‘there is no possibility of 


drainage, for it is impossible to 


predict accurately whether or 


not there will be drainage, and 


-. it is departmental policy not to — 


offer lands for lease at public 
auction unless the lands are 


drained or threatened with ~ 


7 drainage ee ee ee ee 
CANCELLATION | 
see, also, subheadings In- 


_. terior Department. Employees; 


Noncompetitive Lease. | 

26: Where an émployee - of 
the Department obtained an oil 
‘and gas lease.and, upon order 


-to show cause why it. should 
not therefore be canceled, he 


and his assignees, procured ‘the 


corporate: 


INDEX 


Page 


218 


218 | 


218 


Department’s approval to. his . 


assignment of the lease by ‘con- 





9393405242 
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cealing and misrepresenting 
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Page 


material facts with respect to — 
his interests in the lease, the . 
approval is subject to revoca-. — 


tion, and: the lease is subject 


to. cancellation. Under such 
circumstances, it is unneces-._- 


' Sary to consider whether. the. 
approval of the assignment was. 
- warranted in the first place. 


The cancellation will be ef- | 


'. fected in accordance with sec- 
tion 81 of the Mineral Leasing . ~ 
Act, as amended (act of August 


8, 1946, sec. 9, 60 Stat. ae 


O50 ete oh oe gee | 


Discovery 


27. See subheadings Acreage | 
| ‘Charges ; Assignment; Unitiza- _ 
tion; Sodium Prospecting Per- 


mits. —_ 

- DRILLING ; | 
28, See subheadings Applica- 

tions; Bonds; Extensions. — 
HXTENSIONS | 


29. The departmental prac- 


oTL 


tice relative to the extension a 


of noncompetitive leases by . 
 unitization was in effect rati- a 
fied by Congress in enacting. 
'_ the act of August 8, 1946 (60 one 

| Stat. 950). | 


383 


30. In view of the standard : 


provision contained 
agreements for the consolida- 


in unit . 


tion of drilling and producing - 


requirements, it has been the 


consistent practice of the De- 


partment to treat as extended 
by production in the unit area. ~ 


diucine eld a2 fn seca 


31. Oil and gas leases issued 


under section 17 are entitled to 


all unitized noncompetitive — 
leases regardless of whether or. 
‘not the leases may be con- 
sidered situated on the known 
geologic structure of a _PTo-. , 


383 


the extension granted by that. 
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section upon the payment of 


compensatory royalties only if 
“such. payment is made during 
the initial 5-year term of the 
lease, i. e., the 


32. Extensions granted to a 


lease by. the act of December | 


22, 1943 (57 Stat. 608), and 


“primary 
Hoes . BLT 


. Subsequent acts, do not: consti- a 


tute part of the primary term 
of the lease within the mean- 
ing of the provision for lease 


extension by the payment of © 
compensatory royalties._._--__ | 


33. The oil and gas lease ex- 


_ tensions granted by the acts 
- of September 27, 1944 (58 Stat. 


755), and November 30, 1945 
(59 Stat. 587), do not consti- 
tute a part of the primary term 
of the lease within the meaning 
of the provision in section 17 


of the Mineral Leasing Act, as 


amended (60 Stat. 950), which 
grants a 2-year extension for 
leases which are within the 
known. geologic structure of a 
producing field at the end of 
their primary term and upon 
which drilling operations are 
being prosecuted on such ex- 
‘piration date..-..---_-__-__- 

HoLpInge BY. UNDISCLOSED 

TRUST 

34,. The Department cannot 
condone the obtaining of an oil 
and gas lease by a party in 


trust for others without a full | 


' prior disclosure of.all parties 
having a beneficial interest in 


_ the lease and a showing of 


their qualifications to hold such 
interests. However, where the 
existence of the trust has been 
é collaterally revealed to the 


~ Department in other proceed- 


ings and no fraudulent intent 
to violate the law appears to 


have existed;-the parties were © 


B17} 
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lands to its” employees. 





‘INDEX 


Oil and Gas Leases—Con. | 
qualified, and the lease has 


expired, the Department will | 
not deny a preference-right - 


application by the parties for 
a new lease based upon the ex- 
pired lease. i224 -25--.25-2 : 


INTERIOR DEPARTMENT Ext- 


PLOYEES 

35. No officer or employee of. 
the Department of the Interior 
may be admitted to any share 


or part in, or derive any benefit | 


from, an oil and gas lease of 
public lands issued by the De- 
Partment. As a matter of 


public policy, the Department — 
- will generally not dispose of 


interests in any public 
Any 
such lease obtained by an em- 
ployee of the Department is 
subject to cancellation_-_____- 


' Known GroLocic STRUCTURE 
See, also, subheadings Acre- 
age Charges; Extensions. | 
86, Under regulations of the 


any 


Department (48 CFR 192.3). . 


the Geological Survey performs 
the Secretary’s function of de- 


termining the boundaries ‘or. 


the structure of an oil or gas 
field within the meaning of 
section 32 of the Mineral Leas- 
ing Act (30 U. S. C. see. 189), 
and an inadvertent listing of 
land for noncompetitive lease 
by the Commissioner or. any 


|) . employee of the Land Office is — 
ineffectual to modify the Sur-— 
. vey’s 


determination. Redefi- 
nitions by the Survey are pre- 


pared formally, and copies, 
. together with new maps or dia- | 


grams, forwarded to the Com- 


missioner. for distribution to 


proper local land offices ere 
37. ‘The fact that the land at 


_ the time of application i is with- 
in the known producing struc- _ 


ture of an oil and gas field, and 


‘Page 


370 
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~ Oil and Gas ‘Leases—Con. 
not the fact whether notice of 


designation has been given 


thereof by the filing of maps 
_and diagrams in the local office, 
as prescribed by the oil and 
gas regulations (43 


. ability of the _application_.—- 


_ NoNcOMPETITIVE LEASE; 


DRAWINGS 
88. No rights are initiated 
or conferred upon a success- 


ful applicant for the land at. 
a drawing for a noncompetitive 


lease where the offering. was 


_ without authority. Notice to _ 
such applicant of the subse- - 


quent offer of the land to com- 
petitive bidding is not there- 
fore necessary________-_-_-_- 

39. Section 17 of the Mineral 
Leasing Act, as amended (30 


U. S. C. sec. 226), authorizes 
the Secretary, in his discretion, 


to lease lands known or be- 
lieved to contain oil or gas only 


by competitive bid ; hence a no-- 


tification to an applicant that 
he has been successful in a 
drawing among applicants for 
known oil lands inadvertently 
listed for noncompetitive bid 


confers no right upon him, and. 
he cannot be heard to complain - 
that the “lease” which he does. 


not have must be canceled by 


court action in accordance with » 
the last sentence of section 17_. - 
Notice of AVAILABILITY OF | 


LANDS FOR LEASE. 


CFR. 
192.3), determines the allow- . 
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40, Nothing in the Mineral 


Leasing Act of February 25, 


1920, as amended (30 U. S. C. 


sec. 181 et seqg.), or its numer-. 


' ous administrative and judicial 


interpretations, indicates that 
a notice posted by the Land. 
Office concerning the availabil-. 


.. ity of lands for oil or gas lease 


MINERAL LEASING ACT—Con. 


Oil and Gas Leases—Con. 


constitutes an irrevocable offer 


of the lands or creates any 
rights in those who may: re- 


" PRONG cee nse Ph 


OPERATING AGREEMENTS . 


41. See subheadings Acreage © 
_ Charges; Applications.. 


PLACER. Minine CLAIM | | 


- 42. Where a ‘timely applica- 
tion for an oil and gas lease 


- was filed under section 19 of 


the Mineral Leasing Act by a 
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Page 


65 


company which claimed to have © | 


a valid oil and gas placer loca- 


_ tion, and, as provided by the | 


regulations then. current, the 
application was accompanied 


by the tender of a deed quit- | 
_ claiming the placer location to 


the United States, such tender 


constituted only conditional de- 
livery of the deed, and rejec- — 


tion of the application included 

a rejection as well of the deed__ 
PREFERENCE-RIGHT LEASES. 
See, also, subheading Hold- 


ing by Undisclosed Trust. 
43. A letter applying for a | 
preference right to a new lease. 


under the act of July 29, 1942 


(56 Stat. 726; 30 U.S. C. sec. 
-226b), which was received by 

_ the register on January 3, 1944, . 
| . but allegedly mailed and post- — 
marked‘ on December 29, 1943, 

held not to have been filed on 
time in a case in which the old... 
. lease expired on December 31, 
1943. A paper is filed only at 


the time when actually de- 


305 


livered to and received by the _ 


office, not when it could have 
reached the office in the regular | 
It is, 


course of. the mails. 
therefore, immaterial whether 


or not there was unusual delay . 


in the delivery of. the. letter. . 


Under the statute,.the holder. 


of 4 lease was. given a _prefer- 


602 


MINERAL LEASING ACT—Con. | 
Oi] and Gas Leases—Con. 

ence right to a new lease “if 
he shall file an application 


Page 


INDEX 


therefor within ninety days— 


prior to the date of the expira-” Ae 
41 |. 


tion of the NWeage ck ees 


44, Preference-right oi] and =~ 


gas leases under the act of July 
29, 1942 (56. Stat. 7286, 
amended; 30 U.S. C. see. 226), 


are new leases and are subject 


as_ 


to the*discretion of the Secre- 7 


tary as to whether they should | 
They may,. 
therefore, be subject to stipula- - 


be issued at all. 


tions not included in the previ- 


ous oil and gas lease__-_____ 


215 


45. An application for a 


preference-right | oil and gas 


lease under the. act of July 29, 
1942 (56 Stat. 726), will be re- 


jected where subsequent to the 


filing of the application the | 


land involved has been with- 


_. drawn from oil and gas leasing. 
_ The preference right conferred. 
. by the act of July 29, 1942, does 


not give the holder.a vested 
right to the issuance of a lease 


but merely a preference over 
others to a lease if a: lease is 
issued______ i Sn oan Galen : 
46. One who has.a preference | 
right to the issuance of an oil. - | 


and gas lease does not have a 
leasehold interest or a right to 
receive a lease, but merely a 
right to have his timely appli- 
cation preferred over others in 


the event that the United 


States determines upon a fur-. | 


ther leasing of the same oiland — 
gas lands at that time. Such a 
preference right is subject to] 
be defeated by the occurrence 


of any event which might oper- 


ate to make the lands unavail- ‘ 


able. for such further leasing 
or which might render the ap- 
| plicant incompetent | to receive 
the lease. ne ae aie ea ee 
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MINERAL LEASING ACT—Co1 on, 


Oi] and Gas Leases—Con. 


47. Where a prefer ence-right | 


oil and gas lease applicant; who 


heirs only nonresident aliens 


who assented to an assignment - 
“by the decedent’s: American . 
executor of all their interests — 
in the lease and application to 


a Delaware corporation, a re- 
quest that the lease be issued to 
the estate of the decedent and 


-” that the assignment to the Del- 


aware col'poration be concur- 


rently approved was properly .. 
, - 412 


rejected ____~ ae se ee ere eee 
Primary Term 


i) Bee, also, subheading Exten- | 
sions. ’ 


Page 


was a citizen of the United a 
States, died while his applica- — 
tion ‘was pending, leaving as. 


48. As used in ‘section 17 of | i 


the Mineral Leasing Act, the- 
“nrimary term” of an oil and 
gas lease means. the initial 5- : 


year term of the lease__--__--- 


REINSTATEMENT 


BIT 


See, also, Subheading Appli- ve 


cations. — 

49. An oil and gas applleas 
tion which, although validly 
filed, was twice rejected need 
not be reinstated where no ap- 
peals- were. filed, the case was 
twice “finally” closed, and 
there are 10 extraordinary 


. circumstances or equities out- 


weighing the need for drawing 


the - ‘line of finality. in. such 


RENEWALS. . 


| 50. The royalty scale used in 
2 oil and gas leases issued in re- — . 


newal of 5 percent or “a” leases 


nation-step and ‘sliding-scale 
royalty.--—-- oot a Beate is 


"provides for a straight step- | 
seale royalty and not a combi- — 


: ‘MINERAL LEASING ACT—Con. | 


~ Oil and Gas Leases—Con. 
| RENTALS . . 
51. See subheadings apie: 


tions; Unitization; Waiver of - 


Rental, Alaska Oil Proviso. 
ROYALTIES 


52. See. subheadings: Bonds; 
Extensions ; Renewals; Uniti- 


zation; Waiver of KHental, 
Alaska Oil Proviso. 
STATUTORY CONSTRUCTION ; 


SECTION 27 © 


: 53. The purpose of section 
27 of the Mineral Leasing Act 
(act of February 25, 1920, 41 
Stat. 487, 448, as amended ; 30 


U. S. C. sec, 184) is to prevent a 

-monopolistic control over the ~ 
. oil and gas deposits in the pub- | 
ie Vice AGMA ined sie kath: 


_ SUBLEASES 
54, See subheading Assign- | 
ment. | 

“UNITIZATION : Rentats AND 

ROYALTIES | 


. See, also, aubueadines Appl 
cations; Extensions. 
55. A “discovery” rental of 


$1 per acre is chargeable on 
and gas” 
leases. committed to a. unit — 
agreement ‘under which a dis- 


| noncompetitive oil 


covery. is made although no 


part of the leased lands lies: — 


within any participating area 
established for the unit_____-_ 
D6. The concept of unitiza- 


tion as creating in effect a. 


single lease for the purposes of 
operations and-production does 
not require that the separate 
identity of unitized leases be 
disregarded for the purpose of 
crediting royalties on rentals__ 


WAIVER OF RENTAL; ALASKA 


Om Proviso 


See, also, subheadings Appl 


; cations ; Rentals. 


‘Page 
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INDEX 


383 Public Drawing 


laws, 
leasing 
against a prior application for. 


‘Lease ; 
oe 





|| MINERAL LEASING ACT—Con, 


Oil and Gas Leases—Con. 
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“BT, To the extent that sec- 


tion 22 of the Mineral Leasing - 
Act limited the discretion of 
_ the Secretary of the Interior to. 
waive the rental on oil and gas 


leases in Alaska.to:the first.5 — . 


years of such leases, it has been 
superseded by section 39 of that 
act, which, among other things, 


authorizes the Secretary to. 


waive rental or. minimum 


_Yoyalty on oil and gas leases. 
whenever in his Judgment it is. 


necessary to do so in order to | 


promote development, or an oil 
and gas lease cannot be suc- ~ 
_ cessfully operated under the 


terms provided therein_______ 


Potassium Prospecting Permits 
58. Issuance of..a. potassium | 


- 823 


prospecting ‘permit is discre- — : 


- tionary, and the filing of an ap- | 
‘plication therefor confers no 
right on the applicant____-___ 
withdrawing 
-jJands from all forms of appro- 
priation under the public-land 

including the mineral | 


59. An order 
Jaws, is effective 


a permit to prospect for potas- 
sium on such lands___-____---_ 


60. The dénial of an appli- 7 
~ eation for a potassium pros-— 
 pecting permit. does not consti-. 
tute deprivation of property — 
289 


without due process of law___ 

61. <A .withdrawal © order 
which neither enhances nor 
diminishes existing rights does 
not deny equal protection . of 
the laws to a prior applicant 
for a potassium prospecting 


62. See subheading Oil and 
Gas | Leases, 


Noncompetitive ; 
Sodium | Prospecting 


289 - 


280-5 


989 
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| MINERAL LEASING ACT—Con.. 
Sodium Leases _ 
. Prererence RIcHT; 

SITY 

° PECTING 

63. No preference lease. is to 
be issued if it appears that 
further prospecting 
necessary to determine - the 
presence of sodium in. work- 


able quantity and quality in ~ 


SHO dAnN@ 32a et 


: ‘REINSTATEMENT or. Apetr- 
CATIONS | 


64, A petition for reinstate-’ 


Neces-, . 
FOR FURTHER ZRCE- 


will be - 


INDEX | 


Page 


B97] 


| “ment of a sodium-lease appli-  - 


eation. will not be granted 


~ where the applicant is not en- 


titled as a matter of law or 


equity to the issuance of a. .- 


lease - without 
bidding, and reinstatement of 


- the application would therefore 


serve no useful purpose_____- 
Sodium Prospecting Permits 


65. An application for. 
_ sodium permit must be re 
where the lands applied for are 


_ known to contain valuable de- 
_ posits of sodium borates______. 


66. Where, because of prior 
disposals, a reasonably com- 
_ pact area of contiguous land 
cannot be obtained, the inelu- 
sion of incontiguous tracts will 
be deemed in compliance with 
the requirement of section 23 


_. of the Mineral Leasing Act of 


February 25, 1920, that the 
lands be “in reasonably com- 
pact form,” provided the tracts 
are within an area of 6 miles 
square______-_ Se hoe as ae or es 


competitive 


365 


204 


67. The priority’ of sgimul- - 


taneously filed permit, applica- 


tions is to be determined by @ a 


public drawing ts See ae use 


68. While section 24 of the 


Mineral Leasing Act. of Feb- 
ruary. 25, 1920, as amended 
(41 Stat. 437, 447; 30 U. 8. C. 


397 


- Fave been 


| MINERAL LEASING ACT—Con. _ 


Page 


Sodium Prospecting Permits— a 


Con. 


sec. 262), grants to a permittee a: 
a preference right to a lease, .— 


upon a showing of a valuable 


_ discovery, there is no statute. 
providing for preference rights. . 
in the issuance of sodium pros- _. 


pecting permits._...--___---~ 


MINING CLAIM 


See, also, Mineral Leasing 
Act, subheading Oil and Gas 


Leases, Placer Mining Claim; 


Withdrawal cf Public Lands, 


- subheading Mining Locations. 


Apportionment 


397 


1..A shaft which: is counted “g 


as a common improvement can- 


not also be considered to be an 


individual improvement for the 
benefit of the claim upon which 


itis located Sea eter ope emer ‘ 
Assessment Work | 
2. See subheading Common 


193 


Improvements, Community. of 


Interest. . 


Common Improvements 


‘OABIN 


3. It is doubttil that a cabin» 
_ for workmen may be considered. — 
a common improvement where . 


no active mining operations — 


conducted after 
erection of the cabin and there 
is nothing to show that it has 
been: occupied by workmen 
‘working on the claims_ SE arte OS 


CoMMUNITY OF. Lwrerest Ka 


4, The existence of an un-- . 


derstanding between two min- 
ing claimants that if either was 


to sell his claims the other 


would put in his claims too, 
and the fact. that each would 


sometimes do assessment work _ 


for the other, are insufficient 


to show such a community cf. 
| interest between the two in. 


193 


MINING CLAIM—Con. 

Common Improvements—Con. 
performing work on 
claims that such work may. be 


‘considered to be a common im- | 
provement. for the benefit of 
both groups of claims____-_-_- 


ConTIGUITY OF CLAIMS 
5. Where a claim was lo- 


cated as being contiguous to a. 
- group of other claims and is~ 
shown by the official survey . 


upon application. for patent to 
be contiguous to such other 
- Claims, it will not be excluded 


from sharing in:the benefit of. 
improvement work © 


common 
done for those claims merely 


because a mineral surveyor’s. 
map made in connection with. 


- another proceeding shows such 


‘claim to be noncontiguous__—_ | 


MILL Site RELOCATION _ 


6. A mining claim which is | 
located upon land previously — 
located by the same claimant 
as a mill site is not entitled to 
share in common improvement | 
work performed prior to loca-: 


tion of the mining claim upon 
the theory that it is merely an 
amendment of and a continua- 


tion in substance of the earlier. 


mill- site location Seuss Savenerreain yan 


| Priviry oF INTEREST 


7. A mining claimant who > 


has made locations upon 


-. ground previously located by 
another is not entitled to claim 
_ the benefits of common im- | 


‘their 


INDEX 


Page 


193 


192 


192 


provement work performed for - 


the benefit of the earlier claims 
upon his mere assertion that 


the claims: were turned over to 
locator. ee 


him. by the earlier 
Such an assertion’ is. insuffi- 


cient to establish a privity of — 


interest between himself and 


the earlier locatorios s-scu 


| MINING CLAIM—Con. 
. Concurring Decisions of Subor- 


' dinate Adjudicating Officials 
on Questions of Fact 


605 


Page . 


8. The concurring decisions ~~ 


_ of the register (now mauager) | 
_of the local land office and the 


Commissioner of the General 
Land Office (now Director of 


the Bureau of Land Manage- 


ment) on questions of fact are 


generally not disturbed on ap- | 


peal to. the Secretary unless: 


clearly wrong-----.~--------_ 
Contest | | 
FAILURE To SPecIFY CLAIM IN : 


CHARGES 
9, Although a claim is not 


specified in a contest proceed- - 
ing brought against several _ 
claims in a group of which it - 
isa part, the Department is | 


not justified in issuing a patent 


for such claim in the absence 
of evidence showing that the 
statutory amount of improye- _ 
ments has been made on the | 


Contiguity of Claims 


10. See subheading Common 
Improvements. 


‘Discovery .. 
_ Ad. Showings of oil in shal- 
low wells are insufficient to — 


constitute a discovery where 
the possible oil-bearing forma-. 
tions lie at depth and. are sepa- 


rated from the | surface by ; 
- non-oil-bearing strata_.._.__- 


AUTHORITY or DEPARTMENT 
‘TO DETERMINE apna In- 
VALID 


12. This Desartneat has full 


authority to determine that a 


claim is invalid for lack of dis- 

CONEY ee ne eet 

Finpines OF. CoMMISSIONER 
AND REGISTER 

18. The concurrent findings 

of the register and the Commis- 


446 


© 129 


INDEX > 
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MINING CLAIM—Con. 


cated under the mining laws. | 


of the United States, no min- 
_ing claim is valid until there 
has been a discovery of min- 


 erals, within the limits of the — 
claim, which would justify a — 
_ person of ordinary prudence in — 
the further expenditure of time 
with reasonable 
prospect of success in develop- - 
Such 
discovery means more than the © 
showing only of isolated bits . 
of mineral or geologic infer- 


and money 


ing a profitable mine. 


Improvements, 





21. See subheading Commion 
Contiguity..of 


subheading Contest ; 
‘Good 


Claims ; 
subheading Discovery, 
Faith ; 


7 ‘Relocation a | 
| 22. See subheading’ ‘Gimaien 
~ Improvements, Mill Site. 
MINNESOTA, STATE OF © 
See Homestead, subheading — 
Second Entry, Volstend: Drain- 


age Act. 


subheading Location. | 


Page . 


"MINING CLAIM—Con, Page 
Discovery—Con. : Discovery—Con.. 
_ sioner of the General ‘tani ences or mere indications or be- 
Office that a sufficient discovery lief as to the existence of ‘ 
of minerals has been. made on mineral Sees ee aS 
a claim will not be disturbed _ - VALUABLE Minera Derosrrs 
eed cual WiC Seno eee | ie _ Whether asenbsite oe 7 
Goop Fairn | . a clay, limestone, and 
14.. If'a mining location is other mineral substances of 
made in good faith for mining wide occurrence, are valuable . 
_ purposes and is supported. by mineral deposits: subject to lo- - 
a sufficient discovery of min- — cation. under the mining laws © 
eral, an application for patent _ ig a question of fact and de-- 
- based thereon may not be re- | -pends upon ‘the marketability. 
_ jected merely because the ap- _ of the deposits__-_---_-=---~- 129 
plicant may have been moved — Pea ee 
to make the application for the : aS at Pee ee 
purpose of securing title. to : 18. . See subleading Dis- 
valuable timber on the claim_. 192] — eee 
New Evipence we Improvements | 
15. A decision holding placer _ 19. See subheadings Appor- 
mining: claims to. be. null and ~ _tionment; Common Improve- 
-yoid because of lack of dis-— ments. | | 
covery of valuable minerals Location 
and lack of diligent prose- | Parenrs 
cution of work leading to dis- 20. ‘Where a mining location -. 
covery will not be disturbed is made upon land embraced 
, where mo new evidence is sub- “Gn an outstanding ofl and eas: .” 
| mitted to show that a discovery , * armit: paten ts issued for the _ 
was.-madé eh thay Hele ae land are not for this reason 
ene DEGee nen: Qe wees ‘subject to cancellation upon 
leading to a discovery.__..___.. 129]. — 1% 
7 7" | the ground of fraud over 6 
| PREREQUISITE TO VALIDITY | .years after issuance of the 
16. Since only. “valuable | patents___---~_--_--__--_---- 204 
mineral deposits” may be lo- J. Patents . a = “a7 < 


MINORS 

See Public ‘Sale, papnesdiue 
Preference Right of Adjoining 
Owner. 


| MISSOURI, ‘STATE OF - | 
See Public Lands, ‘subhead:. 


_ ing Accretion, Ripari ian Owner- 
ship; . 


-. MOUNTAINOUS TRACT 
See. Public Sale. 


NATIONAL FORESTS — 


See. Public Sale, subheading | 


Isolated-Tract Application; 


Page 


Reclamation Withdrawal, ‘sub- | 


heading Forest Rese 
School Lands, subheading New 
‘Mexico ; 


ing Leases, Section 15, Prefer- 
ence Right. | | 
NATIONAL - HISTORIC SITE. 
See Life Estates. _ 
NATIONAL PARKS AND MONU- 
“MENTS 
‘See Federal Tort Claims, 
- subheading Invitee ; Life Es- 
tates ; 
Lands. | 
NATIONAL PARK SERVICE 
‘See Federal Tort Claims, 


| subheading Independent. Con- ; 
‘subheading, Invitee; 


: tr actor, 


eine: Columbia: River Res- | 


— ervoir ; 


Tide and | palimereed 
Lands. - 


tr. 


Reserve; 


0; Taylor Grazing, Act | 
and Lands, subheading. GraZz-— 


Tide | and Submerged _ | 


‘NATIONALS OF FOREIGN aov- * 


_ ERNMEN TS 
See United States, 


Tr aining Programs. 


_- NAVIGABLE WATERS ~ 
See Indians 
‘Lands, - 


sub- 
heading Government-Sponsored 7 


and Indian 
subheading Columbia — 
River Reservoir; Patents, sub- 
heading Interpretation in Ac- 





NAVIGABLE WATERS—Con. 
cordance with Federal or State 
Law; Public Lands, subhead- 
ing Accretion, Riparian Owner- 
ship; Tide and _ Submerged 
Lands. — a 


_ | NAVY DEPARTMENT 


| See Inventions, subheading . 
Federal Employees, Public In- . 
terest, Certifying Department. 


NEGLIGENCE | 


See Federal Tort Claims... 
NEW MEXICO, STATE OF 
See School Lands. 


NORTH DAKOTA, STATE OF 


See Patents, subheading In-. 
Accordance | 


ter pretation ‘in 
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Page 


with Federal or State Law; = 
Public Lands, subheading Ac... 


cretion, Riparian Owner ship. 


‘NOTICE _ 


- See IGestena. apneading 


‘Patent, ‘Issuance ot; Indians. 


and Indian Lands, subheading a 


Flathead Irrigation Project; 
Mineral Leasing Act, subhead-. 
ing Oil and Gas Leases; Oil 


and Gas Leases, Indian Lands ; 
Practice and Rules of Practice. 
OATHS | 
See United States, 


sub- . 


heading Government-Spousored | 


Training Programs. 


| OFFICERS | | 
— See. Federal Employees, sub- 


heading Deceased. Officers. or 
| Himployees ;_ 
dian Lands, subheading ‘Leases 
| and Permits; Mineral Leasing 
Act, subheading .Oil and Gas 
Leases, Interior. Department 
Hmployees ; Public Lands. — 


OIL AND GAS DIVISION ° 
President’s Authority, 
subheading Delegation, Secre- 


See 


_ tary of the. Interior: 


Indians and. In-.. | 


provided in the agreement of 


the aaa ae Sees ee ree 
OKLAHOMA, STATE. OF 
See Indians, subheading Re- | 


stricted Property, Oklahoma 


429 


Community Property Act; In- _ 


dians and Indian Lands, sub- 


. heading Osage Headrights. 


4 


VOIRS: 


See Indians _ 
Lands, subheading Flathead 


Tribe. | 
PARDONS 


‘See Alaska. 


and qa 


608 INDEX 
OIL AND GAS LANDS. Page| OREGON AND CALIFORNIA page 
See Mineral Lands; Mineral "RAILROAD AND RECONVEYED © 
Leasing Act;. Mining Claim; COOS BAY GRANT LANDS 
Oil and Gas Leases, Indian Leases and Special andes. 
Lands. _ Permits for Recreational Pur- — 
OIL AND GAS LEASES, INDIAN | poses; Authority of. the Sec- 
LANDS. : retary to Issue. | 
See, also, Indians; Indians. . 1. In the absence of spe- 
and Indian Lands; Indian cific statutory authority, Gov- 
' Tribes. . | ernment officers have no power 
Unit Operation Agreement. to lease public lands._-_--___- - 313 
1. Under a provision for the 2. The act of August 28, 1937 
continuance in full force and (50 Stat. 874), does not 
effect for so long as oil or gas authorize the Secretary to 
can be produced in commercial _ lease O. and C. lands for recre- 
‘quantities of an agreement by — ational purposes___--.------- 313 
which the Denver Producing 3. The provision of 43 CFR, - 
and Refining Company uider- Cum. Supp., 258.2 is valid, and, - 
took to operate, as a unit, a in the absence of congressional 
plock of oil leases on restricted — intent to the contrary, the 1ssu- 
Indian land, the agreement re- | ets his een as De 
mains fully effective so long as a ee ee ae ee 
an oil ‘well drilled within the at all governing the type of 
unit area, produces oil in quan- use desired. .cnt «6 8 
tities sufficient for operation at 4, The act of April 13, 1928 
a profit even though the opéra- (45 Stat. 429; 43°U. S. ©. sec. 
tion as a whole, including ex- g69a), while permitting the 
penditures for development and | | issuance of recreational leases 
equipment, results in a loss_..- 429 on O. and C. lands to States, _ 
2.To produce oil in com- | counties, or municipalities, 
~ mercial quantities it is not es- does not authorize leases to in- 
sential that the returns from dividuals or business organi- 
the well repay the drilling — PAUONES seo eee eae : 
a ee inn Lagan 429 |: 5. The Secretary has author- | 
3. An obligation to exercise : oe naa = ven, Com Supp, 
due diligence in drilling addi- — pant hoy Ws ead, Selene 
HiGial wallsoie- wet nant By a licenses for the.use of O. and |. 
Ea - ble, rs G. lands for recreational pur-— 
operator who has. drilled but: 
one well in a period of 10 years, poses, as only an ae 
and further drilling may be re- - ips 7 the ue eae us 
quired upon written notice, as sangeet aerate ‘et 


PABLO AND NINEPIPE RESER- -_ 


PATENTS 


_ ) 
See, also, Color 


ventions; Mining Claim; Pub- 
lic Lands; subheading Accre- 


tion ; Railroad Grant Lands ; 


Survey. 
Interpretation 
- With. Federal or State Law 

The question as to whether 
a patent’ conveys land. between 
a platted traverse line and the 
waters of a navigable stream, 


of Title; 
Homestead; Indians and In- 

dian Lands, subheading Allot- . 
ment, subheading Uintah and. 
Ouray Reservation, Utah; In- | 


in. Accordance a 


Page 


_ being a Federal question and 


governed by Federal law, is not 


required, by the decision of . | 


Brie Railroad Co. v: Tompkins, 


304 U. 8. 64, to be decided — 


‘solely on the basis of State law. 


This case is, therefore, not gov-. 
erned solely by the North 
Dakota. decision in Overly v. 


Carpenter, 67 N. Dak. 495, 274 


SAIN WN 2: ENO aS oa oe) . 


PAYMENTS 


See Federal Tort - Claims, | 


subheading Damage Covered 
by Insurauce;. Indians and In- 


dian Lands, subheading Osage . 
Headrights; Secretary of the 


Interior, Authority, subhead- 


ing Delegation, Attorney Con- 


tracts with Indian Tribes. 
PERMITS | 
See. Indians .and fidiad 
Lands, subheading Leases and 
Permits; Mineral Leasing Act, 
subheading Coal Prospecting 


-. Permits, subheading Potassium 
Prospecting Permits, subhead-. 


ing Sodium. Prospecting. Per- 


mits; Mining Claim, subhead-. — 


ing Location; Oregon and Cali- 


fornia Railroad Grant Lands, . 


subheading Leases and Special 


_Land-Use Permits for Recrea- 


tional Purposes ; Taylor GrTaz- 


. ing Act and Lands; Tide and. 
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PERMITS—Con. - 
Submerged Lands: - _With- 
drawal of Public Lands. 


-| PETROLEUM 
See President’s “Anthority; 


609. 


- Digs 


subheading Delegation, Secre- — | 


tary of the Interior, 
Gas Division. 


| PLACE GRANTS 


Oil and: 


See Railroad Grant Lands. - 


| PLACER MINING CLAIM — 


See Mineral Leasing Act, sub- 


heading Oil and Gas Leases;_ 


Mining Claim ; Withdrawal of 
Public. Lands. 
PLUMAS Pinon aniRaes. 


See Public Sale, subheading 


Isolated-Tract Application. 


| POCKET VETO 


‘See Puerto Rico. 


| POTASSIUM | 


See Mineral Leasing Act, sub- 
heading Potassium Pr ospecting 


Perinits ; Withdrawal of Pub- 


lie. Lands. 


POWER 


See Applications, subheading 
Power-Site Withdrawal; 


dians and Indian Lands, sub- 

‘Irrigation — 
Project ; Inventions; Secretary _ 
of the Interior, Authority, sub-. 

heading Delegation of Func- 


heading Flathead 


tions, Marketing of Electric 
Power; : Southwestern Power 
Administration. 


PRACTICE. AND RULES. ‘OF 


| PRACTICE 


See, also, Homestead, sub- 


In- 


‘heading Patent, Issuance of; — 


‘Mineral Leasing Act, subhead-— 


ing Oil.and Gas Leases, Appli- | 


cations, subheading Oil. and 
Gas Leases, Extensions; Min- 
ing Claim, subheading Concur- 
ring Decisions of Subordinate 


 Adjudicating Officials. on Ques- a 


610 7 


PRACTICE AND SURES: OF: 


PRACTICE—Con. . 
tions of Fact; ‘Taylor Grazing 


Act: and Lands, subheading Au- . 


INDEX 


‘Page 


thority of Director of Grazing _ 


. Service, ' 


Applicants. 
Appeals | 


A junior applicant for an oil | 


and gas lease is not entitled to 


notice and hearing with respect | 
to departmental proceedings 


which adjudicate the rights of 
a prior applicant, since he 
_Zains no rights by reason of his 


application unless and until — 


the prior application is finally 


Pejectede <6 oes bat ETOES RD . 
| PREFERENCE RIGHT 


See Applications, subhead- 


ing Restoration from Power-: 


Site Withdrawal; Desert-Land 
Entry; Mineral Leasing Act, 
subheading Oil and Gas Leases, 


subheading Sodium Leases, 


subheading Sodium Prospect- 
ing Permits; Public Sale; Tay- 
lor Grazing Act aud Lands, sub- 
heading Grazing Leases, Sec- 
tion 15; Withdrawal of Public 
Lands, subheading Mining Lo- 
cations. . 
PRESCRIPTION 

See Mineral Leasing Act, 
subheading Oil and Gas Leases, 
Acquired Lands, 


_PRESIDENT’S AUTHORITY 
See, also, Alaska; Federal 
subheading De- | 
ceased Officers or Employees; 
subheading: Iso- 


Employees, 


Public | ‘Sale, 
lated-Tract A ppli ication; 


Puerto Rico, subheading Pocket 


Veto; School Lands, subhead- 
ing Indemnity Selections ; 
Withdrawal of Public Lands, 
subheading “‘Tempor ary With- 
eae 


subheading Grazing © 
~ Leases, Section 15, Preference . 


— 235 


_ division, 





| PRESIDENT’S AUTHORITY— 


Con. 
Delegation; . 


establishments which comprise 


Secretary of the 
Interior; Oil and Gas ‘Division. 

1. Although ‘the | President, 
by virtue of his. office and con-— 
- stitutional. powers, 
general supervision over. ‘the 
departments cand independent - 


Page 


exercises 


the executive branch of ,the 


Government, he is not required 
to exercise his supervisory and — - 
‘responsibilities — 
personally, but may delegate: 
functions to the heads of the 


coordinating 


various departments or to 
other officials in the executive 
branch of the Government_.__ 

2. The - President properly 


delegated to the Secretary of 


the Interior the -President’s 


functions with respect to coor- 


dinating: the activities. of the 
several departments and other 
agencies of the Government as 
they relate to oil and gas mat- 
ters, and the President’s 
powers and functions in con- 
nection with the administra- 
tion of the Connally “Hot Oil’ 


38. The Secretary properly 
delegated to the Oil and Gas 
Division the task. of assisting 
him in the discharge of the re- 
sponsibilities vested in him by 


_ the President and by the Con- 


gress in the statute’ charging 
the Secretary with the duty of 
supervising the public business 


relating to Perr conser- 


WetlONe a te Oe 
4, An organizational status 


created by statute is not essen- _ 


tial to the valid existence of a 
-bureau, or. other 


552 


OZ 
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agency, aS such agencies may 


be created by the head.of a 
department to perform, under 
his’ supervision, 


vested in him by law__=----_- 


- functions. 


PRESIDENT’ s AUTHORITY— . 
Con. | 


Reprieves and Pariong, Author: 7 


— ity of Governor of Alaska to 
Grant — | 3 


INDEX| 


‘Page 


5. The Governor of Aldea ania 
has power under the act of 
June 6, 1900 (81 Stat. 321; 48 
U.S. C. sees. 61, 64), to grant 


_reprieves for persons convicted. 


= . of Territorial or Federal of- " 


. fenses, but his power is limited 
‘in either event to such time as 


the decision of the President is 


made known. The Governor of 
Alaska has no power to grant | 
pardons: 22-..2-25<~ ee 


PRIMARY TERM 


See Mineral : 
subheading Oil and Gas Leases. 


PRIVATELY OWNED LANDS: 


. 44 


Leasing Act, — 


See Fish and Wildlife Serv- 


ice, subheading Migratory Bird 


Treaty Act; Homestead, sub-. 


heading. Suspension of Entry 
Pending Segregative Survey; 


Public Sale; Taylor Grazing 
Act and Lands, 
_ Grazing Leases, Section 15. 


‘PROTEST 


See Homestead, subheading | 


Patent, Issuance of; Mineral 


Leasing Act, subheading Oil ” 


and Gas Leases, Se eemene 
PUBLIC AUCTION . 
See 


. ‘Bonds. 
% PUBLIC. DRAWING | 


See Mineral: Leasing | 


. Noncompetitive . ‘Lease; 


subheading | 


| Mineral - Lensiue? Act, : : 
subheading Oil and Gas Leaseés,, 


‘Act, S 
Subheading Oil and Gas Leases, . 
Sub- — 


heading © Sodium Prospecting 7 


: Per mits. - 
; PUBLIC INTEREST 


‘See Inventions ; Public Sale; coe 
Taylor Gr azing Act and Lands, ~ 


subheading Gr azing Leases, 
Section 15, Applications. 


PUBLIC LANDS 


See, 
Hutry ; - 


also, 
Federal 


Desert-Land } 
Employees, | 


- 6lL 


Page 


_ Subheading Application for Oil 
and Gas Lease; Grazing and > 


Grazing Lands; 


| Taylor Grazing Act and Lands; : 


Homestead ; 
Mineral Lands; M:neral Leas- ~ 
» ing Act; Mining Claim; Public 
Sale; Reclamation, subheading 

_ Irrigation; Reclamation With- - 
. drawal; School Lands; Scrip ; 


Tide and Submerged Lands; i - 
Waters and Water. Rights ; 7 


Withdrawal of Public Lands. 
Aceretion | 
“RIPARIAN OWNERSHIP ~ 
1, Under the law of North 


Dakota, where the State owns 


the land in the bed of a nay- 
igable river, the ownership of - 


land in North Dakota, which 


- has accreted from the bed to 


. the banks of the river, becomes 


vested in the owner of the 


riparian s(n aan 


RIPARIAN OWNERSHIP ; DrvI- | 


SION OF ALLUVIUM | 
2. The general rule for es- 


tablishment of side lines to. 
divide. alluvium between ‘ad- 


415 


joining riparian owners along - 


a river is to give each proprie- 


tor such proportion of the new 


shore line: as he had of the old_ - 


shore. line. 


ing the whole ancient. line of 


the river affecting the area jin- 
_ volved and computing the por- 


tion of that line owned by each 


‘This is appropri- . 
ately accomplished by measur- 


riparian proprietor; then meas-. 


uring the whole length of the 


‘new shore line and appropri-. 


ating to each proprietor such 
portion of the new line as he . 
_ had of the old line; and then 


drawing the side lines from the 


- points at which the proprietors. 
bounded on the old line to the 


612. 
PUBLIC LANDS—Con. 
Acceretion—Con. 


points of division thus. deter- 
‘mined on the hew line. Such 
accretion side lines do not gen- 


- erally run cardinal to the sur- © 
vey lines. This rule is followed | 
in Nor th. Dakota. o.2025-2=2 ‘ 


 RrparIAN OWNERSHIP; Pat- 
ENT 7 


- 8. Where, prior to the entry . 
and patent of a lot. of public» 
* land abutting on a’ meander 


line, a substantial accretion 
had formed between the mean- 
der line of the Jot and the 


actual. shore line of the Mis-: 


Page. 


416 | 


souri River, title to the added. 


~ area did not pass -under a pat- 


ent for the surveyed upland__ 
RIPARIAN OWNERSHIP ; Sur- : 


VEY. 
4, Generally, a meander line 


along a bank or shore is not a- 


_ line of boundary, the boundary 
~ Jine being the water line itself. 
There are, however, exceptions 


415 


to this general rule. Thus, the _ 
meander line is held to be the 


_true boundary line if the mean- 


der line was run where no lake . 


or stream calling for it exists ; 


or where it is established so far 
_ from the actual shore line as to 


indicate fraud or mistake; or 


if, at the time a homestead en- . 
_ try is made, a large body of 


land. previously formed by ac- 


- eretion is existing between the 
. ‘meander line and the water of . 


the stream. In such cases, the | 4 


patent will be construed to con- 


_vey only - the lands within. the 
meander r line_---—_ ae eee , 


Aliens 


5. It is the Seopa policy of . 


the laws relating to the dispo- 


sition of public lands and in-— 


terests therein that aliens shall 


415) 


not be favored with participa- _ 


_ INDEX 


PUBLIC LANDS—Con. 


Aliens—Con. 
tion in the bounty thus to. 


be obtained from the United 
LATCR = Gas ee, ‘ 


Effect of State Decisions 
6. The United States cannot 
be. deprived of its title to pub- 


lic lands by a decision of a 


State court, particularly where 
the United States is not a party 
to the suit in the State court... 
Leasing by Government Officers 


Page 


416 


7. In the absence of specific 


statutory. authority, 
ment officers have no power to 


' lease public Jands__-.-.-_ 
Departmental 7 


Scrip Location; 
Determination 


g. An applicant seeking to 


locate scrip upon certain land. 


Govern- — 


313 


cannot be heard to complain — 


that the Department erred in © 
failing to determine whether 


the land was public land or not 3 


|. when the Department, fot pur- - 
“poses of acting upon his appli- 


cation, assumed that the land 


was public land_-----~_------ 
_ | PUBLIC SALE. | | 
| Abandoned Military ‘Reserva- | 


tion 
1. ‘The laws pertaining both 


to the ‘sale of abandoned mili- 


tary reservation lands and to 
the public sale of isolated 


tracts authorize, but do not re- 


quire, the Secretary of the In- 
terior to dispose of any land__ 


 Isolated-Tract Application; Es- 


tablishment of National 


Forest: 


176 


621 


Bi The previous: filing of: an. s 


application for purchase as an 


isolated tract did not create a . ~ 


“valid claim” so as to except. 
the land from a proclamation 


establishing a national forest, 


nor did it affect the authority 


of the President to include the 


PUBLIC SALE—Con. 
Isolated-Tract Application; Es- 


INDEX 


| Page | 


-tablishment of National For- 4 


est—Con. 


land in. the national — “forest ; _ 


- consequently, the promulga- 


tion of the proclamation pre- — | 


eludes favorable action on the 


previously filed application_-_ 


Preference Right of. se Sasa 
_ Owner _ | 


—2p4| 


SoA preference right at gee 


public sale i is properly accorded . 


to the owner of a life estate on Ee 


adjoining property who applies 
as guardian on behalf of his 


“minor children-who own the re- 
mainder in fee in the eae | 


_. 4, Ownership of a life estate 
in adjoining land. is not suffi- 


cient to confer upon the life 


108}. 


tenant a prefer ence right in the - | 


purchase of land at. a public 


a Public Interest | 


108 


5. Sale of land held to be in 


the public interest where it is 


- public land extending into a 


general . area of privately 
~ owned land, but only if the pur- 
chaser also buys certain addi- 


tional public lands in order to_ 


prevent the isolation of such 


lands by. surr ounding privately 


owned lands.________--___ = £ 525 |. 


Use of Improper Application 


Form 

6. Although executed on form 
governing sales of. 
tracts, application held suffi- 


| cient. as an application for a . 
mountainous tract under the 7 
particular facts of the. case, in | 
which the supporting. affidavit . 


isolated). «| 


emphasized the mountainous — 


character of the land and in 
which the Land Office, in a pre- 
vious decision, had character- 
ized the application as.an ap- 


< plication for a mountainous 


quired Lands; 


‘Application ‘to Purchase 





‘PUBLI C SALE—C on. 


' Use of Improper Application 
| Form—Con. 


tract and had suggested its re- 


‘PUERTO RICO 


Pocket Veto, Extent of Author- 


ity of Governor; Organic Act 


Under section 34 of the Or- 
ganic Act of March 2,1917 (39 


Stat. 951, 960; 48 U. 8. C. sec. 


825), the Governor of Puerto 


Rico has authority to return ~ 
to the Legislature with his ob- 


jections a bill, originally . dis- 
appr oved by him, which thetre- 


. Page 
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after was amended and passed 


by a two-thirds vote, In the 
present case, the Governor may 
exercise the same power 


veto, 


' through the use of a pocket . 
_ since - the ‘Legislature - 
-. meanwhile had» adjourned at 

. the end of. a eur session___ 


PURCHASE | 


50 


— See. Indians and . Indian 7 


‘ . Lands, subheading: Alienation, 3 
1. subheading. Allotment, 
Mineral Leasing Act,-subbead- - 


Sale; 
ing Oil and Gas Leases, Ac: 


Reilroad. Grant Lands. 


| RAILROAD GRANT LANDS 


Public: Sale; . 


See, also, Color of Title, sub- a 


heading. Conflicting) Claims; 


Taylor Grazing Act and Lands, » 


subheading Grazing Leases, 


section 15, Preference Right. 


divided Moiety, 
1. The owner of the vested 


5 of the act of March 3, 1887 


(24 Stat. 556, 557; 48 U. S. Ge 
. sec, 898), to purchase from the 


-Un- 


. moiety of the constructed rail- - 
road is eligible, under section ~~ 


United States the revested for- 


_ feited moiety in the conflicting 


place grant. Where one appli- — 


cant claims to own the con- . 


, - 


614 “INDEX 


| RAILROAD GRANT aca E 


- or works which may be neces-  — 


oper ations——~—————-—-—-—----~ 


| Page | RECLAMATION—Con. * Pane. 
Con, ?s Irrigation—Con. pe 
Application to Purchase Un- -. gary or advisable and practica-_ 
divided Moiety—Con, - ble to provide irrigation facili- 
structed railroad’s moiety ties for the arid lands within a : 
through a record chain of con- yproject @regs ci. onnks 8s. 299 
veyances and another applicant Cover, CROPS | 
claims to own that moiety by 2. Whenever it- reasonably 
adverse possession, the ques- appears that, inthe absence of 
tion of such ownership being a cover crop on public lands 
then pending in the courts, within an irrigation project, 
neither person has established’. erosion will result,:.with at- 
that he is the owner of the pri-. tendant damage to canals, lat- 
vately owned moiety and thus - -erals, and.farm’ ditches, the 
eligible to purchase the Gov- ~~ | planting of such crops is au- 
-  ernment’s moiety under section | thorized by the reclamation | 
 § of the 1887 act. In the cir- | 10: moe ean neg 999 
cumstances of this case, it is Fara DisTrrsurion S¥STEMS. 
gE ery NOM Le ORC en 8, The authority conferred — 
pw einer De Peon a Cau ne tae 4 by the reclamation laws upon — 
_ litle ‘to ‘the privately owned we the Secretary is sufficiently 
vmlOlety Dy Verse DORSeSS1On: _ broad to permit the roughing — 
is an eligible purchaser under | in of farm distribution systems. 
| section 5 of the 1887 act—-—-- i. (435 | on public lands as:an: incident 
Conflicting Place Grants; Inter- | of thé construction of anirri- 
_ est Forfeited to United States ; | gation. project__._ Get ohn. A208 
2. Where place grants of © - Lanp Leverine | 7 
two or more railroads under 4, Where the topography i is 
the same ‘statute are in con- _ such that a farm distribution | 
flict, each company would re- — ‘system cannot effect the ready | 
_ ceive an equal undivided moiety _ _ spreading of water by gravity, 
to the conflicting lands. Upon =| _— the__ leveling of such public — 
forfeiture of one railroad’s _ oe lands within an irrigation proj- aes 
grant, its undivided moiety re’: | — ect for prospective farm use is. 
vested in the United States.—. £85 | authorized by the reclamation nt che 
RECLAMATION — ee 6 oo eee ee ee eee 299 
See, also, Bureau of. Recla- |. Som Conservation ; Prmpan- | 
mation; Desert-Land Entry, AtoRY Work 
subheading Withdrawals ; Rec- 5. When it is determined 
lamation Withdrawal; Secre- that such operations as the ~ 
tary of the Interior, Authority, leveling of land, construction 
subheading Delegation of Func- of farm ditches, and establish- — 
tons. on - ment of cover crops on public 
Irrigation | lands within an irrigation dis- - 
‘ trict, are reasonably calculated 
AUTHORITY OF THE SECRE- to control and prevent.erosion, _ 
fe a authority is vested in the Sec- 
1. The authority of the Sec- retary by the Soil and Moisture © 
retary under the reclamation — ~ Conservation Act of 1985 and: 
laws extends to the construc- ‘section 6° of Reorganization | 
tion of all irrigation features. |. Plan No. IV-to conduct such 
299. 


“RECLAMATION WITHDRAWAL 
. Forest. Reserve 


eid ands included eer i : | 
i reserve remain subject. to a 
al-. 


rec] amation withdrawal | 


INDEX 


es Pace : 


though they are severed from = 


the public domain and public 
. entry on. them is breeds 
School Lands; Arizona» 


2. Sections 16 and 36. lands _ 
 peserved for school purposes to 
the State of Arizona: remained . as 

subject to a reclamation with- — 
drawal under section 3 of the _ 
act of June 17, 1902- (82 Stat. ar 
888 ; 43 U.S. C. sec. ane) even. Ly te 
3. The act of: ‘April 7, 1896 — aa: 
i (29. Stat. 90), which granted 


after survey. ae Ee ce Pe 


.. authority to the ‘Territory of 


Arizona. to lease the’ lands re- 


served for school purposes, . is 


not inconsistent. with aninter- — 


pretation of section 3 of the 
Reclamation Act of June: 17, 


1902 (82 Stat. 888; 48 U. S.C. 
sec. 416), permitting a recla- - 
mation withdrawal of surveyed _ 

school — 
purposes__..-_-~ Sgt ie sa petal - 
x A, The Arizona Bnabling Act | 
of June 20, 1910 (36 Stat.557), — 
making specific provision for _. 
lieu selections. if school sec- 
tions:,wvere. otherwise. reserved, — 


lands. reserved for 


confirms the. interpretation of 


‘section 3 of the Reclamation 


— Aet of Ni une Ti. 1902 (82 Stat. 


388 ; 43 U.S. ©. sec. 416); that. 
. lands reserved for school pur- 
_ poses remained subject. to. a. 
reclamation withdrawal | even |. | 
2814. 
Jae: RESIDENCE 


after surveys ast 


School Lands; 


Purposes. 


5. It is admitted that cee 


| veyed lands reser ved for school 


s purposes to a future State ré- 


~ mained subject’ to a reclama- 


tion withdrawal under the act 





93934052438 


Un surveyed 7 
Lands’ Reserved: for ‘School | 


ine RESERVOIRS | 


| REINSTATEMENT 


[ RENTALS. 


| RESTORATION S. 


ae ae: 





| RECLAMATION - \WITHDRAW- : Page a 


AL—Con, 


School Bands; © oo “Unsurveyed _ 


_.. Lands’ Reserved ‘for School 


| Purposes—Con. 


of June 17, 1902 (32 Stat. 388 ; 
—-43-OU: SS, C. see, 16) cee oe 


ost Meas chin LANDS: 


— See: Oregon and- California. cee 
Railroad Grant Lands; Scrip, 


subheading Valentine 
- Location. ° : 


REGISTER, ie aw 
See. Homestead, subheading — 


Patent, Issuance of; Mining - 
Claim, subheading Coneurring - 


~Serip = 5 


Decisions of Subordinate Ad-. . 


f. 


judicating Officials. on Ques- - 


tions of Fact, ‘subheading Dis- . 


eovery,. Findings: of Commis- 
sioner and. Register. 


See aplication’: : 


Home- | 


stead; Mineral Leasing Act, 7 oa 
subheading Oil and Gas. Leases, Se 


Subheading Sodium Leases. 


‘RENEWALS ia 
‘See Mineral | Leasing “Act, 


subheading Oil 
- Leases ; Taylor - 


and Gas 


Grazing Act- a 


and Lands, subheading Grazing a 


‘Leases, Section. 1. 


Sée’ ‘Minera 


ree Act, 7 


_ subheading Oil and Gas. Leases. n | - 


-REPRIEVES AND PARDONS © 


See Alaska. 


See Ditches, 


‘Canals, : 
Reservoirs. 7 


~ See’ Homestead. 
- See " -Appulsations’s School 


Selections; | Withdrawal 


cand |. 


subheading. Indemnity ape 
of 

: Public Lands, sal oer Min- ts 
ing Locations. 


emerge 


_-RIGHTS-OF-WAY, .. 
‘Lands, subheading. Allotment ; 
| subheading. Columbia River 


2 - Reservoir. , Poe ee 
RIPARIAN LANDS: Lee 


+ ane, 


INDEX: 


aie a Page | ; 
See . Indians. and © Indian:. . 


Le See. ‘Homestedd;: ‘iene aes 


- Lands, Subheading Accretion: , 
ROYALTIES 3 


See Indians and Indian - 
; danas, subheading Osage Heads)! = 


rights; . Inventions, -::subhead-: © 


ernment’s. Right-to Use;.Min- 


. ; eral. Leasing. “Act; subheading :::*: 
--. Coal Leases, subhending ou ae. 


and Gas Leases.’ 
“RULES. OF PRACTICE: 


See Practice ‘ahd. ‘Rules of 


Practice. - 
SALE OF ‘LANDS 


See Homestead, subheading 
_ Second Entry, Volstead Drain- 
age Act; Indians and Indian 


subheading Allotment; Min- 


eral Leasing. Act, subheading — 


- Qil and Gas Leases, Acquired 
Lands; Public Sale; Railroad 


aes - Lands, subheading Alienation, aes 


. Grant. Lands; ‘Secretary of the 
: Interior, Authority, subhead- . 
ing Delegation, Sale of Trust ° 


or Restricted. Indian Lands. 
"SALES: ‘OF SUPPLIES © 


- See Federal ‘Employees, sub- 


heading Alaska Road Commis- 
sion. ” 


SAND, STONE, AND GRAVEL 


‘Disposal of Materials on Public 
Lands « 


~The. act of ‘September: 21, ae 


: 1944. (58, Stat. 745: 50 U.'S: C., 
App., sec: 1601), expired on 


 December- 31, 1946, when.-the 


President proclaimed the cessa- 


2, tion of BORIC Sana: aera 





: SCHOOL. LANDS 5%, 
| “See, also, Reclamation with ‘ = 


drawal, 
Arizona. . 


1. -There was no granting — 


act involving. Arizona ‘School 
lands until its admission to 


ie? (37 Stat. 1728) —— n-ne. 
Congressional Reservation =. 


2. -A eongressional reserva- . 
tion of lands for school -pur- 
poses to a future State is not a. ~ 
grant. of’ such: lands, and title «~. 
remains in ‘the United ‘States, 
‘ subject to the full'control and 
» disposition of . Congress, until.» . 
‘the contemplated grant is ‘ef- p 
fected see as 


Indemnity Selections 


‘Suspension of Entry Pending. ::| | Statehood on February 14, 1912- 


_ Segregative . Survey; cubes . 


281 — 


3. The existence of rights ot 


under the provisions of section © 


2339, ‘Revised: Statutes, - should e 
be no bar to the perfection. of | 
a State school indemnity selec- 


tion, the clear list issued there- . 


upon being under section: 2340, _ 
Revised Statutes (80 U.S.C. 9 - 


sec. 52), subject-to vested and © 
accrued. water: rights recog- 
* nized ‘under section 2339, Re- 
vised. Statutes__..-__-_. een a 


CLASSIFICATION UNDER ‘Sre- ae 


Act 


‘TIon 7, TAYLOR GrazINe 


4, While section 2275 of the _ 


Revised Statutes, as amended | 


February 28, 1891 (26 Stat. 


796; 43 U. S. C..sec. 851), 
granted a right to the States to’ 
make indemnity selection for 


certain deficiencies. in the 


‘school-land grants, a State is = 
not entitled to particular land 
selected unless the Secretary. 
“in his: discretion” has pre-_ 
viously classified the land — 


under section 7 of the Taylor a 
Grazing Act, as amended (48 — 


‘SoHo OL. LAN Ds—c on. * 


“Indemnity Selections—Con, 


INDEX 


: Page 


Stat, 1272; 49 Stat. 1976; 43 


U.S. C. sec. 815£), as proper el 


for. selection____-_-_. er eee 


ERECT: OF TAYLOR Guazine — 


Act. 3 


| : ix The: new: congressional 


conser vation policy . of 1984-36, 


_. regarding the use and disposal — 

- of the public domain and the _ 
-. effect of the Taylor Grazing 
Act upon indemnity selections, __ 
consider ed---__---~+---~ ects cl 


STATUTORY | REQUIREMENTS; ee 
Stare CompriaNce’ aND™ ~ 
WQuiraBLe TITLE} AUTHOR- é. 


<IDy: OF. THE SECRETARY 


6. Where statutes controlling a 


be State's selection | of indem- 


nity ‘lands ‘require that the 


selection: be. made from unap- 
- propriated, unreserved, non- - 

mineral public lands under the — 
. direction and subject to the ap- | 


- proval of the Secretary of the. 


Interior, the State acquires no~ 


rights by the selection of lands. __ | 


' which have already been- te 
served by. the President for 


classification “in. accordance 


. with .their highest: usefulness — 
and. which. the Secretary. ‘sub- 
sequently to the State’s. appli- _ 
| reserves for 
-¢lassification and development 
as small tracts, thereby in ef- - 


cation. further 


& fect denying the State’s peti- 


_ tion’for restoration of the lands. 
7 : indemnity 
a, Selection___---____-_-----_--- 7 


as suitable -for 


TIMBERLAND ; 


2 CLASSIFICA- : 


te TION, As PROPER: FOR ‘SELEC- oe * 


“TION pas 
2 it : 
classify, as proper for indem- 


is_ reasonable ‘not: to. 


nity selection, lands which are 


very valuable timberland and 


which may also serve the pur- | 
_ poses of watershed pr otection 
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| SCHOOL, LANDS—Con. 
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“moved * 





New Mexico 


617 


" Scxoo4 Sxorrows? Trt. oF 
‘THE TERRITORY; “TITLE pee - 


- THE STATE 


Sy The fact that 
‘school sections, previously sur- 


‘title to. 


veyed, vested in the: Territory — | 


at the time of the granting act — 
- of 1898 (30 Stat. 484) does not. 
have the result-that title neces- 
_ sarily passed to the State by © 
operation of law, since section: - ° 


6 of the New Mexico Enabling: 


. Act of June: 20, 1910 (36 Stat. 


557, 562), delayed the vesting 
of the State’s title until the © ° 
lands are removed: from thena-. ~~ 


tional | forest ; 


| also in cases” 
| where the lands had been in- ° | 
-- eluded in the forest after hav- =~ 
_ ing been surveyed... 2-2-7 _- ne 


402 


‘Scx00n. ‘SEcTIONS. WiTHIN Mate Ee 
NATIONAL Forrsts ; Titre = 


_ OF THE STarr » aa 
9, Title. to school seniione 


within tational. forests does - 


not vest. in: the ‘State: of New . 


Mexico ‘until. the lands are*re-. 


from — the | 


20, 1910, 36 Stat. 557, 662) 


7 SCRIP . 


See, sates: 


Tempor ary. 
drawal. | 


termination Ae 


« 1. An applicant - seeking ‘to 
locate scrip upon certain land 
ar, cannot be heard to complain . 
* that the Department erred in | 
failing to determine whether — 


| national . ae | 
forest: (Section: 6 of. the. Newr 0. 7 

_ Mexico Enabling Act of June... 
402 


Mineral "Lands," eae 
ie subheading Valentine Scrip Lo- ~~ 
cation ; Public’Lands, subhead-. 
ing Scrip Location 3 


| Taylor. i: 
| Grazing. Act and Lands; 


With-. 
_ drawal of Public Lands, sub- 
heading — With- ats 


: "Public Lands; Departmental De- “ 


the land was public land or not 7 


“when. the Department, for pur- | 


618 | 


SCRIP—Con. ; 
- Public Lands; Departmental De- A 


termination—Con. 


poses of acting upon’ his pe 
cation, assumed that the land 


was public land_-------~-~--- 


Temporary . Withdrawal; 
propriation 


2, Uxecutive Order No. 6910 , 


constitutes an. appropriation of 


public land within the meaning — 


of. ‘the - Valentine Scrip Act, 


even though considered only as | | 
a temporary withdrawal for — 


purposes of classification, and 
therefore bars the location of 


INDEX: 


Page | 


176 |: 


scrip. Congress has indicated — 


that such a withdrawal under 


the act of June 25, 1910 (36 — 
Stat. 847),is an appropriation_ _ 


: : Valentine Serip Location... 

| | CLASSIFICATION OF LAND. 

: 3. Classification of land uD- 
| der ‘section 7 of the Taylor 
Grazing Act as not suitable for 
Valentine | 
_ proper. where the land is beach 


land used by the public as a | 
recreational area and is lo- |; 

cated within the limits of an». |. 
176) 


incorporated CMS ee JLo 
- EXECUTIVE OrvER. No. 6910 


_. 4, Regardless of whether or “7.2 3]" 
age it constitutes an appropria- 


tion, Executive Order: No. 6910 


scrip location is - 


-elearly.and definitely-excludes.. 


the lands. withdrawn from lo- - 


- cation by Valentine serip. The: © 
mere. right. to locate scrip upon = 
- such land is not saved by the 

clause in the order that it.is...,.: 


“subject. to - existing | 


rights” sees ri . 
MINERAL WAIVER; -AGRICUL- _ 


TURAL. Surracz ENTRY AcT 


valid : 


‘se It is unnecessary to decide ae 
~ whether Valentine : scrip may yea a 


be located upon mineral. land 
upon the filing of a mineral 
waiver under the agricultural 


a Homestead ; : 


|) tration ; 
-. and Lands; 





SCRIP—Con. 


Valentine Scrip Location—Con. 


| Page 7 


? “surface entry act of July 1h one 
1914 (88 Stat. 509), when other ~~ 
_ Teasons exist for not classify- 


ing the land sought ‘as suitable | 


> -for scrip Corer: | eee 7 
‘SECRETARY’ S DISCRETION — 
See: Secretary: of the: Interior, . 


author ity. 


SECRETARY OF THE INTERIOR, — 
: Petal : 


, Bureau of Recla- 
Federal 
Inventions; In- 
dians and Indian Lands ; Life 


nation ; 


Estates : Mineral Leasing Act 7 
Mining Claim; Oregon and 


eS California 
176 


Railroad — Grant 
Lands; ‘President’ Ss Authority ; : 
Public: Lands; _ 
Reclamation ;. 


Tide ~ and Sub- 
merged Lands. - 


L. 


Delegation | | 3 7. 
ATTORNEY Contracts. Wien 


INDIAN TRIBES- 


1. Sections 2103-2106 of the | 


‘Public. Sale; . 
“School - “Lands; - 
Southwestern Power Adminis- - vai 
Taylor Grazing Act © 


176 


Employees; _ 


Revised ‘Statutes (25,U. 8 ©. © 


secs. > 


: 81-84) provide, among. 7 | 
* other-things, for dual action by — 
the Secretary of the Interior . 


and the Commissioner of In-. - 


dian Affairs in connection with _ 
- the approval. of contracts be- . 
_. tween. attorneys and Indian 
_. tribes and the approval of pay- - 
ments made thereunder. 
| express language of this legis- . 
lation, as well as its legisla- 
tive history; show that it was. 


The 


intended that these provisions © | 


. -be complied with literally, and 
_ for this reason the Secretary 
may not delegate to the Com- — 


missioner the functions men- _ : 


7 tioned which are committed to 
the Secretary. 


. Similar. func- 


Commissioner by the Secretary -_ 
if he so desires_____--__---___ 


SALE OF TRUST OR RESTRICTED . 


_ InpIAN LANDS © 
2, The Secretary 





- Secretarial. powers, the fune-_ 
tion of reviewing or approving _ 
} tribal legislation. can be del- — 
-egated to the Commissioner of 
M . > 4... Indian Affairs as. well as to the: _ 
canna. | 


. properly delegate to the: ‘Cows ee . Under Secretary and. the As- ~ 


INDEX | 
SECRETARY OF THE INTERIOR, - Page| SECRETARY OF THE INTERIOR, ae 
| AUTHORITY—Con. es ~ AUTHORITY—Con. as 
= Delegation—Con. | | é Delegation—Con. Ce ie 
tions, however, which are com- certain types of ordinances or 
_' mitted to the Secretary, by-sec- resolutions shall be subject to 
tion 16 of the act of June 18, | review or approval by. the Sec-. 

. 1984 (48 Stat. 984), are merely — |. retary of ‘the Interior, the _ 
veto. powers given the Secre- — | Secretary's function is del- — 
tary under legislation designed — .egable, and personal consider- 7 
to enlarge the scope of tribal. «{_~— ation and action by the Secre- 

. responsibility, . and” these . ie | tary, is ‘not required...__2____ 655 
powers may be delegated. to the | Jo Be ‘Under. general principles ae 
Commissioner or. Assistant ee governing | the delegability of. 


missioner of Indian Affairs the... J rie peer otaies Ce ome a ‘See 
authority to waive the limita-_ ae be 6. "The Indian Delegation. So A 
a. ts tion imposed by Order’ No. ae, : Act authorizes” the Secretary _ ™ 
- as modified by Order No. 498 to delegate. ‘to the: Coimmis- 
(25 OFR 241.12a),..upom the - sioner of Indian Affairs the 
sale of. trust. or restricted In- _ 
‘*dian lands and to approve the © power to review es approve a 
sale of such lands in individual ‘tribal legislation____--__-_--- _ 556 
cases which do not fall within 7. If the Secretary issues | ~ 
any of the categories specified general regulations to guide 
in the modified order as. being ee the Commissioner of Indian -— 
appropriate for such approval_. 858 _ Affairs in the exercise of the . | gl 
8. The Indian Delegation: | delegated’ authority, the Sec- 
Act (act of August 8, 1946,60 | retary has unfettered discre- 
|. Stat. 939; 25 U.S.C. A, Supp, | ‘tion in the matter of delegat- 
~ gee. la) contemplates: that the — + ing to tlie Commissioner’ aT” 
Secretary of the Interior will’ ree thority fo ace indies ihe: reg- 
issue in regulation form vari-. ‘lations in particular instaricea 
ous rules and standards which | aa ae a 
are to govern the administra- ie or situations which come with- 
fori: of Indian affairs; an ah Boe ‘in the scope of the regulations—_ 556 
cannot:properly delegate to the _ Delegation of Functions = 
Commissioner of Indian. Af a “MarKETING OF, ELECTRIC. 
. fairs.authority to issue regu- i. Power ; Burau or RECLA- 
lations or authority to depart MATION > SOUTHWESTERN — 
_ from or ignore the regulations ~ PowWER ADMINISTRATION —— 
issued by the Secretary of the. 8 ‘The functi ons under the 
Interior marine - 858 | 4 reclamation laws, including the — 7 
VETO POWER. OVER TRIBAL » ; function of marketing electric 
LuGIstaTion 7 bod : power generated at. reclama- get 
4, ‘When. a tribal. ‘constitu: - . tion projects, are vested inthe 
- tion or charter ‘provides that : ' Secretary of the Interior______ _ 453° 


INDEX 





SECRETARY OF THE B INTERIOR, puck SEGREGATION “Page. 
| AUTHORITY—Con. | See Homestead, subheading — 3 
Delegation . of Functions—Con, he Desert-Land and: 1 Balarged | En- 
9. Under section 161 of the .—'|_—stiies.. | | 
Revised Statutes, the Secretary _ SERVITUDE 
‘possesses broad discretionary .— See Mineral Leasing. ae - 
_ authority to determine the ex- _ " subheading Oil and Gas Leases, 
tent to which his functions in Acquired Lands. , 
‘connection with the marketing | | SETTLEMENT > ae 
..of electric power from reclama- _ ae, a a, 
—. tion projects shall. be delegated See, valso, “Deser t-Land -_ 
 and.in selecting the officials or Entry; Homestead; Indians — 
agencies of the Department ion and ‘Indian Lands, subheading 
whom or to which the'delega- - | Allotment,’ Rights- of-Way for 
tion shall be made___------.. 453] — Ditches .or Canals, subheading 
10. Under section 161 of the — Hixecutive Order Reservations, 
Revised Statutes, the head of. a | subheading F lathead TEINSs 
- a Department.can, without spe. | Small Site | 
_ @ifie congressional authoriza- = | Occupation and settlement - 
tion, delegate to. subor dinate on a lot prior to the filing of ~~ 
officials" of . the Department es an application fora home and =. : 
many functions which require ore business site thereon under the . 
the exercise of judgment ° or 4 aet of June 1, 1988 (52. Stat. . | 
- discretion po ceees es 458) 609;.48 U: S. C. sec, 682a), 9 
| “11. ‘The | discretionary au- : ' ereate'no right or equity in. fie > 2 .* | 
_ thority of the Secretary to dele- re i cage era 44 
a gate the function of marketing — SODIUM Le Se Gee . ae fe 
electric power from reclama-*— | See Mineral Leasing Act. | 
, _ Momprojetts enor aieced by 2. | sore, AND ‘MOISTURE CONSER- : 
_. the act of. ‘May 26, 1926, defin- : aa cats 
7 . VATION - | oe 
ing the scope of the position of | - 
_ the Commissioner. of ‘Reclama- . - See Reclamation, subheading . 
tion, or by the act of December | Ptigation. : 
19, 1941, expressly authorizing SOUTHWESTERN ‘POWER AD- , 
the Secretary to delegate his - + ‘MINISTRATION | ge. ts 
powers and duties under the . |. See, also, Semietitry of the In- a 
reclamation . laws to - specified 4 ; terior; Authority, subheading 
officials of the Bureau. of. Rec- 7 Delegation of Functions, Mar- 
. Jamation Fn eon aso Pe 453 | keting of Electric Power. 
12. If the Congress should Establishment; Appropriations oe 
extend the provisions of the’ -~ 7 “Authorized by Law ote 
‘reclamation laws to the State: 7 4, The ‘establishment of. 22 
_ of Arkansas, - and: the Depart- 2 tae 
‘ment should subsequently -con- 3 Southwestern Power Adminis-_ 
‘struct in Arkansas multiple- tration by the Secretary of the ~ 
purpose projects under such | = Interior to. perform functions ee 
laws, the Secretary of the In- | |. under section 5 of the Flood |. 
_ terior could properly assign to e - ‘[. Control. Act of ‘December ae 
the: Southwestern Power Ad- - -e | 1944 (58 Stat. 887, 890; 16. UL 
ministration the function of ‘ | 8. C. sec. 825s), was author- 
__ marketing any surplus electric | ~ ized by section 161, ‘Revised |” a 
ci power from. such projects--——- 453 Statutes (5.U. 8. G. sec. ¢, 22). a 
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| SOUTHWESTERN 


MINTS TRATION—C on, 
Establishment}: ‘ 


Con. Bee 
es come tte to 


~- See _ Water Ss 
Richie. 


| STATE COURTS | 
See Courts. 


a STATE LAWS. 


See Indians, , subheading Re- 
/Stricted Property ; Indians and ~ 
‘subheading — 
Patents, 


In di ian Lands,. 
Osage: Headrights;- 


‘POWER aD 


Appropetac 
tions Authorized by. Law— 


vthe | 
Southwestern. Power Adminis- _ 
tration are authorized by. law: 
o SPRINGS | yee | 
and - Water 


INDEX 


Page: 


449). 


_ subheading. Interpretation - mM 


oe ; _ Accordance | with Federal or: 
‘State Law; ‘Waters and ‘Waters: .: 


on Rights. , | 
STATE SELECTION 


See_ School. Laitids, subhead- 


ing Indem nity Selections ; 
Waters and Water Rights. - 


oe STATE TAXES 
ee See” 


an “Federal 
- State. . 


Taxes, 


- Ene AND TERRITORIES - 
See’ Name ‘of State and Ter- | 


ge ritory Concerned. 
.. STATUTE-OF LIMITATIONS 


and. ; 


See Homestead, subheading es 


‘Patent, Issuance of, 


| a) STATUTORY CONSTRUCTION | 
Act of. April-5, 1872 (17 Stat. 


649): 
“See Scrip. 


Valentine. Scrip. 


~ Act of | June 3, 1878 -@0. Stat. - 
- 88, as Amended;: 43 U.S. G. . 


see. $11): 
Lands . 


“See ‘Withdrawal of Public 


Lands, subheading Mining Lo- 


cations. — . 


Timber: a and Stone : 





STATUTORY. CONSTR UCTION— 


» Cen, | 


| Act of March 3, ‘1879, ‘See. 1 (0 e 


Stat.394; 43°U. S. C. sec. 81): hare 
- Director, “Geological Survey. : 
 S$ee - Mineral ‘Leasing . Act, 


tion. : ae 
~ Act of.” March - 37 


as ae 


subheading | ao irae a on 


Amended (85. U. SC. sec. 
45): Patents; Public Interest | _ 


See Tnivertions,: 


| Act of Mareh 3, 1887, Sec. 5 (a ~ 


Stat. 556, 557; 48.0. 8. Cc. 


3 sec, . 898) Railroad Grants 


See. Railroad Grant Lands. 


Act of-August 30, 1890 (26 Stat, - : 


391; 43 U.S.C. sec, 945). ~ 


See Indians 


| . | Rights-of-Way for Ditches: or — : - * 
- Canals; ‘Patent. “Reservations. 2 ie 

| and Indian ...... 
|. Lands, subheading - Allotment. oer 


Act of March 8, 1891, Sec, 7 (26 : 


Stat. 1098; 43 U. s.-C. sec. 
Homesteads; Patents ave 


165): 


“See Homestead, subheading g << 


Patent, Issuance of. 


Act of Tune 21, 1898. (30 Stat. _ 


484) : ‘Territory 
Mexico; ; School Grant 


See School Lands. 


of New — 


Act of June 6, 1900 (81 Stat, o 
| 321; 48 U: BS: C. Secs: 41, a) ae 


Governor of Alaska’. 


See, Alaska,. subheading 1s Tee es 


_ prieves. and Pardons. 


Act of. February 15, 1901 1 


Stat. 730; 43 UL S. C. 
- 959): _ Rights- of-Way 
- Blectrical Plants, Ete. 


See Indians‘ 


28, 
POb oe 


and.  Thdian eee 


Lands, . Subheading: Allotment. —- 7 


~ “Act of June.17, 1902.(32 Stat. 


388; 43 U. S.C. sees. 411, 416, 


41 9): Reclamation Act. 


See Reclamation, subheading _ 


drawal, 


_ Irrigation ; Reclamation With- a 


622 a | se - INDEX. 


‘STATUTORY. CONSTRUCTION— Page. 


i STATUTORY. constRYOTION— pase | 


“Con. é 


Act: of April: 23; 1904 (38 Stat, Ray 4 
302): Flathead- ‘Indian Reser- 

vation; Allotment of Lands . 
See Indians and -Indian = 


Lands, subheading Flathead 


Tribe, Hunting on Pablo and-- . 


Ninepipe. Reservoir Sites. 


| Act of March 28, 1908 (35 Stat. 


‘52; 43. U. S.C: secs. 324, 326, 


333) : Desert-Land Entries 


‘See’ Desert-Land Entry, sub- wo 


‘heading. Withdrawals. wee 


Act of May 20, 1908. (85 Stat. 


170; 48 U. S. C. see, 1023): 


. State. Drainage Laws ~ 


‘See: Homestead, subheading 


; Second Entry, Volstead Drain- oteee 


age Act. 


Act of March 8, 1909 (35 Stat. 


796): Reservation | of Power 
and Reservoir Sites 


See Indians and Indian . 


Lands, subheading Flathead 


Tribe, Hunting on Pablo and _ 


; Ninepipe Reservoir Sites. 


| Act of ‘June 20, 1910, Sec. 6 
~ (86. Stat. ~557,° 562): New. 


“Mexico Enabling Act 


See ‘School Lands, subhend- ian 


ing: New Mexico. 


Bs of June 20, 1910, Sec. 24 
(36 Stat. 557, 572): Arizona’ . 


Enabling: Act | 


_ See Reclamation with 


Lands, ogee: School Lands, hn 
subheading Indemnity Selec- a 


tions, Statutory Requirements. . 


Act of June 25, 1910 (36 Stat. — 
847, as Amended; 48 U.S.C. 
sees, 141-148): Withdrawals — 
See Withdrawal of Public. a 


Lands. 





Con. : 


i Act. of June 25, 1910 | (36-5 Stat. : 
/ oe 851, as Amended; .35.U. ‘S. C. 


-_ 


‘sec. 68): Patent Rights; Gov- 


ernment Employees 7 
‘See Inventions, subheading 


, Federal | Employees; Govern- 
‘ment’s Right to Use. : 


| Act of June 25, 1910. (36 Stat. 


"855, as Amended; 25 U.S. a, 


‘gees. 372, 373): Allotted Lands sad 


of Deceased Indians _ 


i See Indians and ‘Indian 
ey Lands, subheading Allotment, = 
| Sale. 7 


i | | | At of March 4, 1911. (86 Stat, 
Public Lands in Minnesota; 


1253; 43 U. S.C. sec. 961): 


Rights- of-Way for ee 3 


‘Poles and Lines — 


See Indians and. Jndian we 


Act 


_- See Homestead, subheading 
Double “Residence. 


pet. of Tuly: 17, ‘i914 (38 Stat. 
509; 30U.8.¢. secs. 121-123): 


Surface Entries on Phosphate, 
Oil, Gas,- Ete, Lands 


‘See Mineral Lands. 


: Stands, subheading Allotment. — 


Act of June- 6, 1912 (87 Stat. 

. 123; 43 U.S.C. sees, 164, (169), 
| .. Amending Sees. 2291, 2297, — 
R,Y.S.: Three- ‘Year Homestead | 


7 Act ‘of September 5, 1914 (38 2 a 


- Stat. 712; 43 U.S.C. sec. a6) ay 


“Second Homestead Entry > 
see Homestead, subheading 


585; 16 U.S. C, sec, 8): Na- 


tional Parks and Monuments | 


| | ’ Second Entry, Residence, Re- an 
Be ak ‘quirements. 


| Act of August 25, 1916 (39 § Stat, 


- See Tide and~ Submerged . 


- Lands, subheading Administra- . 
‘tion. of Territorial Tidelands | 
| Adjoining National Monument, 


= INDEX _ 


es srATvrORY CoNSTRUCTION— 
Com | 


825): 
Puerto: Rico - 


See Puerto Rico, subheading 7 


Pocket ‘Veto. 


| Page | 
“Act of March 2, 1917, Sec. oo, rk 


— Stat, 951,960; 48 U.S.C. 
‘Organic. ‘Act of an of lag 


Act ‘of. Tuly 8, 1918 (40. Stat, ee 


755; 16 Uv. Se C. 
eer. Bird Treaty Act - 


ice, 


sec. ie ae 


See Fish and Wildlife Serve 


Act of eeivaly 25, 1919 (40 7 


Stat, 1161; 48. U..8. C..sec. 
Credit for Military. a 


27a): 


Service, World. War 1 Vet- ca 


erans 


See Homestead, “subheading | 


- Military. Service. 


"Act of February 25,1920: (41 _ 
Stat. 437,- as Amended; 30 ~ 


ey PT, Bs 
‘Mineral Leasing Act 
‘See Mineral Leasing Act., 


sec. 181 ef. seq.) : <2 


Act of May 21, 1920. (41 Stat. 


618, as Amended; 31 U. §. C. 


ae 686): ‘Economy Act; 


_ Transfer of Funds. Between uo 


Government Agencies: 


| “See Bureau of Reclamation, 
subheading Tntpqunding . of - 


: Waters. 


Act of September 20, 1922 2 (42. 


Stat, 857; 48 U.S. CG. sec. 


- 1161): Suspended Entries te 


See Homestead, 


Act of May 10, 1926 (44 Stat. : 
| _ Appropria- : F 
-. tion; Irrigation Systems on 
-. Flathead Indian Reservation, . 


453, 464-466) : 


; Montana 


7 See Indians 
| Lands, ; 


subheading 
; ‘Reinstatement; Equitable. Ad 
a judication. | i 


and. fadian Ze 
subheading ‘Flathead i 
ae Anrigation - Pr ‘oject.. 7 





Con. | 
Act of May 26, 


‘STATUTORY. cONSTRUCTION—. “Page aes 


i908 (44 Stat, 
657; 48 U. S. GC, sec. 87Ba): - 


Commissioner of Reclamation a. 


See Secretary of the Interior, xs 


Authority, subheading Delega- rs 


tion .of Functions, Marketing of 


Hlectric Power. 


: “Act. of Weuciary. ve ‘1927 (44 ig! 
| 80 U. S.C. sec. 281 _ 


“Stat. 1057; 
et seq.):: Potash Act ~ 


See Mineral 


Leasing Act." 


subheading Potassium. enna es 


pecting Permits. 


B51: 30° Tv $§. C. sec, 201a): 


"Act of March 9, 1928 (45 Stat, ie 


Extension. of. Coal Prospect 2a 


: ing Permits 


See. Mineral Leasing “Act, : —- 
subheading ‘Coal: ‘Prospecting a 


| ; Permits. 


Act of April 13, 1928 (45 Stat. 
429; 43 U.S. Cz. sec. 8692) : oan 
Exchanges of Public Lands... 
with States: for Recreational oA 

| -« Purposes ae 


See. Oregon. and Califomia.” 


| | Railroad Grant Lands. 3 
| Act of May 24, 1928 (45 Stat. ok 


. 728, as ‘Amended; 49 U.S. C. 
secs. 211-214): 
“ports 


| See > Mineral Tsetse Act, 
, subheading Oil and Gas Leases, nares 
_ Airport Lease. | 


; Act of December: 22, 1928 (45 | 


Public Air- ; 


Stat. (1069; 43 U.S. Cc, secs, ates 
1068, 1068a) : Color of Titles . 


Patents. ‘be 


See Color of Title, subhead- . 
ing Conflicting Claims: . 


| Act of Tune 30, 1982. (47 Stat. an 
_ Indian: 


474): 


Restricted — 
‘Lands i. 4 


See Tndlinne: anid ‘Indian: 


Lands, subheading Alienation. 


. ‘STATUTORY ‘consTRerION— 


Con. 


| Act. ‘of July i - 1982 (ar Stat. 


. 564; 25 U.S. C. sec. 886a): 
Leavitt “Act; 
Costs © . 


Bee. ig and Indian 
_ Lands, subheading raat 


ae Irrigation Project. 


- Act of March 10, 1934, Sec, 20 
(48 Stat. 401, as Amended; ig 
UL S.C. sec. 662): Conserva- 


tion of Wildlife 


+ See Bureau of Reclamation, ie 
subheading Impounding a mine 


| Waters. 


Pr Act of June 18, 1934 (48 Stat, 
984; 25 UL S.C. sec, 46200 
et seq.): ‘Indian Reorganizay 


tion Act. 


See ‘Indians * and Tnaian Ne 
Lands, subheading Uintah and 
Ouray Reservation, Utah; Sec- 
retary of the Interior, Author- _ 
ity, subhéading Delegation, At. ji 
 torney Contracts with Indian 


Tribes, 


Act of June 28, 1984 as Stat. 
1269; 43 U.S.C. sec. 315 


et seq.), as Amended. June 26, 


1936 (49 Stat. 1976): mae a 


: Grazing Act - 


see School Lands: tice: oe 
ing Indemnity Selections, Clas-. 


- sification . Under. Section 7; 


~ Taylor Grazing Act and Lands. _ 7 
Act of April: 27, 1985. (49 Stat. : 


163; 16 U.S. C. sec. 590a—q) : 


- Soil: and. Moisture Conserva- = 


“tion 


- See Reclamation, subheading = 


a Irr igation. 


: Act of. August 21, 1985 (49 Stat. - 
666): Preservation of His- 


‘toric Sites, ete. 
See mae Bstates. 


_ Construction _ 





Con. 


| STATUTORY consTRUCTION— : ad ce 


Act of August 27, 1935 (49 Stat. paras 
909; 43° U. 8. C. sec, 256b): 


Disabled. World War I. Vet-- 


-erans; Final. Proof 
‘See. Homestead, | 


ing Residence, . 
: Act of August 28, 1987 (50 Stat. . 


subhead- ; 


874): Revested Oregon - and 


California. ‘Railroad fa 


Lands 


- See Oregon and ‘California ean 


| Railroad Grant Lands. | 
Act of ‘May 11, 1938 (52 Stat. 


(847; 25 U. 8. CG. sees. 396a—f) : 


‘Unallotted Lands; Lease for ; 


ning Purposes 


_ See Indians . and | ‘Indian - 
i ‘Lands, subheading Bxecutive 
. Order ‘Reservations. | - 


| Act of. June 1, 1938 (52, Stat: 


609; 43 Uv. §. €. sec. oeee) 
Five-Acre-Tract Act 


‘See. School. Lands, subhead- 
Selections, Ae 
ssaeueoey: Requirements ; Set- - 
 tlement, subheading Small Site. st 

_ Act of June. 29; 1940, Sec. 1 (54 ae 
Stat. 708): Use of Reservoir 


ing _ Indemnity - 


Land. for. Hunting, Fishing, - 


.. and Boating a 


See Indians — and Indian. ae 


River Reservoir. 


‘Lands, subheading Be a 7a 


Act of July.8, 1940 (54 Stat. ae 


943; 5 UL 8. CL see. Foie, are 


Decéased Officers “0 Em- 


ployees; Expenses: - Prepar- e 
ing and eae Re- — 


mains 
See Federal Employees. 


Act of October 17, 1940 (54 Stat. Se 
1178, 1187; 50 U.8.C., App, 
Soldiers’ and 


sec. 561): 
Sailors’ Civil Relief Act. 


See Homestead, 


- staruroRy coNSTRUCTION— % 


Con. 


‘Act of December 19, 1941 C =) 


Stat. 842; 16. WU. Ss. -C, 


2 590z-11): ‘Delegation of ae 
. ers and. Duties; Buredd of 


Reclamation 
See Secretary . of the © ‘In 


terior, Authority, subheading : 
- Delegation of Functions; Mar-. 


keting of Blectrie Power. . 


Act of July 29, 1942 (56 Stat. — 


726; 30 U. S.-C. sec. 226b): 


Preference- Right Oil and Gas | 


Leases 
_ See Miner al Leasing Act. 


- bet of September 27,.1944 Es 
‘Stat. 745; 50° U. S.C. App, 
gee. 1601): Disposal ot Ma- 


terials on Public Lands . 


See Sand, Stone, and Gravel. oe 


- = of September 27, 1944, Sec. 
4 (58 Stat, 748 ; 430.8. 0. 
se sec, 282): Veterans’ Prefer- 


ence Rights : | 

. See. Withdrawal of ‘Public 

' Lands, subheading: Me. Lo- 
— cations, oe : 


2 Act ‘of hece bar 22, 1944,. Sec. ae ae 
8 (58 Stat. 887, 830; 16 U.S.C. 
— see, 825s); Flood Control Act; 
sasebecal of Eleetric Power > * 


See . Southwestern Power i, . 


Administration, | subheading igs 
Establishment. | Saas OPN aes 


Act of June 11, 1946, ‘See. 4 Poh 
(60 Stat. 288; 5 U.S.C. sec, 
1008) : Administrative > Broce- ie 


dure Act. 


See Fish and Wildlife Serv- o 


ice, 


Act. of i's “a ‘a a7 
(60 Stat. 348, 385): Strikes 


Against ‘the Government 


ee See Federal Employees, ‘sub- ont | 
_- heading Antistrike Affidavit. — 


INDEX 





Con, 
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STATUTORY. - consTRCTION— “Page a: 
"Act of August 2, 1946 (60 Stat. 
848; 28 U.S, C., 1946 ed,” 
"gee. 921 ef seq.) ‘Federal Tort - 
Claims Act. (This act was. 


Judicial Code on ‘June. 25, 


1948. (62 Stat. 982; 28 U.S.C. 


sec. 2671 et: seq.), and was — 
amended on April 25, 1949. 


- (63 Stat. 62; 28 U.S. C. sec. Eee 


~ 2401).) 


Seé Feder al Tort Claims. 


Act of August 8, 1946 (60 Stat. ~~ 
989; 25 U.S. C, A, Supp., sec. ~ 


la): Indian Delegation. Act. 


7 See Secretary of the Interior, ne ~ 
i Authority, subheading Delega- a ae 
tion. . 


Revised statutes; See. 161 a 


U. S.C. see,.22): Head of De- - : 
partment; Regulations °° ~ 


See Secretary of the Interior, aa os, 
| Authority, subheading Delega-.: | 


tion. of Functions, “Marketing. 


of Electri ie Power. . 


Revised Statutes, Sec. 453 aa 
U.S. C.: sec. 2): Duties: ake _ 


cerning Public Lands 


2106 (25 U. §. C. secs. oe 
Contr acts: with Indians - 


See Secretary of the Interior, ao 
| Authority, ‘sublieading Delega- : 
tion, Attorney ( Contracts, ee 


Indian Tribes, : 


_ See. Tide and Subinareed ae 
Lands, — subheading» ‘Adminis- —_ : 

= tration. of Territorial ‘Tide * 
—Jands Adjoining National Mon- he 

_ument. tee 


Revised . ‘Statutes, “Sees. pore: 


| “Revised. Statutes, Sec. 2075, as_ : 


‘Amended (43 U. S. C. sec. 7 


- 851): Indemnity Selections 
See School Lands.. | 
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| "STATUTORY, CONSTRUCTION— 


Con, 


Revised. Statutes, Sec. 2276, as . = ' 


- Amended (43.0, S.C. see. 
. 852): Indemnity Selections 


INDEX 


See School Lands, subhead- 


.-jng Statutory Requirements. 


. Revised Statutes, Sec. 2290 (43. 


U.S. C. sec, 162): Homestead 
Application; Affidavit | 


See Homestead, subheading, — 


- Double Residence. . 


Revised Statutes, Sec. 2291, as 
Amended (43 U..S. C. sec, 


164): Homesteads; Requisites 

to Issuance of Patent 

See Homestead, 
Double Residence. 


Revised Statutes, Sec. 2297, as _ 


Amended. (43 U..S, €. sec, 


169): . Homesteads; . Failure 
.. to Establish peeueHee) Re- 
version 


See Homestead, subheading :. 


Double Residence. 


subheading — 


oe | 


STATUTORY ‘constRvCTION— Pas | 


Con. 


~ Revised Statutes, | Sec, 4886, as 


Amended. (35 U.S.C, sec, 81): 
Inventions Patentable 


see Inventions, . subheading 
Federal Employees, Public Use. 


| STRIKES AGAINST THE Gov: 7 
: ERNMENT 7 | 


See Federal Employees, sub oe 


heading Antistrike Affidavit. 


| SUBMERGED LANDS 


See Tide: and ‘Submerged a 


Lands. 


_. | SUBROGEE * 


Revised Statutes, Sec. 2339: (30 a 
U. 8. C. sec, 51): Vested and 


Accrued : Water Rights 
See Waters 
- Rights:. 
Revised Statutes, Sec. 2340 “(30 
U. S. C. see: 52): Vested and 
Accrued Water Rights 
. See Waters and Water 
‘Rights. 


Revised Statutes, Sec. 3678 (31_ 
U. 8. C, sec. 628): Application. 


of Moneys Appropriated __ 


‘See Federal Employees, sub-_ 


and Water 


“heading: ‘Alaska Road. Commis- nes 


sion. | 


Revised Statutes, fee: 3679, ae 


Amended (31 TU. S.C. sec. 


- 665): Voluntary Service. For- 


= bidden . 
See. Indians 


Pais pray ensns Clerk. 


and. Indian _ 
Lands, subheading Leases and 


~ Claims; . 
‘ heading Accretion; Reclama- 





See Federal Tort. Claims, 


subheading: Damage Covered 
by Insurance. 


‘|SURVEY = 
See, also, Bureau of Recla-. . 


mation, subheading Impound- . . 


ing of Waters; 


Entry, subheading. 
drawals; Homestead; Mining 
Claim, subheading Common. . 


Desert-Land 
With- 


Improvements, Contiguity of °° 


Public Lands, . sub- 
- tion Withdrawal, subheading 
~ Schoo] Lands, Arizona ; School 
Lands, subheading - New 
Mexico. | 


- Location of Corners. and Lines ~ 


by Official Survey; Hiatus 
Left by Separate Surveys 
When the locations of cor- 


ners and lines established by : 


an official Government survey 
are identified, they are con- 


clusive, and the corner of a. 
subdivision ig 


Government 


where the United States sur-. © 


veyors in fact established it, 


whether such location is. right - 


or wrong, so that in the instant 
case where R. 8 E. and R. 7 E. 
were established by independ- 


| ent surveys and the west line — 
of R. 8 E. and the east line of 


Location of Corners and. Lines 
by Official | Survey; Hiatus 


_ INDEX. 


| Page 


“Left by Separate Surveys— 


| Con. . Mary oer 
R. 7 E. are not identical, R. 
714 EH. was subsequently estab- 


lished, -with ‘the result that . 


Jands in: R. TH BE. ‘were not. 


- granted under the patents to : 
the lands in Rs. 7 and 8 |) eo a 


TAXES, FEDERAL AND STATE. 
| See Indians, subheading Re- 


stricted Property ; Indians. and - 


~ Indian Lands, 


Alienation. 


ees - 


TAYLOR GRAZING | ACT AND — 


LANDS - 


Seé, also, Grazing and Graz- 
ing Lands; Public Sale, sub- 
heading Abandoned “Military. 


~ Réservation ; “School 


- Lands, 


subheading ‘ Indemnity Selec- _ 


tions, Effect of Taylor Graz 


’ ing Act; Scrip; ‘Withdrawal of : 


Public Lands... 


Acreage Limitation; Section. 1 ; a 


CoNTEMPORANEOUS ‘ADMINISs- 
TRATIVE © 3 
LEGISLATIVE RATIFICATION 

1. The repeated appropria- 


CONSTRUCTION ; 


| tion of a portion of the receipts re, 


from.grazing fees collected for 


| _ the use of all Federal range, 
with Imowledge on the part of 
the Congress, through annual 


reports of the Secretary of the ~ 


Interior, of the administrative - 


construction consistently being. 


placed. on: a ‘statutory provi- : 
gion » ‘limiting the ‘acreage of 
. such range, 


ig. ‘significant - as 


a confir mation and ratification si 


Of that. construction -___.----- 
| Tee OF DETERMINATION | 

2. There may not at any par- 
bicaies point of time be more 
than 142 million acres of ‘“‘va- 
cant, unappropriated, and un- 
- reserved” lands in gr azing dis- 


b(n em eee igh 
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TAYLOR | GRAZING ACT AND ne 


LANDS—Con. | - 

| Acreage Limitation; ‘Section , 
-1—Con. a 

| “VACANT, UNAPPROPRIATED, 


AND UNRESEKVED LANDS” 


| 8. The term “vacant, unap-— 
| propriated, 
lands from any part of the 
‘public domain of the United 
States,” as. employed in the 
| acreage-limitation provision in | 
 seetion 1 of. the Taylor Grazing _ 
- Act, does.not include “lands 

de withdrawn or reserved for any - 


and. unreserved 


other purpose, ” to which refer- 


- ence is made in the proviso, | 
and the acreage of the latter 
- category of lands, when. in- 
in ‘grazing — districts 


eluded. 


“with the approval of the head °° 


_: of the department having juris- 
| dietion. thereof,” is not to be. 
|. included in computing the ag- | 
_ gregate acreage: of. | 
unappropriated, 
' served lands” permissible for ..— 
inclusion in gr azing districts... : 


and» 


i Advisory Board; ‘Section. 18 


BIAS. OF ‘MEMBER 


|: 4. Section 18 of the Taylor : 
Sgeaaae Act (58 Stat. 1002; 43 - 
_|-- U.S. Ge see. 8150-1) expressly © - 
|. provides for an advisory board . 

- of “local stockmen” ‘(see,’also, - 

» 48 CFR 501.12), and there is no 
. showing in the case to ‘sub- 
‘stantiate the claim of bias or — 


“vacant, oe 
unre- 


19 


impropriety on the part’ of one 


of the members—_..---- 2. ; 


in g | Service; : 


signing Before ‘Rendering a 


Decision . 


5. Under the regulations — 


force in March - . 1946 
CFR. 501.9 (i)), the examiner 
either had to make findings of 
fact and render a decision 


himself, or could submit a pro- — ; 


posed decision to the ‘Secre- | 


: ne 
; Authority of: Director: of Graz 2. 
; ‘Examiner Re- 
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IN DEX 


cr AND TAYLOR GRAZING ACT | AND. 


ie Limitation. 
8 The Taylor Grazing ‘Act 


authorizes the Secretary to fix. 


- fees for grazing licenses and — 
grazing permits upon any basis’ 
-determined.by him to be rea- 
sonable in the light of the pur- 
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TAYLOR GRAZING Pago | 
-LANDS—Con, _ - * | LANDS—Con. | | 
Authority of Director of Graz- Pao ‘Grazing Fees; Section 3—Con. eo 
ing’ Service; Examiner Re- — “poses of the act, which are to. 
signing Before Rendering a stop injury to the public range » 
— Decision—Con, _ by overgrazing and soil-dete- 
tary upon whose approval it rioration, to provide for their 
would: become. the decision of .— “orderly: use, improvement, and 
— the Department ;_ and if the development, and to stabilize 
examiner resigned before issu: Bose the livestock industry depend- | | 
ing a decision, the Director of ’. ent upon the public range. The 
the Grazing Service, who had | cost of administration of the © 
no function in thé appellate act is'a factor which may be — 
‘process involving grazing mat- considered in fixing fees, but it: 
ters, had no right’ to issue a ——s |. is not the controlling factor___ 840 
decision on. ‘the basis of the” area Grazing Leases; Section. 15. 
hearing before. the examiner__ - 528 | APPLIC ATIONS ; C ONFLI ors” | 
_ Classification of Land; Section 7 - 9, While it is the duty of the ae 
See,. also, School Lands; sub- | ‘Secretary of the Interior to ™ 
. heading Indemnity Selections He entertain - conflicting. applica: i | 
Withdrawal of Public. Lands,.. ‘tions for grazing leases and to. 
subheading Mining Locations. dispose of them as. equity and ae, 
AUTHORITY OF THE SECRETARY 7 the public interest may require, | Pane 
_. 6. The authority conferred by the rules of the Department 
section 7 of the Taylor Graz- - (43. CFR 160.21) contemplate - ee 
ing Act upon the Secretary to ——s'||._—s that a substantial proportion 
classify public: land is dis- “~~ | og such controversies should . 
-eretionary; not. mandatory, _ ha: resolved: by neighborly ‘an: 
_ whether he undertakes classi-. derstanding among the com- 
: fication upon his own initiative | . 
; 2 | peting - stockmen..._—-—- wees : 
or upon ‘application of. an inter- eer ae 
ested partys. ee ae ae (AIG) ASSIGNMENT 
| VALENTINE Sor Location: 2 | 10. See subheading Renewal ; | 
”, Classification of land un- subheading Subleasing or As- 
der section 7 of the Taylor signment, 
Grazing Act as not suitable for — CANOLLATION $ ‘PREFERENCE i. 
- Valentine scrip . location is” APPLICANT 3 
proper where the land is ‘beach 1. Grazing leases awarded 
land used by the public as a - toa preference applicant on the . 
recreational area and is located | basis of control of cornering — 
“ within the: limits of an incor-- _ or contiguous lands.are subject 
- porated abies Soe a 176 | to cancellation to the extent — 
Grazing Fees; Section 3 | | ‘that the lessee loses control of 
See, also,. subheading Aere- .} ‘the respective base lands__-:_- 
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Conszevous OR Connenrne 


LANDHOLDERS 


12. See subheading. Cancel-- 
lation ; subheading Preference 
Applicants; subheading . eee _? 
erence ane ot | 


TAYLOR GRAZING 


~LANDS—Con, 
| Grazing nee 
Con. a 


IN DEX 


Section 1s | - 


_Isonarep OR Drsconnuorep -_ 


Tracts’: 


13; See subheading 5, Prefer gs 


wy _ ence: Right. . 


LEASE Forms} 
- DiscrErion © 


44 ‘The transmittal -of'a ‘Tease 7 


Sronunanr's i 


form for signature’ ‘by’ the. ape 
plicant does not, upon sigha- — 


ture: of the. lease form. by the - 


applicant, immediately operate. ~~. 


to prevent the: Secretary fr om.’ : 


exercising — his diseretion- to 4 
‘give -final approval . or disap-: °°. 
proval to the issuance of the  _ 


lease, irrespective.of the pre- ar | 
liminary negotiations. oS es aes a 


PREFERENCE APPLICANTS ; AD-_ 


JUSTMENT .OF DISPUTES - 


15; The Department favors . 


the Settlement of grazing dis-.. 


putes between applicants - for 


grazing leases by mutual neigh- | 


borly » agreement ‘for equitable 


~-: and reasonable: allocation : of 


the: grazing range in the light’ 
of proper grazing practices____ 


962 | 


; PREFERENCE APPLICANTS ; PRI- Base 


ORITY 


See, also, subheading Can- a 


| cellation. 


16. ‘Except for ‘the provision 


in section 15 of the Taylor —. 
Grazing: ‘Act that. the prefer- — - 


ence right shall be. only “to the 
‘extent necessary to permit 
proper use of such contiguous — 
_.. lands,” there is no distinction — 
: in. preference between > appli- . 


eants for more ‘than 760: acres 


tiguous lands. 


a where: each. applicant has. con- 3 

Hach such ap 

plicant is on a par with the _ 
_ other, unaffected, by the extent. | 

of contiguity, and the extent 


to which a lease will be granted, 


| TAYLOR. 
lee LANDS—Con. 
_ Grazing. Tenses; : 


newal. 7 ae 
| 1%: The Koillan of i 8: 10-year ce 
‘national forest permit on-con- =: | 


258 





Con, 


PREFERENCE RIGHT - 


~ See, also, 


629, 
GRAZING ACT ‘AND Page 


Seaton | 15—. 


- as between. such applicants is. ees 
-a matter to be determined by 
_ the Department in the light of 
~ ofher pertinent factors__--—-- - 258 


subheading Re = 


tiguous lands is a “lawful oc. . 


cupant of contiguous. lands” 
under section 15 of the Taylor | 
_ Grazing Act and is accordingly... 
. entitled .to..a. preference right .. 
to a-section 15 grazing: lease.: 
Previous: contrary - decisions ; 
Overtuléd: 22025524. ~: 
_. 18.-Under section 15 of the fe 
“Taylor: Grazing Act, an appli-. . 
cant for a grazing lease is en: «_ 
| :titled to a preference over. 
other. applicants ‘only. if he 


owns land contiguous to the | 


land. applied for or contr ols or 
occupies: contiguous land in a 
non-public-land status, and. if 


he needs the land applied for a 


in order properly | to carry. .on 


a An applicant for a. graze . 
- ing lease under section 15 of: = 
the Taylor Grazing Act is not.” - 


grazing epetatons, on his base tg? 


entitled to a preference under =~ 


that section as a lessee of con- - 
tiguous public land where such 
 land_is held by. him under a. 
section 15 grazing lease____-_- 


‘PREFERENCE RieHtT; CoNTIc- | 


_ vous LaNDHOLDERS 


| 20. Under section 15 of pe 

~ Taylor Grazing Act, only Ccon-- 
ae tiguous landholders. have pret- 
_ erence rights to secure grazing. 
leases where the tracts to be — 
leased are more than 760 acres: 
in extents -—+_--- | 
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- INDEX 


6300 


| TAYLOR 


‘TAYLOR GRAZING 


ACT AND- 


holders of the odd-numbered 


section lands_._.--_--_- meee | 


‘RENEWAL 
RieHT 


25.. The holder of a section 


4 


oan 15 grazing lease which contains - 


262) 
ConrTRACTUAL ae | 





| Rewewav ; PREFERENCE | 


_ RIicHT; ASSIGNMENT © 7 
29. The preference right. to 


"renewal contained in a grazing | 
i" lease’ -is -one of the authorized 


GRAZING ACT. AND 


Page 


| “Page | * 
~LANDS—Con. — 3 - . ‘{ LANDS—Con.: 2. Bd 
Grazing Leases; Section 15— Ad “Grazing. ‘Leases; - _Seotion iw : 
Con, “es Con. | 
- PREFERENCE Rice; Cone: a provision giving him a pref- 
‘UOUS OR CoRNERING LAND- - erence right to a new lease is 
_. ‘HOLDERS | _. entitled to a. renewal of his 
21. Contiguous or sonnoriey _ lease even as against a prefer-— 
landholders have preference - = | ence-right claimant to a lease — 
rights .to secure grazing leases. | on The Wand ee 2440 
for isolated or disconnected... | RENEWAL ; Iniposrrion or 
~ tracts Seeeine 760: acres or. ty CONDITIONS | oat. = 
1eS8 - 262 | 26... On the renewal of a graz- ies 
22. The prefer ence rights of | ing lease, the condition may be 
contiguous and cornering land- . | imposed that certain of the 
holders are on an equal plane, lands leased shall be subject to 
unaffected’ by the extent of ee use by an adjoining stockman - 
contiguity a rea ee en - 262] asa passageway.for his stock. 244 © 
' 28...As.. between preference ; _ RENEWAL; -Prererence RIGHT - 
‘applicants on equal preference 7 97--The preference right kG 
.. levels, the extent to which.a_. Pod bat 
Hin aes wll BE granite d is‘a mat- - ss renewal contained: in a-grazing: 
. -Jease is one of the authorized . . 
ter to be determined by the: *< | ¢ 9. ce ee ee ea 
- Department in the light of = | tony sae encapuaacua ee ais | 
other. pertinent. facts: si 225-5 262 | meCberary ee ne 
an ' der section 15 of the Taylor .. 
PREFERENCE RIGHT; Even- | Grazing Act and constitutes a 
NUMBERED SECTIONS WITH- - ‘contractual preference right 
In Lruirs OF RatLroad > ‘superior to. any preference | 
GRANTS} ISOLATED or Dis- right. which a new applicant 7 
x CONNECTED TRACTS i could. assert.___ a terete htc a 958 
24,'The even-numbered sec-— ... 98, Where a grazing lease 
tions of public lands within the — a provides that upon the termina- 
limits of. railroad grants are | tion thereof the lessee will be 
~“Gsolated or - disconnected ae | accorded a preference right to 
tracts” within: the meaning of © a new lease upon such terms 
section 15 of the Taylor Graz-. [| _— and for such duration as may _ 
ing Act. The inclusion in sec- ‘tbe fixed by the Department, . 
tion 15 of a preference for | -- upon'the lessee’s timely asser- 
cornéring landholders to secure _ | tion of a right to renewal, in | 
grazing leases on isolated or = =| ‘the event the lands are then to | 
-. disconnected tracts was in- - — |- be leased for grazing purposes, = 
‘-tended to give the holders of a new lease will be issued to 
even-numbered tracts.the same... | such. lessee for such duration | 
opportunity to secure grazing . | and upon such terms -as..may - 
leases as was accorded to the | _ then be appropriate in the 
a circumstances. aeSieee ee 
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TAYLOR GRAZING. AcT AND 


LANDS—Con. > 
Grazing Leases; ‘Section | 6 | 
Con. . 


“terms and conditions as tha: 
Secretary may prescribe”, un- 
der section 15 of the Taylor | 
Grazing Act and constitutes a 
‘contractual ‘preference ‘right 
superior to any preference - 


right. which a new applicant 
could assert.. The assignment 


of the lease containing such. 
preference right 


~ eontraectual. 
transfers that right, as well as 


the other benefits and. obliga- . | 
263} 


tions: under the lease_-__-___. 
SUBLEASING OR ASSIGNMENT 


30. ‘The leased grazing lands" 
are for the primary use of the 
lessee’ Ss stock rather than some- 


one else’s stock. ‘The leased 


lands are not to" ‘be ‘used for | 
engaging principally in a pas-— 
turing business other than the 


lessee’s own. livestock opera- 
tions. 


approval of the Commissioner 


of the General Land Office, in - 
the absence of which the area - 


leased. may be reduced, to the 
extent. that it is: excessive for 


the. number of the lessee’ ons 


2 Licenses 


Fees, 


Permits. 


32. See ‘gibhesding: Guan 


| Fees; - ‘ subheading Grazing 7 
“Secti ‘Preference > 
subheading Scope of —| 


‘Leases, Section 15, 
“Right ; 
_ Examiner’s. Decision. _— 


_. Seope.‘of Examiner’s Decision; © 


Framing. of Issues; _Addi- 


tional Grazing Privileges and - 


Existing 10-Year Permit 


838. While, when appealing to 
an examiner, an applicant may 


9893405244 


Any pasturing of other. 
people’s stock, exceeding the. 
incidental, must first have the | 


31. See. subheading Grazing - 


INDEX 


Page | - 


TAYLOR 


262 





GRAZING ACT AND 
LANDS—Con. 


631 


~ Page | 


Scope of. Examiner’s Decision; rons 


Framing of Issues; 
tional Grazing Privileges and 


Existing 10-Year Permit— 


— Gon. 


not restrict the issues, fairness 
‘requires that if additional Le 28 
sues are considered ‘the ex- | 


—Addi-. : 


aminer so State, in accordance - 


_ with 43 CFR 501.9 (g), so that, 


unless the issues are specifi-. 


cally. widened, questions. in- 


volving the impropriety of an 


existing 10-year permit may _- 


not form the basis.of a decision — 


concerning the. ‘grant of addi- 
tional grazing privileges___.__ 
Seasonal Use of Range 


34. Questions as to the sea-’ 
sonal use of the range are mat- 
ters peculiarly for considera- 


tion. by the local officials_.__-_ 


Use of Grazing Lands Prior to . 


Taylor Grazing Act 


35. See Grazing and Grazing - 


Lands, 


_ | TERRITORIES 


See Name of Territory Con- 
cerned. 


Administration of 


528 


"528 


TIDE. AND SUBMERGED LANDS | 
Territorial . 


Tidelands Adjoining National: 


-Monument; Authority of the _ 
Bureau of Land | 
Management; National Park © 


Secretary ; 


| Service | 


1. Territorial tidelanad : may 


be administered by the Seecre- - 7 


tary, without disposition or de- 


pletion, under the general grant. _ 
OL f jurisdic tion over public lands — 

a contained in section 453, Re- 
 viged Statutes (43°U. S. GC. sec. . 


2), in that the Secretary or the — 


appropriate official of the Bu- — 
|. reau of Land Management may ~ 


issue a revocable permit for a 


- clam-canning operation on tide- 
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‘TIDE AND SUBMERGED 
LANDS—Con. . 


Administration of Territorial. 
Tidelands Adjoining National 
Monument; Authority of the 


Secretary; Bureau of Land | 
Management; National Park ~ 


Service—Con. 


lands adjoining the Katmai. 


National Monument_____-~-_- 


- 2. In addition, littoral own- — 
ers in Alaska have a right of 
access to navigable water, 
which right is appurtenant to_ 


INDEX .. 


Bor 


the upland but may be sepa- — 


_. rated from it. Hence, the Sec- 
retary or the appro opriate off- 
cial of ‘the: National Park 


Service may, pursuant to the 


act of August 25, 1916 (39 Stat. — 


5385; 16. U. 8. C. sec. 8), grant _ 


a revocable permit for a por- 
tion of the Katmai National 


Monument lands, together with 


the right of access to navigable 
water over. intermediate tide- 


lands, or may simply grant the 


said right of. access_———----~-= 
TIMBERLANDS | 


See Mining: Claim, subhead- 7 


ing Discovery, Good . Faith; 


- School Lands, subheading . In 


_ ~ demnity Selections. 
‘TITLE | 


. Indian Lands, subheading Co- 


lumbia River Reservoir, sub- | 
heading Executive Order Res- © 
ervations, subheading Osage | 


Headrights; Mineral Leasing 
Act, subheading Oil and Gas 


Leases, Assignment; Mining — 
Claim, subheading Discovery, — 
- Good Faith; Public Lands; 


-Publie Sale, subheading Pref- 
erence Right of Adjoining 


See Homestead ; adiaue and | 
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Owner ; Railroad Grant Lands; 


_ School Lands, subheading Con- 
_gressional Reservation, sub- 


heading Indemnity Selections, 
subheading New Mexico. 


TORT CLAIMS 


3601 


See Federal Tort Claims. 


- TRANSPORTATION 


See Federal Employees, sub- 
heading Deceased | ogee or 
Employees.. 


‘UNDER SECRETARY oF “THE 


INTERIOR» 

— pee ‘Secretary of the Inte- 
rior, Authority, RUPEE 
- Delegation. 


| UNGRADED EMPLOYEES 


See Federal ‘Employees, sub- 


Government- Sponsored — ‘Traine 
ing Programs 


Ae Nationals of foreign | gov- _ 


-ernments received for train: | 


. ing under programs sponsored | 


by the Government’ of the 


United States are in no sense — 


employees of that Government, 
and hence are not legally re-. 
quired to execute oaths of office 


or other papers common to ap- . 
‘pointment in the service of the - 
United Sfatess 5 


2. There is ample ae au- 
thority for placement within 


the Interior Department of — 
- trainee nationals of other gov- 
ernments certified to it by | 


either the Depar tment of State 


~ or the International ‘Training © 


Administration, Unies aces 
8. The United States Cul- . 


-. tural-Cooperation Program | 

| and regulations of the Depart- -_ 
- ment of State reviewed. The 

nature and Scope of operations 
of the International. Training | 


Administr ation, Inc., , reviewed_ 
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See | Indians and Indian : 


' Lands, subheading Uintah and 
Ouray Reservation, Utah. | 


| VALENTINE SCRIP 


See “Mineral Lands; Public | 


Lands; Serip; ‘Taylor Grazing | 
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‘WATERS AND WATER RIGHTS page 
Act and. Lands, ‘subheading - ~ See, also, Bureau of ‘Recla- © 
Classification of Land; With-—'|-_-mation, subheading Archeo- _. 


- drawal of Public Lands. 


- VESTED RIGHTS 


See Applications ; 
Land = Entry; . 


. Grazing Lands; Indians, sub- . 
- heading Restricted. Property; beg 
Indians and Indian Lands, sub- 


| heading Columbia River Reser- 
Voir; -. Mineral Leasing Act, 
‘subheading Coal Prospecting 


sae Permits, subheading | Oil and | 
Gas Leases, subheading Potas-. 


_ sium Prospecting ‘Permits ; 


Practice and Rules of Practice; : 4 
- Public Lands, subheading Ac- 


heading Waiver of. Rental; 
- Serip; Secretary of the In- 


terior, Authority, subheading 


Delegation, Sale of Trust or > 


Restricted Indian Lands. 


Desert- _— 
Grazing and =~ 





logical Excavations, subhead- | 
ing Impounding ‘of Waters ; o 
- Indians and Indian Lands, sub- ~ 


heading Columbia River Reser- ; 


voir ; School Lands, subheading 
Indemnity Selections. 


2340 


Revised Statutes, Sections pee “3 


i Sections: 2830, 2340, Re- - 


|. vised Statutes (30 U. 8. C. secs. 
_ 61, 52), recognize the right of — 
_ prior appropriation of water on» 


the public domain even as | 


Withdrawals 


against the United States and en - 
. its grantees where the appro- 
priation is authorized by. the 


cretion; School Lands, sub- | State in which it is made___.._ 14 
_ # eading Indemnity Selections ; — 2. The rights to water recog- | 
 Serip, subheading Valentine | mized and safeguarded under 
Scrip Location ; Settlement; | section 23389, Revised Statutes, 
‘raters. cand “Water Rights; are distinct from the rights to 
Withdrawal of Public Lands, — ae ae “et 
nder ion Q- | 
subheading Mining 1 Locations. 7 ' vised Statutes, subsequent dis- ° 
VETERANS | | -s a. posal or withdrawal of lands, 
see Homestead, subheading | - containing waters the rights to _ 
- Military Service; Withdrawal .. which have vested or accrued is 
of. Public Lands, subheading subject to an easement suffi- 
| Mining Locations. cient to permit the continued 2 
"VETO POWER . use of the waters_._____ pene 15. 
See Puerto Rico, subhéading 7 epee Land; indemnity . 
Pocket Veto; Secretary of the | _ 4. The existence of rights 
Interior, Authority, subhead- — under the plowisions of section. ° 
ine Delegation, a _ 2839, Revised Statutes, should 
be no bar to the perfection of 
‘WAIVER a State school indemnity selec- 
See. Feder al. Employees, sub- tion; the clear list issued there- — 
heading Antistrike Affidavit, upon being under section 2340, : 
_ subheading Removal; Mineral Revised Statutes (30 U.S. G0 
- Lands, subheading Valentine: sec. 52), subject to vested and 
Serip Location ; Mineral Leas-~ accrued water rights recog- | vos 
ing Act, subheading © Oil and _ nized under section 2839, Re- = 
Gas Leases, “Applications, sub-_ _ vised Sia pUbeS eee 15. 


5. No purpose of the Execu- — 
tive order of April 17, 1926, — 


| | would be served. by .the with. 
| drawal of a subdivision - ot : 
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_ ~RIGHTS—Con.,. 
Withdrawals—Con,. 


- public lana containing a spring, 


although of the character con- 
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templated by the withdrawal, f 


-if the right to use the waters 


is vested under. State law in 


private parties 2s ca os 5 
WILDLIFE — 


See Bureau of Reclamation, 
subheading Smpounding 
Waters; 


of 
Fish and Wildlife. 
Service, subheading Migratory » 


Bird Treaty Act; Homestead, _ 


subheading Desert-Land 


_ Indian © Lands, 
Columbia River Reservoir; 
Mineral Leasing Act, subhead- 
ing Oil and Gas Leases, April 
cations. 


and 
Enlarged Hutries ; Indians and 
subheading © 


WILLS | oe 
_. See Indians and Indian. | 
Lands, subheading Osage — 
‘Headrights; Life Estates. 

- WITHDRAWAL . OF PUBLIC 
LANDS | _ 

See, also, Renn aene sub- ~ 
heading Power-Site With- 
drawal; Desert-Land Entry; 


“2 Homestead; subheading Desert- 
Land and Enlarged Fautries,;. 
subheading Second Entry; In- 
diang and Indian ‘Lands, sub-. 


heading Flathead Tribe; Min- 


eral Leasing Act, subheading. 
Oil and Gas. Leases, Prefer- 
-ence-Right. Leases; 
tion Withdrawal; Serip; Tay-- 


-Reclama- 


lor Grazing Act and Lands, 


-gubheading Acreage Limita-. 9 _ 
tion; Waters and Water Rights. | 


_ Mining Locations © 


ple The discovery of mineral 2 
deposits and the performance. 


of assessment work on with- 


drawn lands, in the absence of — 


. a location perfected by a valid 
discovery prior to the with- 


_ drawal, confers no right under © 


: tion of the 


laws, 


which neither - 
- diminishes existing rights does — 
- not deny equal protection of 
the laws to a prior applicant - 


for a potassium prospecting pe 
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| LANDS—Con. | 
Mining Locations—Con. 


Upon such. 


ber 27, 1944 i U. 8. . sec.. 


LOocAaTION 5 


PUBLIC pig 


, the mining laws prior to the ~~ 
: restoration of the lands from — 
the withdrawal. 
‘restoration, the land becomes 
_ subject to veterans’ preference | a 
_ tights under the act of Septem. 


Nox 


PLACER 
| ee VOLCANIC... - 
CINDERS | | | 


. Nonmetallifer ous volcanic 


ee aggregates on with-. 


: drawn publie land which can be 
extracted and marketed at a... 
profit may be acquired by a. 


placer mining location ‘under. 
the mining laws upon. restor a- 


withdrawn land. 
| Unless and until the lands are’ ~~ 
|: restored and are classified  ~ 
: under section 7 of the Taylor °°" 
- Grazing Act, it is unnecessary. — 


~ to determine whether such. ~~ 


lands are “valuable chiefly for. 


stone” under the Timber. and. 
Stone Act---_-------~------- 7 


Potassium Prospecting Permits 


8. An order withdr awing - 
lands from all forms of appro-- 
priation under the public-land - 
including the mineral 


leasing laws, is effective 
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against a prior application for’ 4 


a permit to prospect for potas- . 7 


sium on such lands______-_-__ 
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4.4 withdrawal order — 


enhances nor 


Special-Use Permit 


Leases 


Mineral : 


5. Special-use permits » are. oe 


“not issued by the Department = 


_ for withdrawn lands not avail- 


_ WITHD RAWAL OF | 
| LANDS—Con. 
- Special-Use Permit; 


-Leases—Con. 


| ae under the publieland laws 
if the permit. sought is for the 


development of minerals_____- 


Temporary Withdrawal; ae | 


priation | 


6. Executive ‘Oniee No. 6910 
constitutes an appropriation : 
of public land within the mean- 


PUBLIC 
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‘Mineral ue 
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ing of the Valentine Scrip Act, 


‘even though considered only as" 
a.témporary withdrawal for - 


purposes of classification, and 
. therefore bars the location of 


 serip. Congress has indicated | 
that such a withdrawal under 
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WORLD 
DISABLED 
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LANDS—C on. 


‘priation—Con. 


the act of June 25, 1910 (36 
Stat. (847), is an appropria- | 


Withdrawals in Aid of Legisla- 


tion | 


7 AW itharawal in. “aid of | 
legislation remains. legally | ee 
| fective until revoked, 

~ though no legislation has been | 
_ enacted in 1344 years_________ | 
“WAR I VETERANS, ~ 
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~ ‘Temporary Withdrawal; Appro- 


evell - 


See Homestead, ‘subheading. oe 


bas Service. 
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